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PUBLIC  SERVICE   COMMISSION 

FIRST    DISTRICT 


In  the  Dlatter  oi  the  Application  of  New  Toek  Railways  Com- 
PASY  for  Authority  to  Issue  $2,600,0*0  of  Bonds  Under  Its 
rirst  Real  Estate  and  Refunding  Mortgage,  Dated  January  1, 
1912,  for  New  Cars  and  Gar-barn  Reconstruction. 

Case  No.  1560. 

(Public  Serrlce  CommiBaioo,  Firat  District,  November,  1918.) 

IsBnance  of  ■tucki  aad  bonda  —  purpoMa  —  laaae  ot  bonda  for  nev  can  and 
CAT-bam  reconstniction  —  extent  of  capita  liia  tie  n  peimiBaible  —  capitall- 
(ation  of  lepUcementa  improper  and  illegal  —  Public  Service  CommlasioDi 
Law  —  TiolaUnx  terms  of  mortgage  —  capitaliiation  of  Teplacements  — 
capitalization  of  dlScrence  between  capitalized  ralae  of  old  pioperty  and 
coat  of  new  property  —  of  replacements — capitaliiatioa  of  aerrice  value 
—  a*  an  expedient  to  avoid  interruption  of  interest  on  iacome  bonds  — 
dopredation — provision  for  depreciation  requited  by  the  camnuasion  and 
allowed  by  the  coorta — prior  to  payment  of  interest  on  income  bonds  — 
atandarda  of  capitalisation  of  additioua  and  Improvementa  —  "lelative 
cost "  atandard  adopted  —  accoanta  and  funda  —  uniform  ayatem  of 
accounts  required  to  be  followed  upon  aequiaitioii  ot  larfer  and  more 
expensive  cars  to  displace  old  ones  —  applicability  of  depreciation  leserve 
to  T^acements  —  cara  of  street  taiboad  coipoiations  —  fenders  and 
wheelguarda  —  approval  of  the  Isaue  of  bonda  for  acquiring  new  cara  — 
provision  aa  to  safety  appliances  —  replacement  and  Improvemeot  of  car 
barn  —  same  principles  applied  as  to  replacement  and  improvement  of 
cars  —  temporary  financing  of  improvetneuts  or  additions  in  anticipation 
of  the  iasne  of  capitalisation. 

The  applicant,  a  street  railroad  corporation,  asked  for  the  authoriza- 
tion ot  an  issue  of  four  per  rent,  bonds  under  its  flrst  real  estate  and 
refunding  mortgage  sufllcient  to  net  {1,600,000,  of  which  $1,050,000  was 
to  be  applied  to  the  acquisition  of  175  new  ateplesa  cars  ar  approii- 
mately  *6,000  each,  and  $550,000  to  the  reconat ruction  of  its  Fifty-fourth 
atreet  car  barn.  It  appeared  that  the  new  cars  were  to  take  the  place 
of  an  equal  number  of  old  care  to  be  retired  from  service  and  that  the 
reconstruction  of  the  car  barn  niight  be  necessitated  by  a  contemplated 
■ale  and  discontinuance  of  the  uae  of  another  car  barn,  and  that  no  part 
Dbpt,  Rep.  Vol.  II,—  1 
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of  the  propoeed  expenditurCB  would  be  token  from  earnings.  Held,  that 
under  Public  Service  CommissionH  Law,  %  65,  tlie  comiiiiHi.ion  b»a  no  legal 
power  to  autliorize  the  issue  of  bonds  for  replacemente  or  maintenance 
of  iervice,  that  bonds  will  not  be  authorized  for  the  cost  of  carH  or 
ear-barn  reconstruction  to  tlie  extent  that  such  cost  covered  replace- 
ments, and  tliat  bonds  will  be  authorised  only  to  provide  for  the  dif- 
ference between  the  cost  of  the  old  cars  and  the  atet  of  the  new  cars. 

The  mortgage  under  wliicli  tl:e  applicant  proposed  to  issue  bonds,  as 
well  aa  another  mnrtffage  covering  its  property,  required  the  applicant 
to  keep  its  street  railroad  adequately  equipped  with  rolling  stock  and 
to  replace  the  rolling  stock  with  other  rolling  stock  of  at  least  equal 
value  and  capacity,  and  to  set  apart  for  such  purpose  so  much  of  the 
earnings  as  might  he  required  for  maintenance  and  replacement.  Held, 
that  to  the  extent  tijat  the  new  cars  replaced  the  capacity  of  the  old 
ones,  the  issuance  of  bonds  for  that  purpose  would  violate  the  mortgage. 

Aa  the  commission  had  previously  found  that  the  capitalization  of  the 
applicant  largely  exceeded  the  fair  value  of  its  recently  acquired  property, 
and  that  in  justifying  such  capitalization  the  cars  to  be  replaced  had 
been  rated  by  applicant  at  a  mucli  higher  value  than  was  now  attributed 
to  them,  held,  that  it  would  be  proper  to  capitalize  the  difference  be- 
tween the  coat  of  tlie  new  cars  and  the  capitalized  value  of  the  old  cars 
only  if  the  latter  had  been  capitalized  at  not  exceeding  their  true  value 
at  the  time  of  acquisition. 

The  capitalization  of  the  replacement  of  old  but  serviceable  cars  by 
news  cars,  upon  the  basis  of  the  improvement  in  service  which  will  be 
effected  by  the  new  cars,  will  not  be  authorized,  as  replacement  and 
maintenance  expenditures  are  operating  charges,  and  the  capitalization  of 
operating  charges  must  stop,  because  such  a  method  of  linancing  would 
be  equally  applicable  to  all  replacement  and  maintenance  charges,  is 
without  a  corresponding  increase  in  property,  and  has  in  the  past  been 
ruinous  to  public-service  corporations  and  detrimental  to  the  public 
interests. 

The  capitalization  of  replacements,  because  the  applicant  has  no  funds 
from  which  to  pay  therefor,  and  because  the  payment  of  interest  on 
income  bonds  would  be  prevented  if  the  replacements  were  charged 
against  earnings,  will  not  authorized,  as  capital  must  be  kept  intact  out 
of  earnings,  provision  must  be  made  for  depreciation  and  replacement, 
and  interest  on  income  bonds  cannot  be  legally  paid  until  provision  has 
been  made  for  replacements;  and  this  holding  is  empbasised  in  view  of 
the  fact  that  the  capitalization  of  the  applicant  was  carried  through  re- 
gardless of  the  findings  of  the  commission  that  the  proposed  capitaliza- 
tion exceeded  the  fair  value  of  the  property,  and  that  the  estimated  earn- 
ings were  not  sufficient  to  pay  all  operating  and  fixed  charges  and  live 
per  cent,  interest  on  the  income  bonds,  and  of  the  fact  that  the  applicant 
has  declared  as  earned  and  payable  for  the  first  six  months  a  partial 
interest  on  the  income  bonds. 

This  commission  has  taken  the  position  from  the  b^inning  that  capital 
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most  be  kept  intact  out  of  earitiiigB,  and  that  proviaion  must  be  made 
for  depreciation  uid  tbe  ultimate  replacemeot  of  all  wasting  uaeta; 
and  the  courts  have  repeatedly  allowed  a  deduction  from  earnings  there- 
for and  bare  held  that  a  sinking  fund  for  renewals  and  replacements 
■bonld  be  set  aside  from  earnings. 

Interest  on  income  bonds  cannot  legally  be  paid  until  provision  baa 
baen  made  for  replacements. 

Upon  an  ^plication  {or  the  issuance  of  bonds,  there  are  three  stand- 
■rds  by  trUdi  the  amount  which  should  be  capitalized  upon  replacing 
ears  with  improved  cars  may  be  determined:  (1)  Estintated  coet'to- 
reproduce-new  of  the  old  cars  as  compared  with  the  new;  {Z)  relative 
capacity,  and  (3)  relative  cost.  The  first  is  the  most  uncertain  and 
unsatisfactory;  the  second  is  the  more  scientific  and  less  uncertain  in 
Its  effecta;  and  the  third  is  the  correct  one  to  apply  wlien  the  account* 
have  been  correctly  kept,  when  they  show  the  actual  original  coat  ol 
the  displaced  units,  and  when  tfae  replacements  are  different  in  type 
and  capacity.  After  an  examination  of  the  accounts  of  the  applicant 
which  were  not,  however,  eufflciently  complete,  and  an  estimation  of  the 
original  coat  of  the  cars,  the  third  standard  was  applied  in  this  case. 

Upon  the  authorization  of  an  issue  of  bonds  the  proceeds  of  which 
were  to  be  applied  to  new  cars  to  displace  old  cars  in  service,  the  ap- 
plieaut  should  follow  tbe  provisions  of  the  uniform  system  of  accounts 
prescribed  by  the  commieaion  for  street  and  electric  railways,  in  regard 
to  replacements,  withdrawals  or  retirements,  betterments,  amortization 
and  depreciation. 

As  tbe  cost  of  the  new  cars,  on  account  of  which  the  issuance  of  bonds 
was  authorized,  is  not  definitely  known,  the  practice  prescribed  by  the 
oommission  in  other  cases  of  authorizing  the  withikawal  of  the  proceeds 
from  tbe  sale  of  bonds  from  time  to  time  as  the  expenditures  were  sub- 
mitted and  approved,  will  be  followed. 

The  approval  of  tbe  issue  of  bonds  on  account  of  tbe  acquisition  of 
new  cars  to  displace  cars  in  service,  the  plans  for  which  new  cars  do  not 
■bow  in  detail  the  provision  for  fenders  or  wheelguarda,  does  not  carry 
with  it  permission  to  operate  the  new  cars  without  such  safety  devices 
a<  required  by  the  commission's  previous  order. 

Tbe  principles  laid  down  as  governing  the  part  of  tbe  application  re- 
lating to  the  issuance  of  bonds  for  new  cars  will  be  applied  to  the  part 
of  the  application  relating  to  the  issuance  of  bonds  for  car-bam  recon- 
atruction,  and  the  capitalization  of  the  portion  of  the  expenditure  repre- 
senting replacements  will  not  be  authorized,  nor  will  the  capitalization 
be  Buihorized  of  so  much  of  the  oo«t  of  reconstnictrng  the  car  barn 
which  covers  an  addition  to  the  car  barn  to  replace  another  car  bam 
about  to  1>e  sold. 

For  the  brief  period  between  the  time  when  the  cost  of  car-bam  recon* 
atruction  would  become  payable  and  the  time  when  the  applicant  may 
oonsununate  tbe  sale  of  another  car  bam  which  necessitated  such  recon- 
struction and  tke  proceeds  of  which  could  be  appliAd  to  ths  pafmant  of 
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■uch  tOBt,  ftpplicant  can  flnuxie  the  cost  of  the  ^placement  either  from 
income  or  bj  short-time  loftna;  and,  if  the  sale  be  not  consummated  and 
tbe  funds  therefor  be  not  available,  the  principles  applied  to  tbe  capttal- 
iatiOD  of  car  additions  will  be  applied  to  the  car-barn  reconHtructimi. 

The  New  York  Eailways  Company  made  application  to  the 
oomjnission  for  the  authorization  of  an  issue  of  $2,600,000  of  four 
per  cent,  bonds  under  its  first  real  estate  and  refunding  mortgage, 
dated  January  1,  1912,  in  addition  to  $16,299,167.66  of  bonds 
theretofore  issued  under  the  mortgage.  The  proceeds  of  the 
bonds  were  to  be  applied  to  the  cost  of  new  stepleas  cars  and  of  the 
reconstruction  of  a  car  bam  at  Fifty-fourth  street  and  Ninth 
avenue,  in  the  borou^  of  Manhattan,  During  the  hearings,  the 
company  modified  the  application  so  as  to  ask  for  authority  to 
issue  bonds  in  an  amount  sufficient  to  provide  $1,600,000  for  cars 
and  car-bam  reconstruction. 

On  January  24,  1912,  the  commission  adopted  an  order  author- 
izing, in  conformity  with  the  decision  of  the  Court  of  Appeals  in 
People  ex  rel.  Third  Avenue  Railway  Company  v.  Public  Service 
Commission  for  the  First  District,  203  N.  Y.  299,  the  issuance 
by  the  New  York  Railways  of  $16,768,100  four  per  cent,  refund- 
ing bonds,  $31,933,400  five  per  cent,  adjustment  noncumulattve 
income  bonds,  and  $17,500,000  stock,  and  on  February  27,  1912. 
adopted  an  order  giving  consent  to  the  execution  and  delivery  by 
the  New  York  Railways  Company  of  two  corporate  mortgages  —  a 
first  real  estate  and  refunding  mortgage,  dated  January  1,  1912, 
not  limited  in  amount,  bearing  interest  from  January  1,  1912,  at 
four  per  cent,  per  annum,  and  an  adjustment  mortgage  dated 
January  1,  1912,  to  secure  an  issue  of  $33,000,000  bonds,  bearing 
interest  at  five  per  cent,  per  annum,  noncumulative,  provided  the 
company  shall  have  earned  five  per  cent  per  annum. 

The  order  entered  on  November  1,  1912,  in  pursuance  of  the 
opinion,  provided,  in  full,  as  follows: 

Section  1.  Application  having  been  'made  to  the  Public  Service  Commis- 
sion for  the  FirA  District  by  the  New  York  Railways  Company  under  pro- 
visions of  the  Public  Service  CommiBsions  Law  for  the  consent  of  the  Com- 
mission to  tlte  issuance  by  said  company  of  bonds  to  the  amount  of  two 
million  six  fauitd[«d  thousand  dollars  (12,600,000),  face  value,  said  bonds  to 
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be  payable  on  the  firat  day  of  Juiusry,  1942,  and  to  bear  intereat  at  four 
(4)  per  cent,  per  annum,  payable  semi-annually  and  secured  by  a  mortgage 
upon  all  the  property  of  tha  company,  known  as  it«  Thirty-year  Firat  Real 
Estate  and  Refunding  Mortgaj^,  dated  January  I,  1D12,  made  to  the  Guaranty 
Trust  Company  of  New  York  as  Trustee,  and  a  hearing  liaving  been  duly  held 
upon  aaid  application  before  the  Commiasion,  Honorable  Milo  R.  Maltbie, 
Commissioner,  presiding;   and  it  being  now  the  opinion  of  the  Commisaion: 

( I)  That  the  money  to  be  procured  by  the  issue  of  aaid  bonda  of  the  aaid 
Kew  York  Railwaya  Company  to  the  amount  of  six  hundred  forty  thousand 
dollars  ($640,0001  faee  value,  payable  at  a  period  of  more  than  twelve 
months  after  the  date  thereof,  is  necessary  to  and  reasonably  required  by  said 
company  for  the  acquiaition  of  property,  and  particularly  for  the  purpoae 
trhirli  ta  hereinafter  stated  in  this  order ;  and 

IS)  That,  except  as  to  the  following  specified  amount  of  aaid  bonds  Ka- 
thorizcd  to  be  issued  hereunder  to  procure  money  for  the  purposes  following, 
to  wit:  H40,800  or  ao  much  thereof  aa  may  be  necessary  to  pay  expenses  of 
■ale  and  make  up  discount,  said  purpoae  is  not  in  whole  or  in  part  reasonably 
chargeable  to  operating  expenses  or  to  income; 

Section  2.  It  is  Ordered,  that  the  Public  Service  Commisaion  for  the  First 
District  does  hereby  authorize  the  issue  by  the  said  New  York  Railways 
Company  of  six  hundred  forty  thousand  doUara  ($640,000)  face  value  of 
principal  of  bonds  of  said  company,  maturing  the  Hrat  day  of  January,  1942, 
redeemable  on  and  after  January  1,  1016,  at  one  hundred  &ve  (106)  per  cent, 
of  tbe  par  or  face  value  thereof  beaidea  accrued  interest  and  to  bear  interest 
at  tour  (4)  per  cent,  per  annum,  payable  semi-annually  under  and  in  pur- 
■uajice  01  CDC  terms  of  the  inort^a);e  heretofore  and  on  the  first  day  of  Janu- 
ajj,  1012,  made  and  executed  by  the  said  New  York  Railways  Company  to 
the  Guaranty  Trust  Company  of  Xew  York  as  Trustee. 

Section  3.  It  is  Ordered,  that  the  said  issue  of  bonda  is  authorized  upon 
tbe  conditions  following  and  not  otherwise,  to  wit: 

First.  That  the  aaid  New  York  Railways  Company  shall  sell  the  said  bonds 
hereby  authorised  ao  as  to  net  the  said  company  not  less  than  seventy-eight 
(78)  per  cent,  of  the  par  value  of  the  principal  thereof,  besides  intereat 
accrued  thereon,  and  that  the  proceeds  thereof  shall  be  applied  only  to  tbe 
following  purposes,  that  is  to  say: 

(1)  For  acquisition  of  property  described  as  follows: 

New  Steplesa  cars  for  use  on  ita  lines  of  railroad $4»9,200 

(2)  For  expenses  of  sale  of  bonds  hereby  authorized  and 
to  make  up  the  discount  or  deSciency.  if  any,  in  the 
amount  realized  from  the  sale  to  net  not  less  than 
seventy-eight  (78)  per  cent,  of  par  of  the  bonds  sold  for 
the  purposes  specified  in  subdivision  one  (1)  hereof 
and  to  be  applied  pro  rata  for  the  purpoaea  therein 
stated,  not  exceeding  the  aum  of 140,S00 

Total $640,000 
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Seormd.  That  in  order  to  provide  for  the  amortization  of  the  said  one 
hundred  and  forty  thousand  eight  hundred  dollars  (SUO.non),  of  bonds 
issued  for  expenses  and  discount,  tbe  said  New  York  Railways  Company  shall 
establish  and  maintain  a  cumulative  sinking  fund,  and  that  for  said  purpose 
•aid  company  shall  pay  in  cash  into  said  fund  out  of  income  on  the  31st 
day  of  December,  1013,  and  on  the  3lHt  day  of  December  in  each  and  every 
year  thereafter  until  the  3Ut  day  of  December,  1B41,  or  until  said  fund  with 
accumulations  shall  have  a^regated  one  hundred  and  forty  thousand  eight 
hundred  dollars  (£140,900),  an  amount  of  money  which  shall  not  be  less  than 
two  thousand  seven  hundred  dollars  I (2, TOO]  plus  four  per  centum  upon 
all  prior  payments  Into  said  fund.  Said  company  shall  use  the  cash  in  said 
•inking  fund  for  the  acquisition,  at  the  authorized  price  of  issue,  of  first  mort- 
gage refunding  bonds  issued  by  said  company  directly  to  said  fund.  If  there 
•hall  be  cash  iu  said  sinking  fund  not  either  used  or  required  tor  the  pur- 
chase of  bonds,  as  hereinbefore  provided,  said  company  shall  use  such  money 
for  the  acquisition  of  property  for  capital  or  invi'stment  purposes  so  long  as 
the  annual  payments  to  said  fund  shall  not  exceed  the  sum  of  $10,000. 
At  such  time  as  the  annual  payments  to  said  fund  amount  to  $10,000  or 
more,  and  there  is  cash  in  said  fund  not  either  used  or  required  for  the 
purchase  of  bonds  as  hereinbefore  provided,  said  com|>&ny  shall  cause 
an  advertisement  to  be  inserted  in  at  least  two  newspapers  of  general 
circulation  published  in  the  Borough  of  Manhattan,  City  of  New  York,  once 
in  each  week  for  tour  successive  weeks,  that  the  company  on  the  next  interest 
date  will  purchase  for  the  sinking  fund  to  the  extent  of  the  rash  in  its  hands, 
RrBt  mortgage  refunding  bonds  of  said  company  then  outstanding,  at  the 
lowest  price  for  which  the  same  shall  be  offered,  not  exceeding  one  hundred 
and  five  per  centum  (105%)  of  the  par  value  thereof,  plus  accrued  interest. 
Upon  said  date  said  company  shall  apply  the  cash  in  sinking  fund  then  in 
its  hands  to  the  purchase  of  such  bonds  of  said  company  with  unmatured 
coupons  attached  tendered  to  it  as  aforesaid,  at  not  exceeding  one  hundred 
and  Hve  per  centum  ( )05'/c )  of  the  face  value  thereof,  plus  accrued  interest, 
giving  preference  in  said  purchases  to  the  bonds  which  ehall  be  offered  at  the 
lowest  price;  and  in  case  bonds  shall  be  offered  by  two  or  more  holders  at  the 
same  price,  to  an  amount  in  the  aggregate  exceeding  the  cash  in  sinking 
fund  applicable  thereto,  then  giving  preference  to  siicli  bonds  in  the  order 
of  the  date  of  the  reception  by  said  company  of  the  offer  to  sell  the  same. 
Any  cash  remaining  in  the  sinking  fund  after  application  as  hereinbefore 
provided  shall  be  deposited  in  hank  in  a  separate  fund.  All  bonds  acquired 
for  the  sinking  fund  shall  be  stamped  as  irrevocably  belonging  to  the  sinking 
fund  and  shall  not  again  be  issued  and  all  coupons  upon  said  bonds  shall  be 
canceled. 

Third.  The  said  company  shall  keep  separate,  true  and  accurate  accounts 
showing  the  receipt  and  application  in  detail  of  the  proceeds  of  the  sale  or 
disposal  of  the  bonds  hereby  authorized  to  he  issued  and  on  or  before  the 
tenth  day  of  each  month  the  company  shall  make  verified  reports  to  the 
Commission  stating  the  sale  or  sales  of  said  bonds  during  the  previous  month, 
the  terms  and  conditions  of  sale,  the  moneys  realized  therefrom,  and  the  use 
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mud  RpplicBtion  of  such  mon^yHi  and  said  accounts,  vouchers  and  recorda 
■hall  be  open  to  audit  and  may  be  audited  from  time  to  time  b/  accountant! 
and  examiners  designated  for  such  purpose  by  the  Commiuion. 

Fourth.  That  tlie  total  amount  to  be  expended  by  said  company  from 
the  proceeds  of  tbe  aforementioned  bonds  hereby  authorised  for  the  purpose 
speriHed  in  subdiviBJon  (1)  of  paragraph  first  of  Section  3  of  this  order 
(other  than  the  receipts  on  account  of  accrued  interest)  lor  or  on  account  of 
each  car  sprcified  in  said  subdivision,  shall  not  exceed  the  difference  between 
the  sum  of  three  thousand  two  hundred  dollars  ($3,200)  and  the  entire  cost 
of  sucli  car  complete  and  ready  (or  operation. 

Fittk.  That  none  of  the  proceeds  of  tbe  aforementioned  bonds  .hereby 
authorized  for  the  purpose  Bpecifled  in  subdivision  (1)  of  paragraph  Fir»t  of 
Section  3  of  tliis  order,  other  than  the  receipts  on  aeeonnt  of  accrued  interest, 
shall  be  expended  by  the  said  company  for  the  purpose  specified  therein  until  a 
properly  itemized  bill  for  each  proposed  expenditure  shall  have  been  sub- 
mitted to  the  Commitision  by  the  company  with  the  certificate  of  one  of  it* 
ollicers  that  such  expenditure  represents  a  real  increase  in  its  fixed  capital 
as  defined  in  tlie  accounting  rules  of  the  Commission  and  not  ft  replacement 
of  any  part  of  such  Hxed  capital  or  a  substitution  for  wasted  capital  or  other 
loss  properly  chargeable  to  income,  and  until  auch  bill  shall  have  been  ap- 
proved by  the  Commission. 

Sixth.  That  the  authority  hereby  given  to  issue  such  bonds  shall  apply 
only  to  bonds  issued  by  the  said  company  on  or  before  the  thirtieth  day  of 
June.   1913. 

Section  4,  It  is  Ordered,  that  this  order  take  effect  on  the  first  day  o{ 
November,  ini2.  and  except  as  provided  in  the  Sixth  paragraph  of  Section 
3  limiting  the  duration  of  the  autliority  to  Issue  such  iwnds  herein  granted, 
continue  in  force  until  otlierwise  ordered  by  the  Commission,  and  that  within 
ten  days  after  service  upon  it  of  a  copy  of  this  order  said  company  notify  the 
Commission  whether  the  terms  of  this  order  are  accepted  and  will  be  obeyed. 

The  further  facts  in  this  proceeding  are  set  out  in  the  opinion 
adopted. 

Harry  M.  Chamberlain,  for  the  Commission, 

Richard  R.  Rogers  and  William  M.  Coleman,  for  the  New 
York  Railways  Company. 

Maltbie,  Commissioner. —  The  applicant  in  this  case  is  the 
New  York  Railways  Company,  a  street  surface  railroad  corpora- 
tion, incorporated  in  Dercmber,  1911.  for  the  purpose  of  acquir- 
ing the  franchises  and  property  of  the  5Ietro|ioIitan  Street  Rail- 
way Company  sold  under  foreclosure.     See  Metropolitan  Street 
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Railway  Company  Keorganization,  3  P.  S.  C.  R.,  1st  Dist  X.  Y., 
113-204.     The  company  has  issued  two  mortgages: — 

(1)  A  first  reaJ-fistate  and  refunding  mortgage  to  the  Guaranty 
Trust  Company  of  New  York  as  trustee,  dated  January  1,  1912, 
to  secure  an  issue  of  bonds  of  the  company,  such  bonds  to  be  dated 
as  of  January  1,  1912,  to  be  payable  on  January  I,  1942,  and  to 
bear  interest  from  January  1,  1912,  at  four  per  cent  per  annum, 
payable  semi-annually; 

(2)  An  adjustment  mortgage  to  the  Farmers  I^an  and  Trust 
Company  as  trustee,  dated  January  1,  1912,  to  secure  an  issue  of 
$33,000,000,  face  value  of  bonds  of  the  company,  such  bonds 
to  be  dated  as  of  January  1,  1912,  to  be  payable  on  January  1, 
1942,  and  to  bear  interest  at  the  rate  of  five  per  cent  per  annum, 
non-cumulative,  provided  the  company  shall  have  earned  five  per 
centum  per  annum. 

Nature  of  Applicatiob. 
Under  the  first  mortgage,  bonds  had  been  issued  upon  August 
14,  1912,  to  the  amount  of  $16,299,167.66,  and  the  company  now 
retjuests  the  permission  and  approval  of  the  commission  to  a 
further  issue  of  bonds  under  that  mortgage.  In  the  original 
application,  the  company  fixed  the  amount  to  be  issued  at  $2,600,- 
000  for  the  following  purposes: — 

1.  320  new  stcpless  cars $1,600,000 

2.  Additions  to  car  bam  at  Fifty-fourth  street 

and  Ninth  avenue  550,000 

Total  cash  requirements   $2,150,000 


If  the  bonds  were  issued  at  eighty  per  cent  of  their  par  value, 
the  total  amount  needed  in  order  to  provide  the  necessary  funds 
would  be  approximately  $2,700,000  in  bonds. 

During  the  progress  of  the  hearings  the  petition  was  consider- 
ably modified,  and  as  it  now  stands  the  company  asks  for  permis- 
sion and  authority  to  issue  first  mortgage  bonds  in  an  amount 
sufficient  to  provide  funds  for  the  following  purposes; — 
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1.  The  acquisition  of  175  care  at  approximately 

$6,000  per  car «1,050,000 

2.  The  reconatruetion  of  the  Fifty-fourth  street 

ear  bam 550,000 

Total  cub  requirement* $1,600,000 


The  amount  of  bonds  to  be  issued  to  provide  these  funds  would 
obviously  depend  upon  the  amount  at  which  they  could  be 
marketed,  but  in  any  event  it  would  be  less  than  the  amount  called 
for  in  the  original  application,  aa  the  bond«  would  yield  between 
aeventy-live  and  eighty. 

RErLACEMENTS  TO  BE  CAPrTALIZED.   ■ 

The  company  does  not  intend  to  add  175  new  care  to  its  present 
equipment,  but  for  each  new  car  puehased  an  old  car  is  to  be  re- 
tired from  service,  bo  that  when  all  of  the  new  care  have  been 
placed  in  aervice,  the  total  number  of  care  in  use  will  be  the  same 
as  at  present.  When  pressed  for  justification  of  this  proposal, 
the  representatives  of  the  company  stated  that  they  should  be 
permitted  to  capitalize  at  least  the  difference  between  the  cost  of 
the  new  care  and  the  present  value  of  the  old.  According  to  the 
manager  of  the  company,  the  old  care  are  worth  from  $250  to 
■  $1,000  per  car,  depending  largely  upon  whether  a  street  railway 
company  can  be  found  which  could  utilize  them.  Upon  the  basis 
of  an  average  value  of  $600  per  car,  the  company  would  capitalize 
$5,400  for  each  new  car  purchased,  and  no  part  of  the  coat  would 
be  taken  directly  or  indirectly  from  earnings.  The  cost  of  replace- 
ments would  thus  be  defrayed  by  new  capital  issues. 

ATTEMPTEn  Justification  of  Pboposal. 
1.  The  company  attempted  to  justify  this  extraordinary  propo- 
sition in  this  way.    It  was  said  that  the  Xew  York  Railways  Com- 
pany had   recently  acquired  the  system,  that  it  had  purchased 
the  property  at  its  present  value  and  that  the  capitalization  of  the 
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company  represented  only  its  present  value,  and  not  its  original 
coat.  Hence,  it  was  argued,  it  would  be  proper  to  credit  capital 
account  with  the  present  value  of  the  property  displaced  ($250 
to  $1,000  per  car)  and  to  charge  capital  account  with  the  entire 
cost  of  the  new  property  ($6,000  per  ear). 

This  argument  is  ingenuous  and  would  be  important  if  true. 
As  a  matter  of  fact,  the  commission  found  in  a  previous  case 
(Metropolitan  Street  Railway  Company  Keoi^nization,  3  P.  S. 
C.  R.,  1st  Dist.  N.  Y.,  113,  181),  that  the  capitalization  of  the 
New  York  Railways  Company  exceeded  the  fair  value  of  the 
property  by  at  l^st  $16,500,000. 

Furthermore,  the  evidence  submitted  by  the  bondholders'  com- 
mittee in  that  case  as  to  the  value  of  the  property  and  upon  which 
the  bondholders'  committee  justified  the  capitalization  of  the  new 
company,  rated  the  cars  which  are  now  to  be  removed  from  service 
at  a  value  of  over  $3,700  per  car.  The  expert  witness  who  pre- 
sented this  estimate  claimed  that  value  was  equivalent  to  cost  to 
reproduce  new,  but  he  was  not  the  expert  who  testified  in  the 
present  proceeding  that  the  present  value  of  the  cars  is  from  $250 
to  $1,000;  the  purpose  of  the  two  cases  is  entirely  different.  The 
transportation  engineer  of  the  commission  testified  in  the  reorgan- 
ization case  that  in  his  opinion  the  value  of  the  cars  at  that  time 
was  about  $822  per  car. 

If  the  reorganization  of  the  Metropolitan  system  had  been  car- 
ried through  upon  the  basis  of  the  appraisal  of  the  expert  for  the 
commission,  and  if  these  cars  had  been  capitalized  at  $800  per 
car,  the  applicants  might  now  claim  consistently  that  the  company 
should  be  allowed  to  capitalize  the  difference  between  the  cost 
of  the  new  car  and  the  capilalized  value  of  the  old  car.  The  net 
addition  to  capital  account  would  be  $5,200  per  car,  and  so  far 
as  these  cars  are  concerned,  the  capital  of  the  company  would  be 
represented  by  physical  property  to  the  extent  of  the  capitaliza- 
tion. 

It  was  suggested  that  if  the  company  wished  to  take  advantage 
of  this  theory,  it  should  have  revised  the  entries  upon  its  ledgers. 
According  to  the  balance  sheet  for  June  30,  1912,  the  company  itaf 
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one  entry  to  represent  praotically  all  of  its  property.  This  item, 
amounting  to  $74,384,737.10,  is  a  balancing  item  entered  upon 
the  books  in  order  that  assets  may  equal  liabilitiea.  If  the  com- 
pany is  to  continue  the  practice  which  it  wishes  to  have  the  oom- 
mission  approve  in  ^is  instance,  viz.,  the  capitalization  of  re- 
placement at  the  difference  between  the  value  of  the  old  and  the 
oost  of  the  new,  it  ^ould  distribute  this  item  of  over  $74,000,000 
and  enter  the  various  classes  of  property  which  it  owns  at  their 
Talue.  It  cannot  well  reftise  to  do  so  and  ask  the  conmiission  to 
believe  that  its  property  is  capitalized  at  its  "  present "  value. 
If  it  attearrpts  to  disintegrate  tha.t  large  item,  it  is  likely  to  en- 
counter new  dilBeulties  and  probably  will  have  a  large  unaasigned 
balance  which  it  will  be  obliged  to  enter  in  the  account,  "  Other 
Intangible  Street  Railway  Capital,"  as  representing  "  franchises," 
"  good  will,"  "  going  concern,"  or  other  intangibles.  As  a  matter 
of  fact,  however,  the  company  does  not  carry  the  oars  in  question 
upon  its  books  at  any  specific  amount;  they  are  lost  in  the  balanc- 
ing entry  of  over  $74,000,000. 

2.  It  has  been  suggested,  ako,  that  the  old  cars  are  not  worn 
out  and  are  still  capable  of  much  service;  that  the  company 
would  not  be  justified  in  retiring  them  at  present  except  on  the 
ground  that  new  cars  will  enable  it  to  improve  the  quality  of 
service  rendered  to  the  traveling  public;  that  such  improvement 
in  service  should  he  paid  for  by  the  public  by  the  issuance  of 
bonds;  and  that  the  payment  of  interest  on  the  income  bonds 
should  not  be  interfered  with  by  a  requirement  that  replacements 
be  paid  for  out  of  earnings  and  not  out  of  capital. 

This  argument  proves  too  much,  for  if  it  be  sound,  it  would 
apply  equally  well  to  all  replacement  and  maintenance  charges. 
Badly  worn  track  may  be  capable  of  additional  service  and  when 
renewed  it  would  certainly  give  better  seri'ice.  If  such  improve- 
ment should  be  paid  for  by  the  public,  and  not  from  earnings, 
then  track  repairs,  replaced  yokes  and  new  rails  may  be  capital- 
ized. If  this  process  is  legitimate,  it  may  be  applied  to  the  whole 
system  —  power  stations,  car  bams,  conduits,  cables  and  other 
equipment;  and  when  one  cycle  of  replacements  has  been  com- 
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pleted,  the  company  would  have  only  one  plant,  but  it  would  owe 
for  two  —  the  one  which  has  disappeared  and  the  one  which 
exists.  The  balance  sheet  and  the  capital  account  would  be  false, 
for  they  would  indicate  that  the  company  owns  twice  the  property 
which  it  actually  doee.  But  the  process  need  not  atop  with  one 
cycle,  for  if  it  i»  proper  to  issue  bonds  to  replace  the  old  ears 
now  about  to  be  shelved,  it  will  be  proper  to  capitalize  the  cost 
of  the  cars  which  will  replace  the  ones  altont  to  be  purchased. 
Thus,  bond  issue  may  be  piled  upon  bond  issue  without  a  cor- 
responding increase  in  the  property. 

The  end  of  such  financiering  may  easily  be  imagined,  but  it 
need  not  be  left  to  the  imagination.  The  results  are  too  well 
known  from  the  experience  through  which  the  street  railway  lines 
in  Manhattan  have  just  passed.  Thoy  were  bad  service,  dilapi- 
dated plant  and  e(]uipment,  high  operating  expenses,  judgments, 
receiverships,  foreclosure,  heavy  assessments  or  loss  of  property, 
stockholders  closed  out,  bonds  paid  off  below  par  value,  ail  corpora- 
tions brought  under  suspicion,  capital  for  legitimate  enterprises  ob- 
tained with  difficulty,  etc.  Yet  the  very  corporation  which  was 
reared  upon  the  ruins  of  the  Metropolitan  system  now  comes 
before  the  commission  and  asks  that  we  fix  the  stamp  of  our 
approval  upon  the  very  practice  which  caused  or  aided  the  dis- 
ruption of  the  Metropolitan  aystem.  It  was  to  be  supposed  that 
something  had  been  learned  from  experience.  The  capitalization 
of  operating  charges  must  stop  and  replacements  are  operating 
charges. 

3.  It  has  been  urged  that  the  company  has  no  funds  from  which 
to  pay  the  cost  of  replacing  these  old  cars,  that  the  payment  of 
interest  on  the  income  bonds  ought  not  to  be  interfered  with,  and 
that  if  replacements  are  to  be  charged  against  earnings,  such 
interest  (five  per  cent)  cannot  be  paid.  If  interest  cannot  be  paid 
without  capitalizing  replacements,  the  blame  does  not  lie  with 
the  commission  or  the  public.  It  attaches  to  those  who  reor- 
ganized the  company  and  who  made  such  a  course  necopsjiry.  The 
reorganization  plan  was  not  approved  by  the  commission,  but 
was  carried  through  regardless  of  the  finding  of  the  commission 
that  the  proposed  capitalization  exceeded  the  fair  value  of  the 
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property,  and  that  the  estimates  of  earnings  submitted  showed 
that  the  company  would  not  earn  a  sufficient  amount  to  pay  all 
operating  chaises,  interest  on  the  first  mortgage  bonds  and  five 
pet  cent  on  the  income  bonds.  See  jVIetropolitan  St.  Ry.  Co. 
Eeoi^nizatioD,  3  P.  S.  C.  B.,  Ist  Dial.  N.  Y.,  184.  Hence,  if 
the  company,  notwithstanding  the  warning  of  the  commission, 
has  issued  bonds  upon  which  it  can  not  truthfully  earn  interest, 
it  must  acce<pt  the  consequences.  The  company  can  not  legally 
pay  interest  on  income  bonds  until  it  has  provided  for  replace- 
ments. The  commission  has  taken  the  position  from  the  begin- 
ning that  capital  must  be  kept  intact  out  of  earnings,  and  that 
provision  mast  be  made  for  depreciation  and  the  ultimate  replace- 
ment of  all  wasting  assets.  The  uniform  system  of  accounts, 
which  has  been  itf  force  since  1908,  so  provides,  and  similar  pro- 
visions have  been  adopted  by  the  Interstate  Commerce  Commis- 
sion and  the  authorities  in  other  states.  A  long  liet  of  citations 
from  accounting  authorities  and  court  decisions  could  be  given, 
but  the  following  recent  cases  in  the  courts  of  this  state  will  guffioe. 
These  are  tax  cases  and  in  every  instance  a  deduction  is  allowed 
from  earnings  for  depreciation  and  the  ultimate  replacement  of 
property.  People  ex  rel.  Jamaica  Water  Supply  Co.  v.  Tax  Com- 
missioners, 196  N.  T.  39;  People  ex  rel.  Queens  County  Water 
Co.  T.  Tax  Commissioners,  67  Misc.  Eep.  490;  People  ex  rel, 
Third  Avenue  Railroad  Co.  v.  Tax  Commissioners,  198  N.  Y. 
608;  People  ex  rel.  Brooklyn  Heights  Railroad  Co.  v.  Tax  Com- 
missioners, 69  Misc.  Rep.  646;  People  ex  rel.  Manhattan  Railway 
Co.  V.  Woodbury,  203  N.  Y.  231, 

As  a  matter  of  fact,  the  New  York  Railways  Company  has  de- 
clared as  earned  and  payable  for  the  first  six  months  interest  on 
income  bonds  amounting  to  $7.71  per  bond,  or  a  total  of  about 
$236,000.  In  view  of  the  terms  of  the  adjustment  mortgage  and 
the  need  of  the  company  for  money  to  pay  for  replacements,  it  is 
doubtful  whether  this  action  is  legal.  But  in  any  event,  the  com- 
pany may  not  urge  its  necessities  or  poverty  as  reason  for  a 
bond  issue  when  it  is  paying  out  money  to  inoome  bondholders 
which  it  ought  to  retain  for  the  very  purpose  covered  by  this 
application. 
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Pboposal  Illeqal. 
Whatever  maj  be  the  merits  of  the  proposal,  the  commission 
Aas  no  legal  power  to  authorize  the  issue  of  bonds  for  replace- 
ments. The  Court  of  Appeals  haa  so  decided  in  the  case  of 
People  ex  rel.  Bioghamtoo  Light,  Heat  &  Power  Co.  v.  Stevens, 
203  N.  Y.  21-25.  The  company  appealed  from  a  decision  of  the 
public  service  commission  for  the  second  district,  and  Mr.  Justice 
Chase  speaking  for  the  court  says: — 

The  ftmendment  of  the  itatute  in  1910  gives  to  the  commiutaii  kutboritj 
to  Autborite  the  iasue  of  Btocks,  bonda,  notes  or  other  evidencea  of  indebted- 
Dess  of  K  corporation  pftjrable  at  perioda  of  more  than  twelve  montha  after 
the  date  thereof  for  the  disclidrge  or  lawful  refunding  of  ita  obligations  or  for 
tbe  reiiubursemente  of  raoneya  actually  expended  from  income  or  from  any 
other  moneys  in  the  treasury  of  the  corporation  not  aecu'red  or  obtained  from 
the  isBue  of  atocliB,  bonds  or  other  evidence  of  Indebtedness  of  such  corporation 
within  five  years  next  prior  to  the  tiling  of  the  application,  but  it  expressly 
excepts  from  auch  authority  of  the  commiasion  the  right  to  authorize  the  iasue 
of  such  stocks,  bends  or  other  evidence  of  indebtedness  tor  maintenance  of 
service  and  for  replacements.  It  also  provides  that  the  applicant  for  such 
permission  must  have  liept  accounts  and  vouchers  in  auch  manner  as  to 
enable  the  commisaion  to  ascertain  the  amount  of  money  so  expended  and 
for  the  purposes  for  whicli  the  expenditure  vas  made.  The  question  as  to 
what  expenditures  are  a  proper  basis  for  permanent  capitalization  is  an 
important  one,  always  a  proper  and  necessary  subject  tor  consideration,  not 
alone  by  the  directors  of  a  corporation,  but  by  any  commission  that  haa 
authority  to  grant  or  withhold  ita  consent  to  the  issue  of  new  stock  or  bonds 
which  are  to  become  a  part  of  the  corporation's  permanent  capitalization. 

Wholly  apart  from  the  claim  of  the  commission  that  this  case  must  be 
determined  upon  the  statute  as  it  now  exists,  and  assuming  for  the  purpose 
of  what  we  are  here  saying  that  the  relator  is  right  in  claiming  that  this 
appeal  must  be  determined  upon  the  statute  as  it  existed  on  the  day  when 
the  original  petition  herein  was  flled,  we  are  neverthelesa  of  the  opinim 
that  it  was  the  duty  of  the  commission  to  determine  whether  the  stock  and 
bonds  proposed  by  the  relator  were  to  secure  money  to  pay  floating  indebted- 
nesB  incurred  in  the  ordinary  running  expenses  of  the  corporation.  Such 
determination  by  the  commission  would  not  be  substituting  tbe  judgment 
of  the  commiasion  for  the  judgment  of  the  directors  of  the  company  in  the 
management  of  ita  affaira  at  least  if  the  directors  of  the  company  had  wholly 
and  intentionally  ignored  the  aelt-evident  proposition  that  except  for  special 
and  extraordinary  circumstances  some  part  of  the  expenses  of  renewing  ma^ 
chines  and  plant  originally  charged  to  capital  account  must  be  paid  as  a 
part  of  the  operating  expenses  of  a  corporation  from  year  to  year.  We  refer 
to  tlw  necessity  of  a  corporation  providing  for  some  part  ot  tbe  « 
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renewing  romchiner;  ftnd  plant  from  jrear  to  year  aa  self-evident,  because  it 
baa  been  ao  considered  anil  expreased  by  the  courts  in  many  cases.     •     •     * 

It  is  said  bj  the  relator  that  the  Public  Service  CommisBions  Law  as  it 
existed  in  1008  did  not  make  any  distinction  between  expenditures  for  oper- 
ating purposes  and  expenditures  for  permanent  improvements,  but  provided 
generally  for  the  iasue  of  stocks,  bonds,  notes  or  other  evidence  of  indebted- 
nese  payable  at  periods  of  more  than  twelve  months  after  the  date  thereof 
when  □eceasarj'  for  the  acqiiimtUm  of  property,  the  construction,  completion, 
extension  or  improvement  of  its  plant  or  distributing  system,  or  for  the  im- 
provement or  matntenonce  of  its  service  or  for  the  discharge  or  lawful  re- 
funding of  itt  obligationa.     •     •     • 

The  contention  of  the  relator  would  enable  any  corporation  to  pay  for 
labor,  fuel  and  other  supplies  constituting  the  moat  ordinary  of  all  operating 
expenses  b;  obligations  extending  less  than  twelve  months  and  then  apply 
from  time  to  time  to  the  commission  for  authority  to  issue  stock  or  bonds 
for  the  payment  of  such  obligations  and  insist  upon  the  same  as  a  matter 
of  right,  without  limit. 

It  will  not  be  denied  that  fuel  and  such  other  materials  as  are  consumed 
from  day  to  day  and  the  labor  incurred  in  daily  maintenance  should  be  paid 
for  from  the  earnings  of  the  corporation  as  a  part  of  its  running  expenses 
prior  to  the  payment  of  interest  upon  bonds  or  dividends  upon  capital  stock. 
A  reasonable  consideration  of  the  interests  of  a  corporation  and  the  ultimate 
good  of  its  stock  and  bondholders,  and  a  regard  for  tlte  investing  public  and 
that  fair  dealing  which  should  be  observed  in  all  business  transactions,  require 
that  machines  and  tools  paid  for  and  charged  to  capital  account  but  which 
necessarily  become  obsolete  or  wholly  worn  out  within  a  period  of  years  after 
the  same  are  purchased  or  installed,  should  be  renewed  or  replaced  by  setting 
aside  from  time  to  time  an  adequate  amount  in  the  nature  of  a  sinking  funil 
or  that  by  some  other  system  of  financing  the  corporation  put  upon  the  pur- 
chaser from  the  corporation  the  expense  not  alone  of  the  daily  maintenance 
of  the  plant  but  a  just  proportion  of  the  expense  of  renewing  and  replacing 
that  part  of  the  plant  which  although  not  daily  consumed  must  necessarily 
be  practically  consumed  within  a  given  time.  It  that  is  not  done  and  renewals 
and  replacements  are  continually  added  to  the  capital  account  the  capital 
account  must  necessarily  become  more  and  more  out  ol  proportion  to  the  real 
value  of  the  property  of  the  corporation. 


Proposal  Contraby  to  Mortoagb. 
Each  mortgage  iesued  to  secure  the  bonds  of  the  company  con- 
tains a  provision  which  would  be  violated  if  the  company  were  to 
charge  the  cost  of  replacements  to  capital  as  proposed.  Section  12 
of  article  third  of  the  adjustment  mortgage  is  precisely  the  same 
as  section  9  of  article  third  of  the  first  real  estate  and  refunding 
mortgage  and  reads: 
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At  all  times  the  compao]'  will  keep  its  said  railroads,  onned  and  leased, 
and  the  railroads  of  the  auxiliary  companies  adequately  equipped  with  cars 
and  other  equipment  and  rolling  stock,  and  will  maintain  in  good  order  and 
condition,  reasonable  wear  and  tear  excepted,  all  such  cars  and  other  equip- 
ment and  rolling  stock,  and  whenever  any  Buch  cars  or  equipment  or  rolling 
Btock  shall  be  warn  out  or  be  destroyed,  the  company  promptly  will  cause  the 
aame  to  be  replaced  by  other  cars  or  equipment  or  rolling  stock  of  at  leaat 
equal  value  and  capacity,  so  that  at  all  times  the  value  and  capacity  of  such 
cars  and  other  equipment  shall  be  fully  kept  up;  and  at  all  times  the  com- 
pany will  eet  apart,  use  and  apply  for  that  purpose  so  much  of  the  earnings 
of  the  property  mortgaged  and  pledged  hereunder  as  may  be  required  for 
sueb   maintenance  and   replacement  of   such   equipment   subject   to   the   lien 

Two  parta  of  Uiese  sections  are  peculiarly  signifieant.  The 
company  agrees  (1)  to  keep  the  roads  equipped  with  rolling  stock 
of  a  vaiue  and  capacity  at  least  equal  to  that  at  the  time  of  takiug 
over  the  property;  and  (2)  to  set  apart  for  that  purpose  so  much 
of  the  eamingg  as  may  be  required  for  such  maintenance  and  re- 
placement. If  the  mortgages  had  omitted  "  capacity  "  from  (1), 
t  is  possible  that  they  might  not  seriously  conflict  with  the  pend- 
ng  application,  but  as  it  stands,  the  company  vmst  violoie  the 
mortgages  in  order  to  carry  oui  Us  plans. 

Amouht  to  be  Capitalized. 

The  part  of  the  application  relating  to  the  issue  of  bonds  to  pui^ 
chase  oars  would  be  denied  in  its  entirety  were  it  not  for  one  im- 
portant factor  not  heretofore  mentioned.  The  new  ears  will  have 
greater  capacity  and  will  cost  very  much  more  than  the  cars  to  be 
displaced. 

There  are  three  standards  by  which  to  determine  the  amount 
which  may  be  capitalized  under  such  conditions:  (1)  Estimated 
cost-to-reproducG-new  of  the  old  cars  as  compared  with  the  new 
(2)  relative  capacity,  and  (3)  relative  cost. 

The  first  is  the  most  uncertain  and  the  most  unsatisfactory. 
Opinions  differ  as  to  the  estimated  cost  to  reproduce  the  old  cars 
in  a  new  condition.  In  the  reorganization  case,  the  company's 
expert  gave  an  estimate  of  $3,768  per  car  as  of  1910.  The  com- 
mission's transportation  engineer  estimated  the  cost  in  1911  at 
$3,376.    Assuming  the  new  cars  to  cost  $6,000  oacb,  the  amount 
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that  might  be  capitalized  per  car  upon  this  basis  would  be  $'2,2^2 
according  to  the  company'a  estimate  and  $2,(!'24  according  to  ilr. 
Connette's.  And  if  the  company  is  now  actually  eapitiilized  ac- 
cording to  the  estimates  of  its  own  experts,  the  commission  may 
not  allow  new  bonds  to  be  issued  for  much  more  than  $2,232  per  ■ 
car. 

The  second  standard  is  more  scientific  and  less  uncertain  in  its 
effects.  The  old  cars  seat  28  persona;  the  new,  51.  As  the 
number  of  standing  passengers  that  may  be  carried  is  about  in 
tiie  same  proportion,  the  capacity  of  the  two  is  in  tlie  ratio  of  28 
to  51.  Upon  the  basis  of  capacity,  tlie  amount  which  may  be 
capitalized  per  car  would  be  23-51  of  $C,000,  or  $2,706. 

The  third  standard  is  the  correct  one  to  apply  when  accounts 
have  been  kept  correctly,  when  they  show  the  actual  original  cost 
of  the  displaced  units,  and  when  the  replacements  are  different  in 
type  and  capacity.  In  this  ease  there  are  no  such  completo  and  ac- 
curate cost  records,  and  the  capital  aeconnts  are  not  differentiated 
as  they  should  be.  An  attempt  was  made  to  determine  the  original 
cost  of  these  cars,  but  only  a  portion  of  the  items  going  to  make 
up  the  complete  car  could  be  traced.  These  amounted  to  $2,398. 
Estimating  those  omitted,  it  is  probaible  that  each  car  could  not 
have  cost  far  from  $3,100  or  $3,200,  and  the  amount  which  may 
be  capitalized  to  represent  the  new  rolling  stock  would  be  $2,800 
or  $2,000  per  car. 

The  uniform  system  of  accounts  now  in  force  for  street  and 
electric  railways  contains  the  following  paragraphs: 

14.  Replacements  defined. —  ReplBcements  include  ajl  BubHtitutione  for 
Cftpitll  exhaiiBted  or  become  inadequate  in  service,  the  substituti'H  having 
■ubBtantially  no  greater  capacity  than  the  tilings  for  which  they  were  nnb- 
etituted.  When  a  uuhstitute  lias  a  suhstantially  greater  capacity  than  that 
for  which  it  ia  subHtituted,  the  cost  of  substitution  of  one  of  tlie  same  capac- 
ity as  the  thing  replaced  should  tie  charged  aa  a  replacement,  and  the  re- 
DMining  portion  of  the  cost  of  the  actual  suliidtitute  should  be  charged  aa 
m,  betterment. 

20,  Withdrawalfl  or  retirements, —  When  anything  is  withdrawn  or  retired 
from  service,  the  amount  at  which  sncli  thing  stood  char<;ed  in  the  capital 
account  shall  be  credited  to  the  capital  account  in  which  it  st>3il  ciharged 
at  the  time  of  withdrawal,  and  the  entry  of  such  credit  shall  cite  by  name 
and  page  ol  the  bnnk  or  other  record  the  original  entry  of  cost  of  the  thing 
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withdrawn.  H  there  is  no  euch  origins!  entry,  that  I>ct  shall  be  stated  in 
connectioii  with  t|he  credit  entry,  and  the  actual  amount  originally  chargeld. 
shall  be  credited.  If  bucIi  amount  is  not  known,  it  shall  be  estimated,  the 
Iact«  u[KHi  which  the  eatimate  ie  based  sliall  be  shown,  and  the  amount  tliUB 
estimated  to  be  the  original  charge  in  reaprct  of  such  thing  withdrawn  shall 
be  credited. 

22.  Bettermenta  involving  partial  deetruction  of  thing  bettered. —  If  any 
betterment  involves  the  partial  deatruction  or  partial  reconstruction  of  the 
thing  bettered,  only  such  a  portion  of  the  coat  of  the  change  ihall  be  charged 
sa  a  betterment  aa  will  when  added  to  the  original  cost  (estimated  if  noT 
known)  of  the  thing  bettered  give  the  coat  of  reconatruction  or  replacement 
of  the  thing  as  bettered,  and  the  remainder  of  the  cost  of  the  change  (account 
being  taken  o(  any  salvage}  ahall  be  oharged  to  the  appropriate  repair 
'  account. 

«■  g.,  a  building,  original  coat  unknown  but  estimated  to  be  tl!>.000,  is 
bettered  b;  the  construction  of  an  elevator  shaft,  and  it*  stairways  are 
^odiQed  so  oa  to  be  fireproof;  the  actual  expenditure  for  these  changes  ia 
93,000;  the  estimated  coat  of  replacement  of  the  building  (as  modifled)  with 
one  equally  serviceable  and  with  an  equal  expectation  of  life  ia  »10,000;  the 
charge  to  capital  account  aa  a  betterment  should  be  f  1,000,  and  the  remainder 
((2,000)  of  the  expenditure  ahould  be  charged  to  the  appropriate  repairs 
•ccount. 

The  provision  for  a  deduction  from  capital  accounts  on  account 
of  property  withdrawn  or  retired  from  service  is  made  specific  in 
the  definition  of  "Fixed  Capital,  Dec.  31,  1908"  (Account  No. 
SlOO)  and  also  in  the  definition  of  the  depreciation  account  which 
is  entitled  "Accrued  Amortization  of  Capital"  (Account  \o. 
874): 

Credit  to  tiiia  account  auch  amounta  aa  are  charged  from  time  to  time 
to  "  Operating  Expense,"  or  other  accounta  to  cover  depreciation  of  way  and 
structures,  depreciation  of  equipment,  and  other  amortization  of  capital. 
When  any  capital  ia  retired  from  service,  the  original  money  cost  thereof 
(estimated  if  not  known,  and  where  estimated,  that  fact  and  the  facta  upon 
which  the  basis  is  estimated  shall  be  stated  in  the  entry),  leaa  salvage,  shall 
(except  as  provided  in  tlie  account  "  Fixed  Capital,  Ueccmber  31,  l»aS.")  be 
charged  to  this  account.  The  amount  originally  entered  or  contained  In 
the  charges  to  any  capital  account  in  respect  of  such  capital  ao  going  out  of 
service  shall  be  credited  to  auch  capital  account,  and  any  necessary  adjust- 
ing entry  made  to  the  appriprate  eub-account  under  the  account  "  Corpor- 
ate Surplus  or  Deflcit." 

Once  more,  in  the  account  entitled  "  Depreciation  of  Equip- 
ment"  (No.  700),  which  is  the  account  provided  amon^  operat- 
ing expenses  for  current  charges  to  accumulate  a  fund  for  the 
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replacement  of  cars,  machinery  and  other  equipment,  there  ia  a 
similar  requirement  as  to  the  deduction  from  capital  account  of 
the  amount  originally  charged  thereto  for  equipment  retired  from 
service. 

These  requirements  should  be  followed  in  this  matter,  and  in 
view  of  all  the  circumstances  the  commission  will  authonze  the 
capitalizaiion  of  $S^00  per  car.  If  the  coat  of  the  new  cars 
averages  more  or  less  than  $6,000,  it  will  authorize  the  difference 
between  $3,200  and  the  average  coat. 

If  the  old  cars  can  be  sold  for  $800  each,  the  net  amount 
which  must  be  provided  from  other  sources  will  be  $2,400,  or  a 
total  of  $420,000  for  175  cars.  The  company's  balance  sheet 
for  June  30,  1912,  and  statement  of  income  for  the  six  months 
ending  June  30,  1912,  indicate  that  at  that  date  there  was  in  the 
depreciation  reserve  (Accrued  Amortization  of  Capital)  approxi- 
mately $323,000,  representing  the  accumulations  for  six  months. 
The  accumulations  of  the  four  months  subsequent  to  June  will 
amount  to  approximately  $200,000.  Thus  there  are  ample  funds 
to  meet  the  demands  indicated. 

As  the  cost  of  the  now  cars  is  not  definitely  known,  the  plan 
adopted  by  the  commission  in  other  cases  will  be  followed  here. 
The  company  will  be  authorized  to  issue  bonds  sufficient  to  raise 
abdut  $500,000,  and  the  withdrawal  of  these  funds  will  be  author- 
ized by  the  commission  from  time  to  time  as  the  expenditures  are 
submitted  and  approved. 

The  plans  submitted  for  the  new  ears  do  not  show  in  detail  what 
provision  will  be  made  for  proper  fenders  or  wheelguards.  The 
officials  of  the  company  have  assured  the  commission,  however, 
that  all  of  the  requirements  of  the  orders  of  the  commission  will 
l>e  complied  with  and  that  a  better  wheelguard  will  !«  used  than 
that  required  by  such  orders.  But  they  have  added  that  it  would 
be  impossible  to  present  the  designs  in  detail  without  delaying 
action  by  the  commission.  Of  course,  the  company  cannot  operate 
cars  without  adequate  safety  devices,  and  it  should  be  stated  that 
the  authority  given  to  issue  bonds  does  not  carry  with  it  permis- 
sion to  operate  the  cars  without  such  devices.     If  the  company 
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wishes  to  proceed  without  submitting  plans  for  wheelgnards  aud 
before  tbey  have  been  approved,  it  must  do  so  at  its  own  risk. 

AnomoNs  to  Cab  Barn. 

The  request  of  the  applicants  for  permission  to  issue  bonds  to 
pay  for  the  reconstruction  of  tlie  Fifty-fourth  street  car  bam 
involves  the  same  questions  that  have  already  been  discussed  in 
relation  to  the  acquisition  of  cars,  and  the  same  principles  sliould 
be  applied.  The  proposal  is  that  the  present  roof  and  part  of 
the  structure  shall  be  removed,  that  two  additional  stories  and  a 
neiv  roof  shall  be  added  and  that  the  total  cost  of  these  changes  — 
$550,000  —  shall  be  paid  from  the  proceeds  of  a  bond  issue.  It 
is  evident  that  the  portion  of  this  expenditure  which  would 
represent  replacements  ought  not  to  be  charged  to  capital,  and 
the  principle  that  should  be  applied  is  the  one  laid  down  in  para- 
graph No.  22  tmder  "  Capital  Accounts  "  in  the  uniform  system 
of  accounts,  which  has  been  quoted  above. 

There  is  one  feature,  however,  which  makes  it  impossible  for 
the  commission  at  this  time  to  decide  whether  bonds  ought  to  he 
issued  for  any  part  of  the  proposed  reconstruction.  The  com- 
pany has  a  block  of  property  boimded  by  Thirty-second  and 
Thirty-third  streets  and  Fourth  and  Lexington  avenues.  It  is 
now  used  for  the  storage  of  cars,  but  a  contract  of  sale  has  been 
entered  into  and  the  purchaser  has  already  paid  $50,000.  Title 
has  not  yet  been  transferred,  but  if  the  purchaser  fulfills  his  part 
of  the  agreement  and  pays  $1,700,000  in  addition,  the  company 
will  give  him  possession  by  next  May.  If  he  fails  to  live  up  to 
his  part  of  the  contract,  of  course,  no  deed  will  be  given,  but  the 
company  has  agreed  to  deliver  this  property  for  a  total  payment 
of  $1,750,000. 

Obviously,  the  sale  of  this  car  bam  in  the  reconstruction  of 
the  Fifty-fourth  street  car  barn  are  closely  related,  for  the  addition 
of  two  floors  to  the  latter  would  virtually  be  (he  replacement  of 
the  car  bam  at  Thirty-second  street,  and  under  the  principles 
already  laid  down,  replacements  may  not  be  capitalized.  If  the 
company  finally  disposes  of  the   Thirty-second  street  property. 
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even  tboagli  it  pays  off  the  entire  mortgage  upon  thia  real  estate 
aiid  another  plot  of  ground,  the  company  will  have  ample  funds 
with  which  to  pay  for  all  of  the  additions  to  the  Fifty-fourth 
street  car  bam  without  issuing  any  bonds  —  the  total  selling  price 
being  $1,750,000,  the  entire  mortgage  $960,000,  and  the  differ- 
enre  $800,000. 

It  is  entirely  practicable  to  finance  the  ear-bam  additions  with- 
out a  present  issue  of  bonds.  According  to  the  testimony,  it 
wouhi  take  about  six  months  to  add  the  two  stories,  and  no  pay- 
ments will  be  made  before  spring.  As  the  company  will  know  by 
the  end  of  May  whether  the  option  of  purchase  will  be  exercised, 
there  will  be  only  a  brief  time  during  whi^h  the  cost  of  the  work 
mu3t  be  financed,  and  this  can  be  done  either  from  the  income  of 
the  property  or  by  short-time  loans.  If  the  property  is  not  sold 
and  funds  are  available  from  no  other  source,  the  principles 
enumerated  as  to  the  acquisition  of  new  cars  will  he  applied  to 
this  part  of  of  the  application. 


In  the  Matter  of  the  Application  of  the  Thibd  Avenue  Railway 
Company  to  Purchase,  Acquire,  Take  and  Hold  Certain  Shares 
of  the  Capital  Stock  of  the  New  York  City  Intcrborough  Rail- 
way Company. 

Case  No.  1564. 

(Public  Service  CommisBion,  First  District,  November,  1912.) 

Tiansfera  of  itock  —  pnicbaH  of  stock  of  street  raUioad  corporadon  In  which 
appUcaot  has  coDtroIUng  interest  —  pnrcbaae  snthorixed. 

Issuance  of  stock  and  bonds — purposes  —  amonot  issuable  for  acquisition  of 
securities  of  subsidiaiy  street  lailioad  corporation — authorisation  to 
acquire  securities  not  detenninativc  of  capitalisation  Issuable  ttaciefor. 

A  future  application  by  the  acquiring  corporation  to  issue  capitaliza- 
tion to  refund  sliort-time  o)>lit:ationB  issued  for  the  acquisition  of  the 
■hares  of  stoek  of  a  Bubsiiiiary  corporation  will  not  be  I'rejudiced  bj  the 
present  antbnriKation  by  t)ie  rommiHiiiDn  simply  of  the  acquisition  of 
such  stock,  anil  the  cnmmiasion  will  consider  the  future  application  as  it 
would  if  till'  petitioner  were  asking  fur  the  authorisation  of  the  issu- 
ance of  capitali:'atiuii  with  which  to  pay  directly  for  the  securities  of 
the  subsidiary  corporation. 
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The  T.  A.  By.  Co.  uked  mtliority  to  purcliasc  13,560  shares  of  the 
capiUI  stock  of  the  N,  Y.  C.  1.  Ry.  Co.  in  addition  to  28,560  shares  owned 
by  the  petitioner,  out  of  a.  tatal  of  50,000  sliarea ;  the  petitioner  intended 
also  to  acquire  8250,000  par  value  of  first  mortBoge  bonds  of  the  N.  Y, 
C.  1.  Ry.  Co.,  tliercby  increasing  tlie  petitioner's  holdings  in  these  bonds 
to  $1,872,000  out  of  &  total  of  $1,702,000;  the  total  outlay  for  the  ac- 
quisition of  the  stock  and  bonds  was  *234,«25,  which  expenditure,  was 
to  be  financed  by  tlic  issuance  of  short-time  promissory  notes.  Ileld, 
that  authority  will  be  granted  to  acquire  the  additional  aliarea  of  stock. 

This  application  was  for  the  authorization  of  the  purchase  by 
the  Third  Avemie  Kailway  Company  of  13,500  shares  of  the 
capital  stock  of  the  Xew  York  City  Interhorough  Railway  Com- 
pany in  addition  to  28,650  shares  theretofore  acquired  and  owned 
by  the  Third  Avenue  Railway  Company,  The  petitioner  also 
proposed  to  purchase  $259,000  par  value  of  first  mortgage  bonds 
of  the  Now  York  City  Interhorough  Railway  Company  for  which 
authority  was  not  requested,  and  was  not  required  by  the  Public 
Service  Commissions  Law. 

The  opinion  and  order  of  the  commission  authorizing  the  pui^ 
chase  by  the  Third  Avenue  Railway  Company  of  28,650  shares 
of  the  capital  stock  of  the  New  York  City  Interhorough  Railway 
Company,  entered  on  November  8,  1912,  provided,  in  part,  as 
follows : 

Ordered,  that  the  purcha«e  and  acquisition  by  the  Third  Avenue  Railway 
Company  of  13,560  shares  of  the  capital  stock  of  the  New  York  Interhorough 
Railway  Company  in  addition  to  the  28,660  shares  of  the  eaptital  stock  of 
said  New  York  City  Interhorough  Railway  Company,  heretofore  acquired  and 
now  owned  my  said  Third  Avenue  Railway  Company,  be  and  the  same  hereby 
are  authorieed. 

The  other  facts  are  set  forth  in  the  opinion  adopted. 

Harry  M,  Chamberlain,  for  the  commission. 

Evarts,  Choate  &  Sherman,  by  Herbert  J.  Bickford,  for  the 
Third  Avenue  Railway  Company. 

J.  Harris  Jones,  Cornelius  J.  Early,  William  J.  Flj-nn  and 
Mr.  Hamilton,  for  civic  associations. 

Maltbie,  Commiasioner. —  In  May  of  this  year  the  Third 
Avenue  Railway  Company  applied   to  the  eommi«ion   for  au- 
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thority,  among  other  thinge,  to  acquire  and  bold  41,225  shares  of 
the  capital  stock  of  the  New  York  City  Interborough  Railway 
Compaoy,  bariiig  a  pat  value  of  $4,122,500.  During  the  progreas 
of  the  hearings  upon  that  application  the  petition  of  the  company 
was  modified  and  authority  asked  for  the  acquisition  of  only 
28,650  shares.  Upou  June  28,  1912,  the  commission  issued  an 
order  authorizing  the  purchase  of  these  shares.  See  Purchase  of 
Stock  by  Third  Avenue  Railway  Co.,  3  P.  S.  C.  R.,  Ist  Dist. 
N.  Y.,  329. 

In  the  pending  application,  the  Third  Avenue  Railway  Com- 
pany requests  authority  to  purchase,  acquire  and  hold  13,560 
shares  of  the  capital  stock  of  the  New  York  City  Interborough 
Railway  Company.  If  this  petition  is  approved,  the  total  hold- 
ings of  the  Third  Avenue  Company  will  be  42,210  shares  out  of 
a  total  of  50,000,  leaving  7,790  shares  in  others'  hands. 

The  petitioner  states  that  $259,000  par  value  of  first  mortgage 
bond*  of  the  New  York  City  Interborough  Railway  Ctanpany 
are  also  to  be  acquired,  which  will  increase  the  holdings  of  the 
Third  Avenue  company  in  these  bonds  from  $1,413,000  to  $1,- 
672,000,  leaving  in  others'  hands  upon  the  date  of  the  application, 
August  29,  1912,  bonds  having  a  par  value  of  $30,000. 

For  the  stock  and  bonds  to  be  acquired,  the  Third  Avenue  Com- 
pany is  to  pay  in  cash  $234,625.  The  company  does  not  now 
ask  for  authority  to  issue  securities  to  raise  this  sum,  but  states 
that  the  purchase  will  be  financed  by  the  issue  of  promissory  notes 
payable  not  more  than  one  year  from  date. 

The  general  question  as  to  whether  the  Third  Avenue  Railway 
Company  should  be  permitted  to  acquire  any  stock  of  the  New 
York  City  Interborough  Company  has  been  considered  and  die- 
posed  of  in  the  opinion  of  the  commission  adopted  June  28,  1912. 
Purchase  of  stock  by  Third  Avenue  Railway  Co.,  3  P.  S.  C.  R., 
1st  Dist.  N.  Y,  327,  337.  The  only  questions  that  need  to  be  dis- 
cussed at  present  are  those  which  may  arise  in  connection  with  an 
increase  of  holdiufrs,  asauminp  that  the  Third  Avenue  Company 
already  owns  and  controls  a  majority  of  the  stock  of  the  New 
York  City  Intcrhorough  Company. 
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It  is  to  be  noted  in  the  first  place  that  as  no  securities  are  to  be 
issued  to  finance  the  acquisition  of  bonds  or  stock,  any  action 
taken  upon  the  pending  application  in  no  way  commits  the  com- 
mission to  an  approval  of  an  issue  of  securities  in  case  the  com- 
pany at  some  future  time  should  desire  to  pay  off  the  short  term 
notes  by  the  issuance  of  bonds  or  stock.  The  question  may  never 
arise,  for  the  notes  may  be  paid  out  of  income  or  surplus.  But 
if  the  question  does  arise,  a  nuntber  of  factors  will  need  to  be 
considered,  and  the  commission  will  feel  as  free  to  approve  or 
reject  such  an  application  as  it  would  at  the  present  momept  if 
the  company  were  now  to  ask  for  the  issuance  of  securities  to  buy 
stock  in  another  comjiany  upon  which  no  dividend  has  been  paid 
and  to  acquire  bonds  upon  which  the  interest  is  in  default.  This 
should  be  clearly  understood,  for  the  Third  Avenue  Company 
does  not  nmv  ask  for  authority  to  capitalize  the  cost  of  the  pur- 
chase of  these  securities,  and  action  upon  that  aj^lication,  if 
ever  made,  must  not  be  prejudiced  by  any  order  that  may  be  issued 
in  ihc  pen<ling  proceeding. 

Authority  to  purchase  Iwnds  is  not  requested,  as  the  approval 
of  the  public  service  commission  is  not  required  by  law.  The 
adequacy  of  compensation  or  regularity  of  the  original  issue  is  not 
ini-oh-ed.  The  contact  regarding  such  issue  has  not  yet  been  com- 
pleted, but  as  a  matter  of  fact  Mr.  Whitridge,  who  succeeded  to 
the  contract  of  the  construction  company  and  received  the  bonds, 
traded  254  of  them  to  certain  persons  for  12,560  shares  of  stock 
(5254,000  par  value  of  four  per  cent  bonds  for  $1,956,000  par 
value  of  stockl.  At  the  same  time,  he  agreed  to  buy  these  bonds 
hack  at  eighly-seven  and  one-half  per  cent  of  par.  He  bought 
1.000  shares  of  stock  at  $8  per  share  and  five  bonds  at  eighty- 
spvon  and  one-half,  making  a  total  outlay  of  $234,625  for  bonds 
and  stock.  In  tho  application  of  May  of  this  year,  Mr.  Whit- 
ridgc  proposed  to  pay  $227,600.37  for  12.575  shares  of  stock. 
Certain  questions  were  pressed  which  led  to  the  abandonment  of 
this  feature  of  the  application,  and  now  it  is  proposed  to  pay 
practically  the  came  ainonnt  for  1 ,000  more  shares  and  2.">0  bonds. 

Authority  will  be  granted  to  acquire  and  hold  13,560  shares  of 
stock  of  the  Xew  York  City  Interborough  Company, 
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In  the  Matter  of  Rules  and  Regiilatifing  for  the  Tnspeption  and 
Testing  of  BoiLEBS  ov  Steam  Locdmotives  used  within  the 
First  Distriot  of  the  State  of  Xew  York, 

Case  No.  1301. 

(Public  Service  CommiBeion,  First  District,  November,  1D12.) 

Jnriadlctioii  of  commluioii — railroadi  engsged  la  inteiatata  cominuce  3tit>- 
ject  to  regulations  as  to  c«re  of  and  nporta  on  locomotive  bollen  used  in 
New  York  —  Kallioad  Lav,  §§  73-75. 

Jurisdiction  of  inteiatate  commerce  commiaalDD  over  aame  matter  not  con- 
flicting  —  demand  for  filing  reporta  not  regulation  of  commerce. 

A  railroad  corporation  whose  lines  lie  principally  outside  of  tbe  state 
ol  Ne*r  York,  but  having  a  freight  terminal  in  the  city  of  New  York, 
reached  by  car  floats,  in  which  s  Bt«am  locomotive  is  used  for  the  pur. 
pose  of  switching  cars  from  one  point  to  another  within  the  terminal, 
Is,  with  respect  to  such  locomotive,  amenable  to  an  order  of  the  public 
service  commission  establishing  rules  and  regulations  for  the  inspection 
and  testing  of  steam  locomotive  boilers  used  exclusively  within  the  first 
district  of  New  York  state,  and  is  obliged  to  make  inspections  and  to 
file  reports  or  certificates  thereof  with  the  commission,  in  accordance 
with  tlie  requirements  of  the  Bailroad  Law,  H  72,  73,  T4,  and  T5,  and 
the  rules  and  regulations  established  by  the  commission  in  pursuance 
thereto. 

Tbe  fact  that  the  interstate  commerce  commission  aJso  has  jurisdiction 
to  require  reporta  does  not  alone  relieve  a  corporation  subject  to  the 
jurisdiction  of  the  public  service  commission  from  the  obligation  to  file 
with  it  similar  reports.  An  order  of  the  public  service  commission  re- 
quiring the  filing  of  reports  by  a  corporation  engs^d  in  interstate  com- 
merce, but  also  operating  in  tbe  state  of  New  York,  is  not  a  regulation 


The  facta  appear  in  the  opinion  adopted. 

By  the  Commission: — On  December  13,  1910,  this  comtnifr- 
sioa  adopted  an  order  in  Case  No.  1301,  in  regard  to  steam  loco- 
motive boilers,  providing  in  part  as  follows : 

Ordered,  that  the  annexed  rules  and  regulations  are  hereby  prescribed  b; 
tb«  Public  Service  Commission  for  the  First  District  for  the  inspection  and 
testing  of  boilers  and  their  appurtenances  of  all  steam  locomotives  wliicb 
shall  be  used  esxlvaicety  within  tbe  First  Diatrict.  and  tor  the  making  and 
filing  of  reports  thereon. 
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On  Augiist  14,  ]912,  the  order  of  December  13,  1910,  was 
amended  by  making  certain  changes  in  the  regulations  governing 
die  methods  of  testing  flexible  stay  bolts. 

Both  of  these  orders  were  served  on  the  Central  Railroad  Com- 
pany of  New  Jersey.  In  a  commnnication  addressed  to  the  com- 
mission under  date  of  September  23,  1912,  the  general  attorney 
of  the  Ceotral  liailroad  Company  of  Kew  Jersey,  referring  to 
these  orders,  asserts  that  the  company  is  not  amenable  to  them 
because  the  company  is  not  subject  to  the  jurisdiction  of  this 
commission.  The  general  attorney  states  that  he  has  informed 
the  commission  fully  respecting  the  company's  views  on  this  point 
in  connection  with  the  reporting  of  accidents  to  the  commission ; 
that  on  the  question  of  inspection  and  testing  of  locomotive  boilers 
he  has  persuaded  the  Pennsylvania  and  New  Jersey  commissions 
to  be  content  with  their  compliance  with  the  interstate  commerce 
commission's  regulations;  that  as 

a  matter  of  peraonal  courtesy  to  you  (and  tn  no  sense  In  offlcial  compliance 
with  the  commission's  order  in  Case  No.  1301)  1  beg  to  state  that  our 
operating  offlciaU  regard  the  inspection  of  our  single  engine  in  New  York  as 
being  so  readily  made  in  line  with  the  views  of  your  commission  as  ex- 
pressed in  the  above  mentioned  order,  that  I  believe  they  intend  to  give 
an  inspection  and  make  the  tests  therein  described,  in  addition  to  thoae  pro- 
perly required  by  the  Interstate  commerce  commission.  I  assume  also  tliat 
the  results  of  those  inspections  will  be  made  accessible  to  your  inspectors. 

The  transportation  department  of  the  commission  reports  that 
the  Central  Railroad  Company  of  New  Jersey  has  one  locomotive 
in  its  Harlem  River  yard  which  it  operates  entirely  within  the 
first  district,  over  which  district  this  commission  is  by  statute 
vested  with  jurisdiction.  The  yard  mentioned  is  the  New  York 
freight  terminal  of  the  Central  Railroad  of  New  Jersey.  To  tJiis 
yard  cars  are  brought  on  car  floats  from  the  New  Jersey  shore. 
The  engine  in  question  is  used  chiefly  for  the  purpose  of  switching 
cars  from  one  point  to  another  within  the  yard. 

The  lines  of  the  Central  Railroad  of  New  Jersey  lie  principally 
in  the  states  of  Pennsylvania  and  New  Jersey.  No  part  of  its 
lines  lies  within  the  State  of  New  York  except  certain  passenger 
and  freight  terminals  within  the  first  district  reached  only  by 
means  of  ferries  or  car  floats. 
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Sections  72,  73,  74,  and  75  of  the  Railroad  Law  prescribe  cer- 
tain regulations  with  reapect  to  the  care,  iospection  and  equip- 
ment of  locomotive  boilers.  By  section  72  it  Is  made"  the  duty  of 
"  every  railroad  corporation  operated  by  steam  power,  within  this 
state  "  to  cause  thorough  inspections  to  be  made  of  the  boilers  and 
their  appurtenances  of  all  the  ateam  locomotives  which  shall  be 
used  by  such  corporation  on  its  railroad,  such  inspections  to  be 
made  at  least  every  three  months  by  competent  men  in  the  em- 
ploy of  the  railroad  company.  The  section  provides  also  that 
after  each  inspection  a  certificate  shall  be  made  by  the  person 
making  the  inspection,  which  certificate  shall  contain  the  number 
of  each  boiler  inspected,  the  date  of  its  inspection,  the  condition 
of  the  boiler  inspected,  and  "  such  details  as  may  be  required 
by  the  forms  and  regulations  which  shall  be  prescribed  by  the 
public  service  commission,"  and  shall  be  verified  by  the  oath  of 
the  inspector  and  filed  with  the  public  service  commission  within 
ten  days  after  «ucb  inspection  shall  have  been  made.  The  sec- 
tion provides  further  that  the  public  service  commission  "  shall 
have  power,  from  time  to  time,  to  formulate  new  rules  and  regula- 
tions for  the  inspection  and  testing  of  boilers.  *  *  *."  Such 
rules  and  r^ulations  have  been  formulated  by  the  commission 
and  served  on  the  Central  Kailroad  Company  of  New  Jersey.  Case 
No.  1301.  The  commission  is  of  the  opinion  that  the  order  prescrib- 
ing Buch  rules  and  regulations  should  be  complied  with  and  that 
inspections  should  be  made  and  reports  of  certificates  thereof  filed 
with  the  commission  in  accordance  with  the  requirements  of  the 
Railroad  Law  and  the  rules  and  regulations  established  by  the 
commission  in  pursuance  thereto.  There  is  nothing  in  the  sections 
above  mentioned  that  indicates  an  intention  to  exclude  such  loco- 
motives as  the  one  in  question  from  the  operation  of  the  statute. 
On  the  contrary,  the  language  used  indicates  that  the  intention  waa 
to  include  all  such  locomotives. 

In  1908  the  question  arose  whether  the  Hudson  and  Manhattan 
Railroad  Company  (lying  partly  within  the  state  and  partly 
within  the  first  district)  was  required  to  furnish  this  commission 
with  reports  of  accidents,  records  of  stockholders,  information  as 


Dig,, z.d  by  Google 


28  State  Department  Reports. 

Public  Service  Commiaaion,  First  Dititrict. 

to  car  naolorB  and  certain  other  information  required  by  orders 
of  the  commiaaion.  That  company  suggested  that  it  was  subject 
to  the  jurisdiction  of  the  interstate  commerce  commission  and  not 
of  the  public  service  commission.  The  commission  held  that  the 
public  service  commission  had  jurisdiction  over  the  company 
mentioned  and  that  the  orders  mentioned  should  be  complied  with ; 
that  it  was  difBcult  to  see  how  reports  could  bo  withheld  by  the 
company  because  the  interstate  commerce  commission  might  have 
some  jurisdiction;  and  that  a  demand  for  reports  of  a  company 
operating  within  this  state  was  in  no  just  sense  a  regulation  of 
commerce,  lie  Reports  by  Interstate  Carriers,  1  P.  S,  C  R.,  lat 
Dist.  N.  Y.  335,  A  more  complete  statement  of  the  reasons  for 
the  opinion  that  a  railroad  company  whose  lines  lie  partly  within 
the  first  district  and  partly  in  another  state  is  subject  to  the  juris- 
diction in  the  respects  above  mentioned,  is  set  forth  in  Re  Reports 
by  Interstate  Carriers,  supra. 

It  will  be  seen  from  the  letter  of  the  railroad  company's  at- 
torney that  the  company's  operating  officials  regard  the  locomotive 
inspections  required  by  the  Railroad  Law  of  Xew  York  and  by 
the  orders  of  the  commission  as  in  no  wis©  conflicting  with  l^he 
requirements  of  the  interstate  commerce  commission.  The  only 
desire  of  the  commission  in  this  matter  is  that  the  safeguards 
for  the  lives  of  railroad  passengers  and  employees  and  for  property, 
which  have  been  provided  by  the  Railroad  Law  and  the  order  of 
the  commiaaion  pursuant  thereto,  should  be  fully  observed. 

The  commission  is  therefore  of  the  opinion  that  the  Centra! 
Railroad  Company  of  New  Jersey  is  amenable  to  the  orders  in 
question.  Let  a  copy  of  this  opinion  be  communicated  to  the 
company. 


yCootjIc 
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In  the  Matter  of  the  Petition  of  the  Mii>-Crosstowr  Railway 
CoMPASY,  Inc.,  for  authorization  to  issue  and  deliver  to  the 
Iiondholdera  Committoe  of  the  Twenty-eighth  and  Twenty- 
ninth  Streets  Crosstown  Railroad  Company  certain  stocks  and 
bonds. 

Case  No.  1507. 

(Public  Service  CommisBion,  Firat  District,  November,  1912.) 

KeorganiiatioQ  of  coirporations  —  joinder  of  i.ppUcatlon  for  reorKaniiafion  with 
application  for  acquisition  of  the  proposed  securitiee  by  another  corpoia- 
tion  —  iiiuance  of  stock  and  bonds  —  patty  to  apply  for  appToral  — 
expreasioD  of  commission's  viewi  in  advance  of  a  determination  —  lav 
governing  —  amendment  of  law  intermediate  incorporation  of  new  com- 
pany «Dd  filing  of  petition  with  the  cotnmiisios  —  reoisaaiiation  and  capi- 
taliiation  subject  to  supervision  and  control  of  commission  —  elements  to 
be  considered  in  determining  capitalization  by  new  corporation — issuance 
of  proposed  capitalization  not  justified. 

Valuation  —  fail  actutl  value  —  title  to  property  involred  —  original  cost  of 
constmctioD  —  coat  of  duplication  new. 

Pnblic  Service  Law,  §  55-a  includes  present  condition  —  depreciation  allowance 
—  consents  of  property  holders. 

Intangible  assets  —  credit  not  working  capital  —  intereat  and  taxes  during 
construction  period. 

KeUtion  of  earnings  to  amount  of  bonds  —  banking  practice  —  sufficiency  of 
earnings  to  pay  Interest  and  dividends. 

Dummy  corporations  not  favored  in  matters  of  reorgauiiation  —  capitalisa- 
tion allowable  on  purchase  of  street  railroad  property. 

An  application  for  permission  to  a  street  railroad  corporation,  which 
had  no  authority  to  isaue  capitalization,  to  acquire  the  stoi^k  and  bonds 
of  another  corporatLon  about  to  be  organized  under  the  reorganization 
statutes,  should  be  made  by  the  aeqiiiring  company  itHelC  and  will  be 
considered  in  view  of  the  facts  which  appertain  to  such  a  question.  An 
application  of  a  bondholders'  reorganization  committee  for  the  approval 
of  a.  plan  of  reorganization  of  a  street  railroad  corporation  and  ttie  issue 
of  securities  thereunder  should  not  include  the  matter  of  the  acquisi- 
tion  of  such  securities  by  another  corporation. 

Upon  a  reorganization  of  a  street  railroad  corporation,  the  issuance 
of  capitalization  should  be  Anally  determined  by  the  company  intending 
to  issue  the  securities  or  its  representatives,  but,  upon  application  of  a 
bondholders'  committee  in  anticipation  of  the  reorganization,  the  com- 
mission will   render  an  opinion  without  issuing  an  order,  after  hearing 
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tlie  evidiftce,  indicating  along  what  lines  and  in  what  amouota  tlie  new 
corporation  would  be  authorized  to  issue  capitalization. 

Where  a  corporation  was  reorganised  pursuant  to  S.  C.  L.,  |t  B  and  10, 
prior  to  tbe  amendment  of  the  P.  S.  C.  L.  by  the  addition  of  |  5B.a, 
placing  such  reorgnni nation  under  the  supervision  and  control  of  the 
eomniiaaion,  an  application  by  the  new  corporation  for  authority  to  iHaue 
capital iiat ion  to  carry  out  such  reorganization  filed  after  tlie  taking 
effect  of  the  amendment  is  governed  by  the  law  as  amended. 

The  factors  which  must  be  considered  in  the  case  of  a  reorganiuition 
under  the  P.  S.  C.  L.,  |  56-a  are:  (1)  Fair  value  of  the  property 
involved;  (2)  original  cost  of  construction;  (3)  duplication  cost; 
(4)  present  condition;  (fi)  earning  power  at  reasonable  ratea;  (6)  addi- 
tional sum  actually  paid  in  cash,  and  {7)  all  other  relevant  matters. 

The  applicant  was  organized  under  the  S.  G.  L.,  {f  D  and  10,  to  take 
over  the  property  and  franchises  of  T.  A  T.  3.  C.  R.  R.  Co.  and  applied 
for  authority  to  issue  ^00,000  capital  stocii,  $200,000  flret  mortgage 
Sfty-year  five  (5)  per  cent  bonds,  and  CSOO.OOO  fifty-year  non-cumulative 
adjustment  income  five  (S)  per  cent  bonds  to  be  delivered  to  a  bond- 
holders' committee  of  the  T.  t  T,  8.  C.  R.  R.  Co.  in  exchange  for  the 
property  of  the  company  which  had  been  purchased  by  the  committee. 
The  commission  flnds  that,  upon  the  basis  of  cost  to  reproduce  the 
physical  property  in  a  new  condition  less  depreciation  and  plus  prelim- 
inary and  development  expenses,  cost  of  property  owners'  consents,  fran- 
chises and  permits,  interest  and  taxes  during  construction,  organization 
expense  of  new  company,  current  assets,  etc.,  the  fair  and  reasonable 
value  of  the  [woperty  does  not  exceed  $165,000  tor  property  owned  and 
operated  and  $180,000  if  property  owned  but  not  operated  were  included) 
that  the  earning  power  of  the  property  st  reasonable  rates  is  not  aulB- 
cient  to  enable  the  new  corporation  to  pay  all  operating  charges  if  the 
system  were  operated  as  a  separate  unit;  that  the  power  of  the  property 
to  earn  a  profit,  if  operated  in  connection  with  a  larger  system,  is 
uncertain;  that  the  bonds  alone  would  exceed  the  fair  value  of  the  prop- 
erty viewed  from  nny  standpoint;  and  tliat  there  is  no  evidence  to  justify 
the  issuance  of  $500,000  bonds  and  $500,000  stock.  Held,  that  the  appli- 
cation should  be  denied. 

In  determining  the  fair  value  of  the  property  involved  upon  a  reorgani- 
zation it  is  essential  first  to  determine  what  property  the  new  company 
will  take  over,  and.  while  the  commission  will  not  finally  decide  tbe 
question  of  disputed  ownership,  the  claims  and  facts  of  record  will  be 
examined  and  passed  upon. 

Upon  the  evidence  the  commiasion  finds  that  there  is  reasons'.  1e  cer- 
tainty that  enumerated  tracks  would  he  owned  in  their  entirety  by  the 
new  company,  that  there  is  no  substantial  evidence  to  support  the  appli- 
cant's claim  to  other  lines,  that  the  ownership  of  some  tracks  has  not 
been  satisfactorily  established,  and  that,  although  the  company  may  have 
title  to  certain  other  tracks,  it  woiilrl  have  no  beneficial  interest  in  them. 
Beld,  that  tbe  tracks  not  owned  or  in  ivliicb  the  company  would  have 
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no  b«neflciAl  interest  should  be  omitted  from  the  cost  U>  reproduce  new  or 
the  duplication  cost  of  property  prraented  as  the  basia  for  capitaliEstion. 

The  applicant  submitted  an  appraisal  of  the  cost  (to  reproduce  new)  of 
tb«  property  at  {403,870  tor  the  tangible  property  and  ^304,433  for  the 
intangible  property,  making  the  total  1710,303,  including  tracks  which 
the  company  was  not  using  or  to  which  its  title  was  doubtful  or  in 
which  it  had  no  beneficial  ownership,  as  compared  with  an  appraisal 
by  the  commission'a  engineers  at  $174,203,  including  $12,569  for  property 
owned  but  not  operated  and  including  allowances  for  engineering,  admin- 
iatration,  contingencies,  incidentals,  contractors'  proQts,  etc  Beld,  that 
tba  applicant's  appraisal  should  not  ba  adopted. 

The  estimate  submitted  by  applicant  of  the  value  of  intangible  prop- 
arty  at  $304,433  was  not  shown  to  be  based  on  experience  or  actual 
eipenditures  or  records  of  cost,  but  involved  the  aesuroption  of  the  greater 
coat  of  securing  its  rights  under  increased  statutory  restrictions  sine* 
the  time  wben  they  were  originally  acquired.  Held,  that  the  applicants 
in  a  proceeding  involving  the  isauance  of  securities  are  not  entitled  to 
eapitatiie  what  their  rights,  granted  a  long  time  previously,  are  worth 
aa  compared  with  rights  obtained  under  present  statutory  restrictions 
and  thereby  capitalize  the  development  of  public  control. 

The  term  "  duplication  coat "  used  in  P.  S.  C.  L.,  |  SS.a,  among  the 
factors  to  he  considered  in  determining  the  cap  i  tali  cat  ion  upon  a  reor- 
ganization, means  the  cost  of  duplicating  the  property  as  it  exists  at 
the  time  of  appraisal  and  not  as  it  might  be  if  it  were  new  throughout. 

An  appraisal  of  property  which  does  not  make  allowance  for  deprecia- 
tion, including  obsolescence  and  inadequacy,  is  inconclusive.  In  an 
appraisal  of  duplication  coat  of  property,  consents  and  certificates  which 
the  company  does  not  poesess  should  not  be  included.  In  an  appraisal 
of  duplication  cost  of  property,  items  for  engineering,  general  auperin- 
teudence  and  administration  should  not  be  included  both  under  the  valua- 
tion of  tangible  property  and  under  the  valuation  of  intangible  property. 
Am  the  new  corporation  wilt  not  take  over  the  corporate  organization 
of  the  old  corporation  but  will  have  its  own  organization  expenses,  the 
eatimated  expenses  connected  with  the  estabi  I  aliment  of  the  old  corpora- 
tion should  be  omitted  from  f.a  appraisal  of  the  intangible  property  to 
be  taken  over  on  the  reorganization,  or  the  expenses  connected  with  the 
establishment  of  the  new  corporation  should  be  considered  as  an  offset. 

Uncertainty  must  arise  from  an  attempt  to  base  capitaliration  upon 
earninga.  particularly  earning  power  at  reasonable  rates,  becauFte,  in  deter- 
mining reasonable  rates,  the  fair  value  of  the  property  must  be  considered. 
and  fair  value  of  the  property  capitalizable  is  in  turn  to  be  based  upon 
reasonable  rates. 

An  olllcer  of  the  T.  A.  Ry.  Co.,  which  proposed  to  acquire  the  securities 
of  the  new  corporation,  was  extending  his  credit  to  the  receiver  of  the 
old  corporation  to  enable  the  operation  of  a  car  service.  Held,  that  this 
credit  cannot  be  considered  as  working  capital  to  be  included  in  an 
appraiaal  of  the  proper^  presented  as  the  basis  for  capitalization. 
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Bonds  aliould  not  b«  issued  in  excesa  of  the  amount  upon  wliicli  the 
property  will  regul&rly  and  with  reasonable  certaintf  earn  interest,  after 
paying  all  operating  charges,  including  reaerves  for  depreciation,  etc., 
and  amortiiatioa ;  and  it  is  a  banking  practice  to  require  that  interest 
paymenta  shall  not  exceed  one-half  or  two- thirds  of  the  net  earnings  after 
paying  the  net  charges. 

Upon  a  reorganisation,  the  amount  ol  the  liabilities  of  the  old  corpora- 
tion which  must  be  met  by  the  reorganization  corporation  should  be 
deducted  from  the  aaaete  to  be  acquired  before  determining  the  amount 
of  capitalization  to  be  authorized.  The  old  company  liad  no  working 
capital.  Beld.  that,  as  the  new  company  would  have  no  assets  to  rep- 
resent an  allowance  for  working  capital,  it  should  not  be  included  in  the 
valuation  of  the  property  to  be  acquired. 

Where  capitalization  is  proposed  to  be  issued  on  the  reorganization  of 
a  street  railroad  corporation  and  the  bonds  alone  would  exceed  tlie  fair 
value  of  the  property,  such  capitalization  should  not  be  authorised. 

The  applicant,  a,  new  corporation  formed  to  reorganize  an  existing 
corporation  to  take  over  its  assets,  asked  for  the  authorization  of  an 
issue  of  seeurities  to  carry  out  such  reorganiiation ;  it  was,  however, 
the  expressed  intention  of  the  applicant  to  transfer  the  property  of  the 
T.  A.  Ry.  Co.,  a  street  railroad  corporation,  by  the  latter's  purchase  of 
the  applicant's  stock  and  bonds  of  the  par  value  of  $1,000,000  for  about 
«4I2,000  and  the  assumption  of  about  $194,000  liabilities.  Held,  that 
dummy  corporations  are  not  viewed  witb  favor  by  the  commission,  for 
their  existence  is  usually  detrimental  to  the  public  welfare,  and  that 
the  T.  A.  Ry.  Co.  should  purchase  the  property  outrif^bt. 

The  determination  by  tlie  commission  of  the  amount  of  capitalization 
issuable  by  the  reorganization  corporation  does  not  involve  the  TeBKonable- 
ness  of  the  purchase  price  to  be  paid  by  the  T.  A,  Ry.  Co.  upon  a  trans- 
fer to  it  of  the  property  of  the  old  corporation,  and  the  matter  of  the 
capitalization  by  tlie  T.  A.  Ry.  Co.  of  such  property  la  not  determined 
in  this  proceeding. 

The  Mid-Cros8town  Railway  Company,  Incorporated,  was  in- 
corporated by  a  certificate  filed  on  February  14,  1912,  pursuant 
to  sections  9  and  10  of  the  Stock  Corporation  Law,  aa  a  reorgani- 
zation of  tin?  TwGWty-eighth  and  Twenty-ninth  Streets  Crosstown 
JEailroad  Company, 

On  May  17,  1912,  a  petition  dated  and  verified  May  10,  1912, 
was  filed  with  the  commission  by  the  Mid-Crosstown  Railway 
Company,  Incorporated,  asking  that,  in  contemplation  of  the  re- 
organization of  the  Twenty-eighth  and  Twenty-ninth  Streets 
Crosstown  Railroad  Company  and  the  purchase  by  the  Third 
Avenue  Railway  Company  of  the  securities  of  the  reorganized 
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corporation  and  of  the  applicant,  the  applicant  be  authorized  to 
issue  5,000  shares  of  common  capital  stock  of  the  par  value  of 
$100  each,  $200,000  par  value  of  first  mortgage  five  per  cent 
bonds,  and  $300,000  par  value  of  adjustment  income  mortgage 
five  per  cent  bonds,  or,  in  lieu  of  these  bonds,  $500,000  par  value 
of  first  mortgage  five  per  cent  bonds,  which  were  to  be  delivered 
to  a  bondholders'  reorganization  committee  of  the  Twenty-eighth 
and  Twenty-ninth  Streets  Crosetown  Railway  Company  for  the 
property  and  franchises  of  the  latter  corporation  which  had  been 
acquired  by  or  for  the  committee  upon  a  foreclosure  sale.  On  the 
bearing,  counsel  for  the  applicant  withdrew  the  alternate  request 
for  the  issuance  of  $500,000  bonds,  but  prosecuted  the  part  of  the 
application  for  the  issuance  of  the  stock  and  the  two  classes  of 
bonds. 

Between  the  date  of  the  filing  of  the  applicant's  certificate  of 
incorporation  and  the  date  of  the  filing  of  the  petition  with  the 
commission,  the  Public  Service  Commissions  Law  was  amended 
by  the  addition  of  §  55-a,  which  went  into  effect  April  12,  1912, 
placing  roorganizations  of  such  corporations  subject  to  the  super- 
vision and  control  of  the  proper  commission. 

The  order  entered  on  November  1,  1912,  in  pursuance  of  the 
opinion,  denied  the  application  for  authority  to  issue  stock  and 
bonds  in  the  amounts  above  specified. 

The  further  facts  appear  in  the  opinion  adopted. 

Harry  M.  Chamberlain,  for  the  commission. 

Abraham  S,  Gilbert,  for  the  Mid-Crosstown  Railway  Company, 
Incorporated. 

Mai.tbib,  Commissioner. —  The  Mid-Croflfltown  Railway  Com- 
pany, Incorporated,  is  a  street  railroad  corporation  formed  by 
reorganization  certificate  filed  on  February  14,  1912,  in  the  office 
of  the  secretary  of  state  of  the  state  of  New  York,  pursuant  to 
sections  9  and  10  of  the  Stock  Corporation  Law,  for  the  purpose 
of  taking  over  the  property  and  franchises  of  the  Twenty-eighth 
and  Twenty-ninth  Streets  Crosstown  Railroad  Company. 
Uett.  Rep.  Vol.  IL— 3 
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The  Twenty-eighth  and  Twentj-niuth  Streets  Crosstown  Rail- 
road Companv  waa  incorporated  in  189C  and  acquired  the  prop- 
erty and  franchises  of  the  Twouty-eighth  and  Twenty-ninth 
Streets  Railroad  Company  which  had  been  sold  on  foreclosure. 
On  or  about  December  1,  1S9(J,  the  Twenty-eighth  and  Twenty- 
ninth  Streets  Crosstown  Railroad  Company  made  and  issued  its 
first  mortgage  five  per  cent  gold  bonds  in  the  amount  of  $1,500,- 
000,  and  for  the  purpose  of  securing  the  payment  of  the  prin- 
cipal and  interest  of  said  bonds,  maturing  in  100  years,  made  and 
executed  a  mortgage  or  deed  of  tnist  to  the  Central  Trust  Com- 
pany of  New  York,  aa  trustt'C,  covering  all  its  property  and  fran- 
chises of  every  nature  and  description  whether  then  owned  or 
afterward  to  be  acquired,  all  its  equipment  and  personalty,  all  its 
lands,  building  and  real  estate  in  the  city  of  New  York  and  else- 
where, and  all  its  railroads,  railroad  properties  and  franchises  to 
operate  railroads  described  in  the  municipal  consent  granted  to 
its  predecessor  by  the  city  of  New  York.  The  company  also 
issued  $1,500,000  of  stock,  making  a  total  capitalization  of 
$3,000,000. 

About  the  time  the  Twenty-eighth  and  Twenty-ninth  Streets 
Crosstown  Railroad  Company  was  organized,  an  agreement  for 
the  operation  of  the  road  was  entered  into  with  the  Metropolitan 
Street  Railway  Company.  The  road  was  operated  by  the  Metro- 
politan Company,  its  lessees  and  receivers  as  a  part  of  the  Metro- 
politan system  until  October  1,  1908,  at  which  time  the  operat- 
ing agreement  was  abrogated.  The  company  failed  and  neglected 
to  pay  the  interest  due  on  the  coupons  of  said  date,  and  thereaf- 
ter, in  an  action  brought  by  the  Central  Trust  Company  of  New 
York,  as  trustee,  against  the  said  Crosstown  Company,  to  fore- 
close the  mortgage  aforesaid,  Mr.  Joseph  B,  Mayer  was  appointed 
receiver  of  the  property  of  the  Crosstown  Company  by  an  order 
of  the  Supreme  Court  of  the  state  of  New  York,  to  hold  the  said 
mortgaged  property  and  operate  the  railroads  of  the  Crosstown 
Company  until  the  further  order  and  determination  of  the 
Supreme  Court. 
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On  July  22,  1908,  in  anticipation  of  the  default  in  the  pay- 
ment of  interest  above  mentioned,  Mr.  John  W.  Hamer  and  others 
were  constituted  a  committee  for  the  bondholders  of  the  said 
Crosstown  Company  under  an  agreement  with  each  bondholder 
who  deposited  his  bonds  thereunder,  and  a  large  proportion  of  the 
outstanding  bonds  ($1,279,000  out  of  $1,500,000)  were  deposited 
with  this  committee. 

PaioK  Application. 

On  or  about  Febniary  9,  1911,  this  committee  entered  into  an 
agreement  with  the  Third  Avenue  Railway  Company,  under 
which  agreement  the  Third  Avenue  Railway  Company  promised 
to  pay  to  said  committee  for  the  bonds  so  deposited  thirty  per 
cent  of  their  par  value  and  also  guaranteed  to  reimburse  the  com- 
mittee for  certain  sums  which  had  been  advanced  or  expended 
for  the  reorganization  and  readjustment  of  the  Crosstown  Com- 
pany, including  moneys  advanced  by  the  committee  to  the  receiver 
for  the  operation  of  the  road,  compensation  of  the  committee  for 
their  services  and  a  proportion  of  certain  other  sums  if  collected, 
the  right  to  recover  such  sums  being  in  litigation,  and  also  cer- 
tain other  Slims  for  purposes  specified  in  said  contract.  The  com- 
mittee of  bondholders  agreed  among  other  things  that  the  Twenty- 
eighth  and  Twenty-ninth  Streets  Crosstown  Railroad  Company 
should  be  reorganized  and  should  issue  its  new  stocks  and  bonds, 
which  stocks  and  bonds  would  be  taken  over  by  the  Third  Avenue 
Railway  Company. 

Under  date  of  June  7,  1911,  nearly  three  years  after  the  forma- 
tion of  the  committee  of  bondholders,  and  four  months  after  the 
date  of  the  above  agreement,  an  application  was  made  by  said 
committee  to  this  commission  for  the  approval  of  the  said  agree- 
ment with  the  Third  Avenue  Railway  Company  and  for  the  au- 
thorization by  the  commission  of  the  reorganization  of  said 
Twenty-eighth  and  Twcntv-ninth  Streets  Crosstown  Railroad 
Company,  as  provided  in  said  contract,  and  for  the  authorization 
by  the  commission  of  the  issuance  by  such  new  company  of  its 
capita]  stock  and  bonds  in  the  amounts  and  for  the  purposes  speci- 
fied in  said  contract 
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This  matter  (Case  No.  1357)  waa  brought  on  promptly  for 
hearing  before  the  commission,  but  was  not  prosecuted  vigorously 
by  the  applicants,  and  was  adjourned  from  time  to  time  at  their 
request.  On  the  hearing  it  waa  pointed  out  to  the  petitioners  by 
the  presiding  commissioner  that  although  the  matters  involved  in 
the  petition  had  a  certain  relation  to  each  other,  yet  in  a  sense 
they  were  somewhat  disconnected ;  that  the  purchase  of  stock  or 
bonds  by  the  Third  Avenue  Railway  Company,  a  new  corporation 
which  had  not  yet  received  authority  to  issue  any  stock  or  bonds 
from  this  commission,  waa  a  matter  which  would  need  to  be  taken 
up  on  application  of  the  Third  Avenue  Railway  Company,  that 
being  the  company  that  would  purchase  securities;  and  that  when 
such  application  should  be  made,  it  would  need  to  he  considered 
in  view  of  the  facts  that  appertain  to  such  a  question.  It  was 
pointed  out  also  that  the  issuance  of  stocks  and  bonds  by  a  new 
company,  which  would  acquire  at  foreclosure  sale  the  property  of 
the  Twenty-eighth  and  Twenty-ninth  Street*  Crosstown  Railroad 
Company,  would  naturally  be  determined  finally  and  lastly  by 
an  application  by  the  company  which  intended  to  issue  the  securi- 
ties or  by  a  reorganization  committee  representing  the  new  com- 
pany before  it  was  organized,  and  that  therefore,  technically 
speaking,  it  would  be  impossible  for  the  commission  to  issue  or- 
ders on  the  application  as  it  then  stood.  However,  the  petitioners 
were  informed  that  if  they  desired  merely  to  ascertain  along  what 
lines  and  in  what  amounts  the  commission  would  permit  a  new 
company  to  issue  securities,  an  opinion  might  be  issued  without 
any  order  after  hearing  the  evidence,  and  that  if  the  petitioners 
desired  to  pursue  that  course,  they  might  present  such  facts  as 
they  desired. 

After  considerable  delay  and  after  the  case  had  been  adjourned 
from  time  to  time,  the  petitioners  introduced  as  witnesses  Mr. 
Frederick  W,  Whitridge  and  Sir.  Henry  Floy,  the  testimony  of 
Mr.  Henry  Floy  having  reference  to  the  cofit  to  reproduce  new  the 
physical  property  of  the  Twenty-eighth  and  Twenty-ninth  Streets 
Crosstown  Railroad  Company,  and  the  testimony  of  Mr.  Whit- 
ridge having  reference  among  other  things  to  the  earning  power 
of  the  road  and  the  cost  of  operation. 
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On  January  30,  1913,  counsel  for  the  petitioners  stated  to  the 
commission  that  as  it  was  apparent  that  the  matter  of  the  pro- 
posed agreement  wiUi  the  Third  Avenue  Railway  Company  could 
not  be  decided  in  the  proceeding  then  pcftding,  and  that  as  there 
was  about  to  be  organized  a  new  company  to  be  known  as  the  Mid- 
Crosstown  Railway  Company,  Incorporated,  to  take  over  the  prop- 
erly and  franchises  of  the  Twenty-eighth  and  Twenty-ninth 
Streets  Crosstown  Railroad  CMnpany,  they  had  decided  to  with- 
draw the  application.  Thereupon,  Case  No.  1357  waa  closed, 
and  the  proceeding  dismiaaed. 

Natube  op  Phbsbht  Applicatiohs. 

After  the  organization  of  the  Mid-Cro^town  Railway  Com- 
pany, Incorporated  (Febniary  14,  1912),  some  time  elapsed  be- 
fore further  application  was  made  to  the  commission  in  the  mat- 
ter of  a  proposed  issue  of  stock  and  bonds  by  the  new  company. 
The  petition  by  the  new  company  was  dated  and  verified  May  10, 
1912.  It  waa  not  entirely  clear  just  what  securities  the  new 
company  desired  to  issue,  but  finally  on  the  hearing  counsel  for 
the  company  stated  that  it  desired  authority  to  issue  $500,000  of 
capital  stock,  $200,000  of  first  mortgage  fifty-year  five  per  cent 
gold  bonds  and  $300,000  of  fifty-year  five  per  cent  non-cumula- 
tive adjustment  income  bonds,  such  stock  and  bonds  to  be  deliv- 
ered to  the  bondholders'  committee  of  the  old  Twenty-eighth  and 
Twenty-nintii  Streets  Crosstown  Railroad  Company,  the  road 
having  been  bid  in  by  said  committee  on  foreclosure  sale,  and  hav- 
ing been  conveyed  to  them  by  the  referee  who  conducted  the  sale. 
Counsel  for  the  company  stated  also  that  the  new  stock  and  bonds 
would  be  sold  for  cash  to  the  Third  Avenue  Railway  Company. 

An  application  has  been  made  by  the  Third  Avenue  Railway 
Company  for  authority  to  purchase  and  acquire  such  stock  and 
bonds  (Case  Na  1521).  The  petition  in  that  case  was  verified 
June  18,  1912,  and  hcarinpis  upon  that  application  were  im- 
mediately institiiled.  However,  in  view  of  the  fact  that  the  result 
of  the  hearings  in  that  case  would  bo  dependent  upon  the  result  of 
the  bearings  had  in  the  matter  of  the  application  of  the  Mid-Cross- 
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town  Company  for  authority  to  issue  such  stock  and  bonds  (Case 
Ko.  1507),  the  hearings  in  Cnae  No.  1521  have  been  adjourned 
from  time  to  time  to  await  the  determination  of  Case  Ko.  1507. 
From  the  petition  in  CJaae  No.  1521,  it  appears  that  the  Third 
Avenue  Railway  Company  intends  to  temporarily  finance  the  pro- 
posed purchase  by  borrowing  the  necessary  money  upon  its  promis- 
sory note  or  notes  payable  not  more  tlian  one  year  from  the  date 
thereof.  It  appears  also  that  tlic  amount  to  be  paid  is  an  amount 
representing  thirty  per  cent  of  the  par  value  of  the  first  mortgage 
bonds  of  the  Crosstown  Company  as  provided  in  the  above  men- 
tioned contract  of  February  9,  1911,  and  also  other  sums  of  money 
to  be  paid  as  specified  in  said  contract.  It  appears  also  that  at 
the  time  the  petition  was  verified,  $1,373,000  par  value  of  the 
first  mortgage  bonds  of  the  Crosstown  Company  out  of  a  total 
issue  of  $1,500,000  had  been  deposited  with  the  bondholders'  com- 
mittee of  the  Crosstown  Company. 

Law  Applicable  to  This  Case. 
In  People  ex  rel.  Third  Avenue  Railway  Company  v.  Public 
Service  Commission  for  the  First  District,  20.3  N.  Y.  209,  de- 
cided November  21,  1911,  the  Court  of  Appeals  held  that  under 
section  55  of  the  Public  Service  Commissions  Law,  as  that  sci'tion 
then  stood,  a  corporation  growing  out  of  a  plan  of  reorganization 
might  issue  securities  up  to  the  amount  of  the  securities  issued  by 
the  old  corporation  and  any  new  money  that  might  bo  put  into  the 
enterprise.  However,  by  chapter  289  of  the  Laws  of  1912,  which 
became  a  law  April  12,  1912,  the  Public  Service  Commissions 
Law  was  amended  by  the  addition  of  a  new  section,  after  section 
55,  to  be  section  55-a,  as  follows: 

I  S5-a.  ReoTganlMtions.  1.  Kcorgunizations  of  railroad  corporations,  etreet 
laiiroad  corporations  and  common  carriers  pursuant  to  sections  nine  and  ten 
of  the  stock  corporation  taw  and  sitcli  other  lavs  as  may  be  enacted  from 
time  to  time  shall  t>e  subject  to  the  aupervision  and  control  of  the  proper 
commission  and  no  such  reorfcnnization  shall  be  had  without  the  authorization 

2.  Upon  all  such  reorganisations  the  amount  of  capitalization,  including 
therein  all  stocks  and  bonds  and  otlier  evidence  of  indebtedness,  shall  be 
Rucb  as  is  authorized  b;  the  commission  which,  in  making  its  determination, 
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shall  not  exceed  the  fair  value  of  tlie  property  invQlved,  taking  into  con- 
aideration  Its  original  cost  of  construction,  duplication  cost,  present  coodi- 
tioD,  earntDg  poner  at  reasonable  rates  and  all  other  relevant  matters  and 
any  additional  sum  or  sums  as  BhsM  be  actually  paid  in  cash,  provided,  how- 
ever, that  the  i-ommiBBion  may  make  due  allouunce  for  discount  of  bonds. 
Any  reoTganiiation  agreement  before  it  becomes  effective  shall  be  amended 
so  that  the  amount  of  capital  i sat iun  shall  conform  to  the  amount  authorized 


The  present  application  was  not  made  until  about  a  month  after 
the  amendment  mentioned  became  a  law,  and  is  certainly  governed 
by  thr  jiroi-isions  of  section  5~i-a.  Coiinsfl  for  the  petitioners  aug- 
pcsta  that  aa  the  new  company  was  organized  and  incorporated 
prior  to  the  enactment  of  the  amendment  mentioned,  the  com- 
pany has  a  right  to  isene  stocks  and  bonds  in  any  amount  it  may 
choose  within  the  limits  pointed  out  in  the  Third  Avenue  decision 
without  reference  to  the  fair  value  of  the  physical  property  of  the 
company ;  and  that  altlioiigh  the  company's  application  was  not 
made  until  after  the  law  was  amended,  nevertheless  the  amend- 
ment has  no  application  to  the  eituation.  It  should  be  noted  that 
the  company  had  ample  opportunity  to  reorganize  in  accordance 
with  the  law  as  interpreted  in  the  Third  Avenue  decision  and  to 
issue  securities  regardless  of  the  fair  value  of  the  property,  for 
the  amendment  did  not  become  a  law  until  April  12,  1912.  How- 
ever, counsel  for  the  applicants  has  not  pressed  this  claim,  for  he 
states  that  the  amount  of  capitalization  is  immaterial  to  them, 
except  so  far  as  it  affects  the  sale  of  the  property,  that  their 
primary  purpose  is  to  sell  the  property  to  the  Third  Avenue  Com- 
pany, and  that  the  commission's  approval  is  desired  wholly  apart 
from  any  legal  technicalities.  Consequently,  the  applicants  intro- 
duced evidence  as  to  the  cost  to  reproduce  the  physical  property 
in  a  new  condition  and  as  to  earnings  and  certain  other  relevant 
matters. 

Under  the  amendment  of  1912,  the  amount  of  capitalization 
upon  reorganization  may  "  not  exceed  the  fair  value  of  the  prop- 
erty involved."  It  is,  therefore,  essential  to  determine  first  what 
proi>erty  the  new  company  will  take  over.  In  the  appraisal  pre- 
sented hy  the  applicants,  there  was  included  a  large  amount  of 
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track  not  owned  by  the  company  at  all  and  certain  other  portions 
which  while  perhaps  technically  "  owned  "  are  not  used  by  the  com- 
pany and  for  physical  reasons  cannot  be  used  by  the  company  aa 
the  lines  are  now  constructed  and  for  the  uae  of  which  the  company 
receives  no  rental ;  and  in  one  case  even  if  there  were  a  physical 
connection  so  that  it  would  be  possible  for  this  company  to  use 
tbe  tracks,  it  could  not  use  them  without  making  arrangements 
with  another  company  for  such  use.  Although  the  commission 
cannot  finally  decide  the  question  of  disputed  ownership,  it  is 
necessary  to  examine  the  claims  of  the  company  and  the  facta  of 
record. 

The  company  claims  to  own  tracks  in  the  following  streets,  the 
lines  being  in  each  caae,  except  where  otherwise  stated,  single  track 
surface  construction: 

Twenty-eighth  street  from  Second  avenue  to  Eleventh  avenue. 

Twenty-ninth  street  from  Second  avenue  to  Eleventh  avenue. 

Eleventh  avenue  from  Twenty-ninth  street  to  Twenty-eighth 
street. 

Eleventh  avenue  from  Twenty-eighth  street  to  Twenty-fourth 
street,  double  tracks. 

West  Twenty-fourth  street  from  Eleventh  avenue  to  and  across 
Thirteenth  avenue  to  the  North  river,  double  tracks. 

East  Twenty-fourth  street  from  First  avenue  to  Avenue  A, 
double  tracks. 

East  Thirty-third  street  and  private  property  from  First  avenue 
to  tbe  Thirty-fourth  Street  ferry,  double  tracks. 

West  Thirty-fourth  street  from  Tenth  avenue  to  the  North 
river,  double  tracks,  partly  surface  and  partly  underground  electric 
construction. 

Twenty-eighth  street  from  First  avenue  to  Second  avenue. 

Twenty-ninth  street  from  First  avenue  to  Second  avenue. 

First  avenue  from  Twenty-eighth  street  to  Twenty-ninth  street. 

First  avenue  from  Twenty-ninth  street  to  Thirty-fourth  street, 
double  tracks. 

Of  these  lines  there  aeems  to  be  reasonable  cerlainly  that  the 
frsi  six  would  fee  owned  in  their  entirety  hy  the  new  company; 
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bvi  there  seems  to  be  no  subatantial  evidence  to  support  the  appli- 
cants' claim  to  the  other  lines. 

The  company  also  claimB  to  own  an  undivided  one-half  interest 
in  the  following  lines,  which  have  doiihle  tracks  and  underground 
electric  construction  in  each  case : 

Marginal  street  (in  place  o£  old  Thirteenth  avenue)  from 
Fourteenth  street  to  Twenty-second  street. 

West  Twenty-second  street  from  Marginal  street  to  Thirteenth 
avenua 

The  evidence  with  reference  to  this  claim  clearly  indicates  that 
although  the  company  may  have  title  to  these  tracks,  it  is  not  pos- 
sessed of  any  beneficial  interest  in  them.  The  evidence  shows  that 
the  original  tracks  in  Thirteenth  avenue,  between  Twenty-fourth 
and  Fourteenth  streets,  were  completed  about  1895  or  1896  by  the 
Twenty-eighth  and  Twenty-ninth  Streets  Railroad.  Company,  and 
that  the  Twenty-eighth  and  Twenty-ninth  Streets  Crosstown  Rail- 
road Company  in  ita  first  report  to  the  railroad  commission,  for 
the  year  ending  June  30,  1897,  listed  the  tracks  on  Thirteenth 
avenae  as  "  dead  track."  It  appears  from  the  evidence  that  sub- 
sequently the  tracks  were  operated  by  the  company  or  its  lessees, 
and  that  in  1001  when  the  city  was  about  to  commence  to  improve 
on  the  North  river  waterfront,  between  Fourteenth  and  Twenty- 
third  streets,  a  stipulation  was  entered  into  by  which  the  city  was 
permitted  to  remove  the  tracks  on  Thirteenth  avenue  on  condition 
that  it  should  replace  them  on  the  new  Marginal  street,  and  that 
the  company's  franchises  and  privileges  should  be  in  no  manner 
impaired  or  prejudiced  by  such  removal  and  subsequent  replace- 
ment. It  appears  also  that  prior  to  the  waterfront  improvement 
jnst  mentioned,  the  Bleecker  Street  and  Fulton  Ferry  Railroad 
Company  had  a  double  track  on  what  was  then  Eleventh  avenue 
between  Twenty-third  and  Fourteenth  streets,  and  that  subsequent 
to  the  construction  of  the  new  Marginal  street  only  two  tracks, 
and  these  of  underground  electric  construction,  were  laid  in 
Afargina)  street  and  West  Twentv-eecond  street  in  place  of  the 
four  tracks  removed  by  the  city.  The  evidence  shows  that  the 
cost  of  the  construction  of  the  tracks  on  Marginal  street  wa? 
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charged  by  the  Metropolitan  Street  Railway  Company  to  the 
Twenty-eighth  and  Twenty-ninth  Streets  Oroastown  Company  to 
the  amount  of  $56,940.81  up  to  April  30,  1907.  It  appears  also 
that  for  some  years  theae  tracks  have  been  used  exehisively  by  tho 
Metropolitan  Street  Railway  Company  or  its  successors,  and  that 
there  is  no  physical  connection  on  Thirteenth  avenue  between 
these  underground  electric  tracks  at  Twenty-second  street  and 
the  surface  tracks  of  this  company  at  Twenty-fourth  street,  leav- 
ing a  distance  of  about  two  blocks  uncoustnicted.  It  also  appears 
that  on  July  22,  1910,  an  agreement  was  entered  into  between  the 
Crosstown  Company,  its  receiver  and  the  Metropolitan  Street 
Railway  Company  and  its  receivers,  in  settlement  of  a  suit  which 
had  been  commenced  by  the  Crosstown  Company's  receiver  against 
the  Metropolitan  receivers.  The  following  points  were  established 
by  the  terms  of  this  agreement: 

1.  This  company's  undivided  one-half  ownership  of  the  tracks 
in  question  is  admitted  by  the  Metropolitan  Company,  but  the 
Eiceckcr  Street  Company  does  not  join  in  the  admission. 

2.  An  undivided  one-half  ownership  of  these  tracks  by  the 
Metropolitan  and  Bleccker  Street  Companies  is  admitted  by  this 
company. 

3.  Tho  right  of  the  Metropolitan  Company  to  the  use  of  the 
tracks  without  rental  is  admitted  by  this  company. 

4.  The  right  of  this  company  to  use  the  tracks  jointly  with  the 
Metropolitan  Company  is  admitted  by  the  Metropolitan,  but  only 
on  condition  that  before  such  use  begins  an  agreement  shall  be 
entered  into  between  the  parties,  fixing  the  terms  upon  which  this 
company  may  use  the  tracks,  and  in  case  of  dispute  the  matter 
is  to  be  determined  by  arbitration. 

5.  For  the  advantages  gained  by  the  Metropolitan  Company 
through  this  agreement,  its  receivers  paid  the  Crosstown  Com- 
pany's receiver  $10,000. 

/(  is  ohrious  thai  this  company's  oumersliip  of  a  one-half  interest 
in  the  tracks  has  not  heen  satisfactorily  established.  The  company 
does  not  use  the  tracks,  gets  no  rental  for  their  use,  and  has  entered 
into  a  contract  under  which  it  cannot  use  the  tracks  without  mak- 
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ing  terms  with  another  company  for  such  use.  Moreover,  if  it 
had  the  right  to  use  the  tracka,  it  could  not  do  eo  for  the  reason 
that  there  is  no  physical  coimection  between  these  tracks  and  those 
operated  by  the  company.  Furthermore,  the  Bleecker  Street  Com- 
pany, which  is  the  lessor  of  the  Metropolitan  Company,  now  the 
Hew  York  Railways  Company,  on  the  Marginal  street  and  West 
Twenty-second  street  has  not  joined  in  the  agreement,  and  if  the 
lease  of  the  Bleecker  Street  Company  to  the  ilctropolitan  Com- 
pany should  be  abrogated,  the  Bleecker  Street  Company  might 
repudiate  the  agreement  entirely.  Under  such  circumstances,  the 
proposition  that  the  applicant  company  acquired  any  interest  in 
the  tracks  in  question  is  negatived  by  the  very  contract  that  brings 
such  a  situation  into  existence. 

The  ownership  of  the  tracks  in  West  Thirty-fourth  street, 
partly  surface  and  partly  undergroimd  electric  constrnction,  be- 
tween Tenth  and  Twelfth  avenues,  is  cvon  more  in  doubt.  While 
there  is  some  evidence  that  this  company's  predecessor  elaimod 
to  have  commenced  the  construction  of  its  line  by  laying  these 
tracks  in  West  Thirty-fourth  street  about  twenty-five  years  ago, 
it  appears  from  the  reports  to  the  railroad  commission  that  fran- 
chises covering  tiiis  route  were  granted  to  the  Thirty-fourth  Street 
Railroad  Company  and  the  Thirty-fourth  Street  Ferry  and 
Eleventh  Avenue  Railroad  Company  prior  to  this  company's 
grant.  It  also  appears  from  the  reports  of  the  Thirty-fourth 
Street  Railroad  Company  and  the  Thirty-fourth  Street  Ferry 
and  Eleventh  Avenue  Railroad  Company,  its  lessee,  for  the  year 
1895,  and  from  the  report  of  the  Thirty-fourth  Street  Crosstown 
Railway  Company,  succeesor  of  the  two  companies  just  men- 
tioned, for  the  yeara  1896  and  1897  that  these  companies  claimed 
the  ownership  of  tracks  in  Thirty-fourth  street,  including  the 
tracks  between  Tenth  and  Twelfth  avenues,  while  the  reports 
of  the  Twenty-eighth  and  Twenty-ninth  Strepts  Railroad  Com- 
pany and  of  the  Twenty-eighth  and  Twentv-iiinth  Streets  Cross- 
town  Railroad  Company,  its  successor,  for  tlio  same  years  do  not 
include  any  claim  of  ownership  of  these  tracks.  It  also  appears 
from  the  evidence  that  permits  for  the  electrification  of  the  tracks 
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on  Thirty-fourth  street,  including  specifically  the  tracka  between 
Tenth  and  Twelfth  avenuea,  were  issued  by  the  borough  presi- 
dent in  1D03  to  the  Thirty-fourth  Street  Croastown  Railway 
Company,  with  specific  referMice  to  that  company's  ori^nal  fran- 
chise of  188-4,  and  to  an  order  of  the  board  of  railroad  commis- 
sioners dated  August  10,  1898,  authorizing  the  Thirty-fourth 
Street  Company  to  change  its  motive  power  to  underground  elec- 
tric current  upon  its  route,  including  this  street.  It  also  appears 
from  the  evidence  that  although  a  charge  of  $36,873.33  vas 
made  by  the  Metropolitan  Street  Railway  Company  against  the 
Twenty-eighth  and  Twenty-ninth  Streets  Crosstown  Railroad 
Company  for  the  change  of  motive  power  on  Thirty-fourth  street 
between  Tenth  avenue  and  the  North  rivor,  the  Twenty-eighth  and 
Twenty-ninth  Streets  Company  had  no  authority  from  the  board 
of  railroad  commissioners  to  change  its  motive  power  to  under- 
ground electric  current  on  any  portion  of  its  route  prior  to  Janu- 
ary 15,  1907,  three  or  four  years  after  permits  of  the  highway 
department  covering  West  Thirty-fourth  street  had  been  issued 
to  tlie  other  company.  Moreover,  while  there  is  some  slight  am- 
biguity in  the  language  of  two  orders  by  the  board  of  railroad 
conunissioners  issued  in  1907  and  dated  January  15th  and  Janu- 
ary 29th,  respectively,  the  Twenty-eighth  and  Twenty-ninth 
Streets  Crosstown  Railroad  Company's  applications,  upon  which 
t^eee  orders  were  based,  did  not  include  West  Thirty-fourth 
street  in  the  routes  described.  There  appears  to  bo,  aceonlingly, 
no  doubt  that  this  company  never  received  any  authorization  that 
could  be  construed  as  covering  the  tracks  on  West  Thirty-fourth 
street.  Moreover,  the  evidence  shows  that  these  tracks  arc  not 
used  by  this  company,  that  they  are  not  physically  connected 
with  the  other  portions  of  this  company's  line,  that  they  are 
used  in  part  at  least  by  another  company,  and  that  this  company 
receives  no  r«ital  therefor.  The  evi<loncc  is  clearly  aj:c»<n8t  this 
company's  ownership  of  these  tracks,  and  under  all  the  circum- 
stances its  claim  of  ownership  cannot  be  con.'iidercd  as  constitut- 
ing a  basis  for  the  issuance  of  securities. 

In   rt^ard   to  the  surface   tracks  on   Thirty-third   street   and 
private  property  between  Avenue  A  and  the  East  Thirty-fourth 
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Street  ferry,  the  evidence  shows  that  this  company's  franchise 
was  for  an  alternative  route  between  the  intersection  of  First 
avenue  and  Thirty-third  street  and  the  ferry.  The  company  was 
authorized  to  continue  up  First  avenue  to  Thirty-fourth  street, 
and  thence  through  Thirty-fourth  street  to  the  ferry,  or,  in  lieu 
thereof,  to  go  through  Thirty-thiril  street  and  private  property. 
The  evidence  shows  that  a  franchise  was  granted  to  the  Thirty- 
fourth  Street  Ferry  and  Eleventh  Avenue  Railroad  Company 
covering  the  route  on  Thirty-third  street  and  private  property 
about  one  year  prior  to  the  grant  of  this  company's  franchise, 
and  that  in  189.1,  18!>0  and  1897  the  reports  of  the  Thirty-fourth 
Street  Ferry  and  Eleventh  Avenue  Railroad  Company  and  its 
successor,  the  Thirty-fourth  Street  Crosstown  Railway  Company, 
clstmed  the  owners-hip  of  these  tracks,  while  for  the  same  years 
the  Twenty-eighth  and  Twenty-ninth  Streets  Railroad  Company 
and  its  successor  did  not  claim  them.  Moreover,  this  company's 
predecessor  back  in  1887  entered  into  a  track  agreement  with  the 
Central  Park,  North  and  East  River  Railroad  Company  for  the 
use  of  the  latter  company's  tracks  on  First  avenue  all  the  way 
from  Twenty-fourth  street  to  Thirty-fourth  street,  and  in  Janu- 
ary, 1897,  about  three  months  after  the  Twenty-eighth  and 
Twenty-ninth  Streets  line  was  put  into  operation,  the  company 
entered  into  an  agreement  with  the  Dry  Dock,  East  Broadway 
and  Battery  Railroad  Company  for  the  use  of  the  curves  turn- 
ing from  First  avenue  into  Thirty-fourth  street,  to  connect  with 
tracks  leading  to  the  ferry.  While  it  is  admitted  that  the  Twenty- 
eighth  and  Twenty-ninth  Streets  horse  cars  were  subsequently 
operated  for  a  number  of  years  through  Thirty-third  street  and 
private  property  by  the  Metropolitan  Company  the  evidence  shows 
that  the  company's  cars  are  no  longer  operateil  on  these  tracks. 
The  weight  of  evidence  appears  to  be  strongly  against  this  com- 
pany's ownership  of  them. 

In  r^ard  to  the  tracks  on  First  avenue  between  Twenty-eighth 
and  Thirty-fourth  streets,  it  is  shown  by  the  evidence  that  long 
prior  to  the  grant  of  this  company's  franchise  the  Central  Park, 
North  and  East  River  Railroad  Company,  the  Dry  Dock,  Eaat 
Broadway  and  Battery  Railroad  Company  and  the  Avenue  C 
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Railroad  Company,  or  their  predeceeaors,  had  received  l^islative 
franchises  for  double  tracks  at  this  point,  it  is  also  shown  that 
this  company's  predecessor,  as  far  back  as  1887,  when  it  was 
first  commencing  the  construction  of  its  route,  entered  into  an 
agreement  with  the  Central  Park,  North  and  East  River  Rail- 
road Company  for  the  right  to  use  the  latter'a  tracks  between 
Twenty-eighth  and  Thirty-fourth  streets. 

So  far  as  the  tracks  on  Twenty-eighth  and  Twenty-ninth  streets 
between  First  and  Second  avenues  are  concerned,  the  evidence 
shows  that  in  1892  this  company's  predecesaor  instituted  pro- 
ceedings in  court  to  compel  the  Twenty-third  Street  Railway 
Company,  owner  of  these  tracks,  to  permit  their  use  as  connect- 
ing portions  of  this  company's  line  under  what  was  then  section 
102  of  the  Railroad  Law,  commonly  known  as  the  one  thousand 
foot  provision,  and  that  by  decree  filed  May  19,  1896,  Justice 
Truax  awarded  to  this  company  the  right  to  use  the  tracks  of 
the  Twenty-third  Street  Railway  Company  and  iia  lessee  on  the 
portions  of  Twenty-eighth  and  Twenty-ninth  streets  referred  to, 
and  on  the  short  block  on  East  Twenty-third  street  between 
Avenue  A  and  the  ferry,  for  an  annual  rental  of  $98,836,  payable 
semi-annually  in  advance.  There  was  no  evidence  offered  to  show 
that  this  rental  was  ever  paid,  and  on  the  other  hand  there  was 
no  evidence  offered  showing  a  transfer  of  title  of  these  tracks 
from  the  Twenty-third  Street  Railway  Company  ta  this  company 
or  to  any  other.  The  applicant  conceded  that  the  tracks  had 
been  constructed  and  were  in  operation  prior  to  the  granting  of 
the  Twenty-eighth  and  Twenty-ninth  Streets  Railroad  franchise. 
The  only  proof  offered  in  support  of  this  company's  claim  to  the 
present  ownership  of  the  tracks  was  the  testimony  of  a  former 
engineer  of  the  Metropolitan  Street  Railway  system  to  the  effect 
that  he  had  rebuilt  these  tracks,  together  with  other  tracks  on 
Twenty-eighth  and  Twenty-ninth  streets,  in  the  year  1900,  but 
he  also  testified  that  he  had  no  knowledge  as  to  their  ownership 
before  or  after  reconstruction.  Moreover,  the  terms  under  which 
this  company's  predecessor  secured  the  right  to  use  the  tracks  on 
Twenty-eighth  and  Twenty-ninth  streets  between  First  and  Second 
avenues  are  so  onerous  as  to  be  prohibitive  and  to  render  the  ri^t 
entirely  valoeless. 
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Inasmuch  aa  the  company  lays  no  claim  to  the  ownership  of 
tracks  on  portions  of  its  original  route  not  included  in  the  above 
description,  it  is  unnecessary  to  take  up  the  question  of  its  rights 
with  reference  to  the  omitted  portions  of  its  route. 

To  Biunmarize:  There  seems  reasonable  certainty  that  the 
following  lines  are  owned  by  the  old  company  and  would  pass 
to  the  new,  all  of  which  are  now  being  operated : 

Twenty-eighth  street  from  Second  avenue  to  Eleventh  avenue. 

Twenty-ninth  street  from  Second  avenue  to  Eleventh  avenue. 

Eleventh  avenue  from  Twenty-ninth  street  to  Twenty-raghth 
street. 

Eleventh  avenue  from  Twenty-eighth  street  to  Twenty-fourth 
street,  double  tracks. 

West  Twenty-fourth  street  from  Eleventh  avenue  to  and  across 
Thirteenth  avenue  to  the  North  river,  double  tracks. 

One  other  is  probably  owned,  but  it  is  not  now  being  operated. 
It  is  the  line  on  East  Twenty-fourth  street  from  First  avenue  to 
Avenue  A,  double  tracks. 

These  are  tJie  only  lines  to  which  the  company  seems  to  have  a 
clear  title;  But  even  if  its  claim  to  an  undivided  one-half  in- 
terest in  the  tracks  on  the  Marginal  street  from  Fourteenth  street 
to  Twenty-second  street  and  on  West  Twenty-second  street  to 
Thirteenth  avenue  were  established,  it  would  have  ouly  a  nominal 
value,  for  the  company  will  get  no  rental  and  cannot  even  use 
the  tracks  without  making  terms  with  another  company.  In  the 
discussion  of  cost-to-reproduce-new  and  duplication  cost,  these 
tracks,  in  which  there  is  certainly  no  beoeficia!  interest,  will  be 
omitted. 

The  company  has  no  car  bam,  power  house  or  real  estate  of  any 
sort.  The  only  physical  property  it  owns,  other  than  the  tracks 
already  mentioned,  is  unimportant  but  is  included  in  the  ap- 
praisals by  both  engineers. 

Origimal  Cost. 

The  first  factor  mentioned  in  the  amendment  of  1912  to  be 
considered  in  determining  the  fair  value,  of  the  property  is 
"  original  cost  of  construction."     No  cost  records  were  produced, 
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and  the  evidence  throws  little  light  upon  the  subject.  The 
Twenty-eighth  and  Twenty-ninth  Streets  Crosstown  Railroad 
Company  originally  had  capital  stock  of  $500,000  and  bonds  of 
$500,000,  hut  there  is  nothing  to  indicate  what  cash  investment 
was  represented  by  these  aecurities.  When  the  road  was  sold 
under  judgment  of  foreclosure  in  1896,  it  was  bid  in  by  one 
Tmsiow  for  $25,000,  which  consideration  is  mentioned  in  the 
deed  transferring  the  property.  The  Twenty-eighth  and  Twenty- 
ninth  Streets  Croastown  Company  then  purchased  the  property, 
and  the  minutes  of  the  board  of  directors  state  that  the  considera- 
tion was  $8,000  cash  for  incorporation  expenses,  $1,492,000  in 
capital  stock,  and  $1,500,000  in  first  mortgage  five  per  cent  gold 
bonds. 

Cost  to  REpnonucE  Naw. 
The  second  factor  mentioned  in  the  law  is  "  duplication  cost." 
The  evidence  introduced  by  the  applicants  along  this  line  was 
the  same  as  that  originally  submitted  in  Case  1357,  the  prior 
application.  The  estimate  of  Witness  Floy  on  the  basis  of  cost 
to  reproduce  new  as  of  October  1,  1911,  was  as  follows: 

Tangible  Properly; 
Coat  of  reproduotion  nev  of  physical  property  now  in  existence 
without  allowance  for  property  that  has  disappeared  through 

depreciation   or   abandonment {405,870 

Intangible  Properly: 
Expenaea    preliminary   to   beginning   conBtruction,    intereat   and 

taxes  during  construction,  bankers'  coromiMion,  etc 304.433 


Total *710,303 


This  estimate  includes  all  of  the  tracks  claimed  by  the  com- 
pany. It  covers  tracks  which  are  not  used  by  the  company,  which 
cannot  be  used  effectively  by  the  company  for  physical  reaacms, 
and  for  the  use  of  which  the  company  receives  no  rental ;  also 
tracks  that  the  company  cannot  use  without  making  arrange- 
ments wiUi  another  company  for  such  use.  All  are  appraised 
upon  the  same  basis,  regardless  of  the  character  of  the  title,  the 
soundness  of  the  claiin  to  ownership  or  the  beneficial  character 
of  the  ownership.     Mr.  Floy  testified  that  his  estimate  did  not 
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take  into  acoount  the  original  cost  of  conatniction,  nor  the  present 
condition  of  the  property,  nor  the  earning  power  at  reasonable 
rates,  and  that  he  made  no  allowance  for  depreciation,  although 
he  admitted  that  "  in  determining  present  value  you  must  con- 
sider accruing  depreciation." 

The  estimate  for  tangible  property  conlaina  generous  allowances 
for  contractor's  profit,  engineering,  incidentals,  etc.  Deducting 
tbeee  items,  the  estimated  net  cost  of  the  physical  property  would 
be  only  $320,901  out  of  a  total  of  $710,303  —  less  than  fifty  per 
cent.  An  estimate  of  over  fifty  per  cent  of  the  entire  valuation 
for  overhead  charges  and  intangible  items  is  most  unusual  to  say 
the  least. 

An  appraisal  was  also  mode  by  Mr.  Wilder,  an  electrical  engi- 
neer for  the  COTnmission.  Upon  the  basis  of  ownership  as  estab- 
I'.sbed  by  the  preceding  facts,  his  estimate  of  the  coet-to-reproduce- 
new  was: 

Property   owned  and  operated II61.724 

Propert;  owned  but  not  operated  by  this  company 12,6Gi» 

Total $174,293 


These  estimates  are  generous  and  contain  liberal  allowances  for 
such  items  as  engineering,  administration,  contingencies,  inci- 
dentals, contractors'  profits,  etc.  Comparison  with  Mr.  Floy's 
estimate  shows  that  ilr.  Wilder  has  been  slightly  more  liberal  in 
his  unit  prices,  but  that  Mr.  Floy  has  included  tracks  which  the 
company  does  not  own, 

Depreciatioh  ANn  Present  CoNDiTioif. 
The  amendment  of  1912  mentions  "present  condition"  as  a 
factor  to  be  considered  in  determining  fair  value,  and  of  course 
"  duplication  cost  "  means  the  cost  of  duplicating  the  property  as 
it  exists  at  the  time  of  appraisal  and  not  as  it  might  be  if  it 
were  new  throughout.  It  is  a  fact  of  common  knowledge  that 
railroad  property  wears  out  and  that  it  depreciates  for  various 
reasons,  obsolescence  and  inadequacy  being  important  factors. 
Deft.  Hep,  Vol.  II.— 4 


z.dnyCOOtjIC 


50  State  DErAnTiiE.VT  Reports. 

Public  Service  Commiiuion,  Fiiat  DiiilricL 

This  phase  of  the  subject  has  Ikcu  so  thoroiiglily  discussed  in 
opinions  in  other  casee  that  it  need  not  be  ooiisidered  here. 

Mr.  Floy  testified  that  he  did  not  take  into  account  the  present 
condition  of  ihe  property  and  made  no  allowance  for  depreciation. 
Hia  appraisal  would  be  the  same  whether  the  property  was  in  fine 
condition  or  just  ready  for  the  scrap  heap.  Obviously,  such  an 
appraisal  is  far  from  conclusive. 

Mr.  Wilder  upon  the  other  hand  computed  the  expired  life'  of 
the  various  parts  of  the  road,  their  probable  age,  their  scrap 
value,  their  wearing  value  and  the  accrued  depreciation  up  to 
July  1,  1932  —  the  date  of  his  appraisal.  In  his  opinion  the 
cost  to  reproduce  the  property  new  less  depreciation  was: 

Property  owned   and   oper«ted 9123,  610 

Property  owned  but  not  operated  by  this  company 0,  .iSo 

Total $133.  lai 

Intangible  Property. 
The  intangible  property  transferred,  from  the  old  company  lo 
the  new  consists  of  franchises,  consents,  documents  and  record... 
llr.  Floy's  estimates  for  "intangible  property"  were: 

Legal,  administration  and  tet^linical  expenses  prior  to  and  in  con- 
nection witli  int;orporBtion  and  organ i ration,  incinding  technical 
expenscB   for   preliminary   work,  eurveyii,  expert  estimates,  etc., 

minimum    allowance    {estimated) «jO,  000 

Legal  and  administration  expenses  in  procuring  consents  and  cer- 
tilicetE'S  of  public  service  commission  and  other  public  bodies, 
condemnation  proceedings,  arrangements  for  trackage  rights,  ter- 
minals,  etc.,  minimum   allowance    (estimated] 2S. 000 

Procuring  property  owners'  consents 124,  740 

Coat  of  administration  and  wages  of  superintendence  during  period 
of  construction,  not  chargeable  to  or  included  in  estimate  of  con- 
struction, minimum  allowance  (estimated) 10.000 

Interest  on  cost  of  tangible  property  during  construction,  9  months 

at  B   per  cent 18.3(0 

Taxes  during  construction,  one  year 7,  ROO 

Working  capital   [ estimated ) 3.5. 000 

Interest  on  all  preceding  items HJ,a"'3 

Bankers'  commission,  2Vj  per  cent 17, 300 

Total S304. 433 
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These  figures  are  based  upon  little  or  no  experience;  the  appli- 
cants do  not  claim  that  such  sums  have  actually  been  expended; 
and  no  records  have  been  produced  to  show  actual  coat.  The  basic 
assmnptiou  of  the  wituc«s  is  that  franchises  are  to  be  secured 
under  the  statutory  restrictions  that  exist  to-day  and  under  the 
present  ro^uirenieiit  of  the  board  o£  estimate,  the  public  service 
commission  and  the  courts,  and  that  a  large  amount  of  legal  and 
teclmical  work  would  need  to  be  done  before  any  construction 
work  would  be  bognn.  This  theory  was  presented  ia  the  Metro- 
politan Street  Hallway  Company  Keoi^auizatiou  Case  (No.  1305) 
and  rejected. 

When  considering  these  intangible  items,  it  should  be  recalled 
that  certain  general  items  have  already  been  included  in  the 
appraisal,  such  as  engineering,  general  superintendence  and 
a<lministration  during  construction.  Naturally,  nothing  already 
iiilowed  should  bo  added  here;  but  in  the  estimates  presented  by 
the  witness,  there  is  a  duplicate  of  items  (Compare  items  1,  2 
and  4  with  allowances  under  tangible  property).  Consents  and 
certificates  are  appraised  which  the  company  does  not  possess  {see 
second  item  above).  Expenses  connected  with  the  organization, 
incorporation  and  finances  of  the  old  company  are  also  included, 
but  the  new  company  will  have  its  own  organization  expenses,  and 
will  not  take  over  the  corporate  organization  of  the  old  company. 
Therefore,  the  estimated  expenses  connected  with  the  establish- 
ment of  the  bankrupt  company  as  a  corporation  should  be  omitted 
entirely  or  the  expenses  connected  with  the  establishment  of  the 
new  corporation  should  be  considered  as  an  offset.  Both  ^ould 
not  he  included. 

The  cost  of  procuring  property  owners'  consents  was  computed 
at  $2.60  per  ntrb  fool  on  each  side  of  the  street  for  all  of  the  lines 
owned,  claimed  or  in  dispute.  The  witness  said  this  unit  prieo 
was  based  in  part  upon  the  actual  cost  of  procuring  consents  on 
Columbus  and  Lexington  avenues  of  the  Metropolitan  system. 
But  the  actual  average  cost  in  those  two  avenues  was  admitted  to 
he  $1  per  foot.  TTpon  the  basis  of  $t  per  foot  of  property  abut- 
ting on  the  track,  the  estimate  for  the  lines  owned  and  operated 
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would  be  about  $30,000 ;  and  for  the  line  owned  but  not  operated 
$1,200.  These  sums  are  probably  too  high  in  view  of  the  coat  of 
work  in  recent  years  with  which  the  commiBsion  ia  familiar. 

Concerning  "  working  capital "  estimated  at  $35,000,  Mr. 
Floy  testified  as  follows: — 

Q.  Whkt  ia  the  working  eapIUl  represented  by  it  •t  tba  present  timet 
A,  The  tunds  being  furniibed,  I  auppoae,  by  Mr.  Whitridge,  for  the  opera- 
tion of  the  road  — 

CommiaaioDer  Enstia:     He  aaid  he  didn't  [urniah  any  funda. 

The  Witneaa:     Well,  hia  credit. 

Q,  How  can  you  capitaliu  Mr.  Whitridge'a  credit,  when  he  teatifled  hero 
that  he  wasn't  operating  the  road  aa  the  28th  Street  Company?  A.  Well, 
you  muat  underatand  these  figurea  are  made  up  on  an  aasumption  of  the  coat 
to  reproduce  the  property,  and  to  reproduce  the  property,  you  have  got  to 
have  some  working  capital. 

Q.  To  reproduce  property;  that  ia,  to  coostfuct  it,  you  have  to  have  work- 
ing  capital  T     A.  Yea,  air. 

Q.  Does  working  capital  have  anything  to  do  with  the  construction  of  a 
railroad!     A.  If  you  mean  the  same  thing  I  do  by  "working  capital,"  yes, 

Q.  What  does  working  capital  mean,  in  your  opinion)  A.  It  means  idle 
funds,  in  the  bank,  available  to  check  against. 

Q,  During  construction  T     A.  Ves,  air.     •    •    • 

Q.  Tliat  ia,  the  working  capital  of  the  conatruction  company,  thenT  A.  I 
never  thought  of  it  in  exactly  that  light,  no.    It  may  be. 

Upon  what  theory  of  law  or  of  common  sense,  a  company  may 
capitalize  the  credit  of  another  company  or  an  individual  is  not 
explained.  It  is  equally  absurd  to  argue  that  this  company  ^ould 
be  allowed  to  capitalize  the  idle  funds  op  bank  balance  of  a  ficti- 
tious construction  company.  The  applicants  have  none  except 
those  appearing  under  the  head  of  current  assets,  amounting  to 
about  $850  upon  June  30,  3912.  The  new  company  would  have 
no  assets  to  represent  the  items  of  $35,000,  and  it  must  be  dis- 
allowed in  its  entirety. 

Interest  and  taxes  prior  to  the  supposititious  date  of  operation 
were  computed  upon  the  assumption  that  the  constniction  period 
would  last  eighteen  months.  Mr.  Wilder  testified  that  six  months 
would  be  ample,  and  he  is  undoubtedly  right.  The  taxes  would  bo 
very  small,  for  the  company  owns  no  real  estate  and  the  first 
assessment  would  probably  not  be  levied  until  some  time  after 
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operation  had  begun  in  case  the  road  were  to  be  reproduced  new. 
The  inoorporatioD  tax  will  be  provided  for  under  another  heading. 

Bebiime  OF  Duplication  Cost. 
Upon  the  basis  of  cost  to  reproduce  the  physical  property  in  a 
new  condition  lees  depreciation  and  plus  preliminary  and  develop- 
ment aspenses,  cost  of  property  owners'  conscnta,  franchises  and 
permits,  interest  and  taxes  during  construction,  organizal'ou 
oxpensee  of  new  company,  current  assets,  etc.,  it  is  the  opini-<n  of 
the  commission  that  the  fair  and  reasonable  amounts  would  not 
exceed  the  following: — 

For  property  owned  and  operated $165,000 

If  property  owned  but  not  operated  by  this  company 

be  added  to  to  tie  above 180,000 


Even  upon  the  basis  aasumed  above,  neither  of  these  items  rep- 
resents the  property  or  the  equity  in  the  property  which  the  new 
company  would  acquire,  for  it  must  assume  many  liabilities 
which  reduce  the  equity  very  greatly.  But  these  will  not  be  con- 
sidered until  the  earning  power  of  the  property  has  been  analyzed. 

Eabhino  Powee. 

The  amendment  of  1012  mentions  one  other  important  factor, 
"  earning  power  at  reasonable  rates."  First,  as  to  earnings  under 
the  conditions  that  have  actually  prevailed. 

From  the  fall  of  1896  until  October  1,  1908,  the  property  of 
the  old  company  was  operated  as  part  of  a  large  system  by  the 
Metropolitan  Company  or  its  lessee,  the  New  York  City  Railway 
Company,  or  their  receivers,  under  an  agreemeot  dated  Septem- 
ber 29,  1896,  which  obligated  the  operators  to  pay  the  principal 
($1,500,000)  of  the  first  mortgage  five  per  cent,  bonds  of  the 
Crosstown  Company  when  due,  the  interest  thereon  amounting  to 
$75,000  per  annum,  and  also  all  taxes ;  and  to  maintain  the  rail- 
road in  good  condition  and  repair. 
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On  July  1,  1908,  the  receivers  of  the  Metropolitan  Street  itail- 
way  alleged  that  the  earnings  of  the  CroHstowa  road  were  insuffi- 
cient to  justify  thffln  in  longer  continuing  to  operate  the  cars 
under  the  aforesaid  agreement,  and  the  reeeivera  were  thereupon 
instructed  by  the  United  States  Circuit  Court  that  at  their  dis- 
cretion they  might  continue  to  operate  the  Crosstown  Company's 
lines,  but  only  until  October  1,  1908.  Upon  that  date,  the  road 
was  turned  back  to  the  Crosstown  Company. 

The  evidence  contains  nothing  to  indicate  what  the  real  eani- 
ings  of  the  Crosstown  lines  were  from  1800  to  1908,  and  the 
action  of  the  judge  of  the  Circuit  Court  is  not  conclusive  evidence 
that  they  did  not  justify  a  rental  of  $75,000  per  annum,  but  it 
does  confirm  the  conclusion  reached  from  other  data. 

From  October  1,  1908,  to  December  18,  1910,  the  Crosstown 
Company  operated  its  lines  with  horse  cars  charging  a  five 
cent  fare,  but  upon  the  latter  date  Mr.  Whitridge  started  the 
operation  of  storage  battery  cars  and  b^an  to  exchange  free 
transfers  with  the  Third  Avenue  system.  The  receipts  and 
expenses  of  the  Crosstown  lines  have  been  computed  by  the  com- 
pany upon  the  following  basis.  The  Crosstown  Company  is 
credited  with  all  of  the  fares  received  on  its  lines,  and  the  Third 
Avenue  Company  keeps  all  of  the  fares  it  receives.  The  Cross- 
town  Company  is  debited  with  tbe  cost  of  operating  its  own  lines. 
This  arrangement  is  perhaps  more  favorable  to  the  Crosstown 
Company  than  the  circumstances  would  warrant,  for  it  amounts 
to  a  division  of  the  fare  equally  between  the  two  systems,  whereas 
the  passenger  could  obtain  a  much  longer  ride  upon  the  Third 
Avenue  lines  than  upon  the  Crosstown  lines,  and  if  the  proportion 
going  to  each  company  were  to  be  based  upon  the  amount  of  serv- 
ice rendered,  more  than  half  might  be  claimed  for  tbe  Third  Ave- 
nue system.  However,  the  following  table  summarizes  the  results 
of  operation  for  the  last  three  years  as  reported  to  the  commission 
by  the  operating  officials  under  the  Public  Service  Commissionn 
Law: —  •  •  »  (The  opinion  gives  detailed  schedules  show- 
ing results  of  opprntion.) 

Iteferring  to  thc^c  schedules  the  opinion  continues: 
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These  figures  are  incomplete  and  understate  the  amount  of  the 
deficit  in  every  year  except  possibly  in  1910.  Only  taxes  that  are 
actually  paid  are  charged  in  the  reports;  special  franchise  taxes 
are  omitted.  Rental  of  cars,  accident  claims  and  paving  claims 
are  material  items  and  yet  do  not  appear  in  this  statement.  The 
amounts  set  aside  for  depreciation  were  inadequate,  except  possibly 
in  1910  when  there  was  included  in  operating  expenses  the 
amount  of  $65,695.91  for  depreciation.  If  this  amount  were 
deducted  so  that  all  of  the  years  might  be  placed  more  nearly 
upon  the  same  basis,  the  deficit  for  1910  would  be  about  $21,000, 
certain  items  omitted. 

Since  December  18,  1910,  when  storage  battery  cars  were 
placed  upon  the  lines  and  when  a  transfer  arrangement  with  the 
Third  Avenue  system  was  inaugurated,  there  has  bec:i  an 
improvement  in  the  company's  business.  The  following  statement 
ahowB  the  traffic  and  earnings  by  quarter  years  from  December, 
1910,  to  June,  1912:  *  *  ♦  (Detailed  schedules  are  then 
given.) 

Referring  to  these  schedulee,  the  opinion  continuea: 

Tho  figures  under  the  heading  "  net  operating  revenue,"  which 
show  a  loss  except  during  the  last  quarter  mentioned,  are  Inaccn- 
rate,  as  the  deficits  would  be  larger  if  all  taxes  properly  charge- 
able had  been  deducted  and  if  all  expenses  of  the  receiver  had 
been  entered,  including  the  rental  of  cars,  personal  injury  claims 
and  paving  claims. 

The  increase  in  revenues  is  donbtless  due  to  the  effect  of  the 
improved  service  rendered  by  electric  cars  as  compared  with  horse 
cars,  or  of  the  interchange  of  transfers  with  the  Third  Avenue 
roads.  That  the  latter  is  the  principal  factor  will  appear  from  a 
consideration  of  the  local  and  through  traffic.  Assuming  that 
the  transfers  given  on  the  Crosstown  lines  were  approximately 
equal  to  the  transfers  collected  thereon,  it  is  possible  to  obtain 
the  number  of  local  riders  who  dii!  not  continue  beyond  the 
Crosstown  lines  by  dediTctina;  the  number  of  transfers  collected 
from  the  number  of  cash  faros  paid.  On  that  assumption,  the 
number  of  local  riders  would  be  as  follows: 
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Quarter  ending: 
March  31,  1911. .. 

181,839 

Sept     30,  1911.      .. 

220,056 

June     30,  1912 

228,014 

These  figures  indicate  that  the  local  traffic  has  remained  sta- 
tionary and  that  the  increase  in  revenue  has  been  due  to  the  ex- 
change o£  transfers.  If  the  road  had  no  transfer  arrangements 
with  the  longitudinal  lines  and  was  entirely  dependent  on  the 
short  distance  riders,  it  would  appear  that  even  with  the  present 
service,  the  company  could  not  expect  to  carry  more  than  one 
million  passengers  a  year.  At  five  cents  each,  the  receipts  would 
amount  to  only  $50,000,  which  would  pay  for  the  operation  of 
about  one-half  the  car  miles  operated  during  the  fiscal  year  1912 
(384,000  car  miles),  and  would  thus  give  an  inferior  service 
which  would  not  retain  the  patronage  assumed  above. 

The  increase  in  husincss  during  the  first  year's  operation  of  the 
road  in  connection  with  the  Third  Avenue  system  was  very  large, 
running  up  in  certain  months  to  100,000  passengers,  but  in  the 
preceding  year,  when  the  company  was  running  a  few  horse  cars 
at  intervals  of  half  an  hour,  the  patronage  had  fallen  off  to  almost 
nothing.  Since  the  completion  of  the  first  year  of  storage-battery 
operation,  the  increase  in  traffic  has  been  less  significant  and  has 
steadily  declined  from  44,000  in  the  early  part  of  1912  to  15,000 
in  the  later  months  of  the  year  as  compared  with  the  correspond- 
ing months  of  1911.  It  is  not  to  be  expected  that  the  present 
rate  of  increase,  which  exceeds  10  per  cent.,  will  continue  indefi- 
nitely. On  the  contrary,  traffic  has  probably  nearly  reached  the 
limit.  In  1911  each  month  brought  in  larger  returns  than  the 
preceding  month,  as  well  as  the  corresponding  month  of  the  pre- 
vious year;  September,  for  example,  showed  127,000  cash  pas- 
sengers as  compared  with  104,000  in  April.  But  in  1912  the 
September  figure  was  144,225  as  compared  with  143,907  for 
April. 
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The  territory  now  served  hy  the  Mid-Crosstown  lines  has  not 
great  trafiic  possibilities.  It  is  not  to  be  compared  with  the 
Thirty-fourth  Street  or  Twenty-third  Street  lines.  The  Mid- 
Crosstown  lines  formerly  got  considerable  trafBc  from  the  ferry 
terminals  at  West  Twenty-third  street  and  East  Thirty-fourth 
street,  but  that  has  greatly  diminished  since  the  opening  of  the 
Pennsylvania  station  and  the  Hudson  tubes. 

Assuming  that  the  average  monthly  number  of  revenue  passen- 
gers reaches  150,000,  which  is  possible  within  the  next  year  or 
two,  the  annual  revenue  at  five  cents  per  passenger  would  amount 
to  $90,000.  To  carry  this  traffic,  at  least  as  many  cars  would 
need  to  be  operated  as  at  present  (say  30,000  car  miles  a  month), 
and  the  normal  cost  of  operation,  including  taxes  and  depreciation, 
cannot  safely  be  figured  at  less  than  twenty-five  cents  per  car  mile. 
All  of  the  revenue  would  therefore  be  required  for  operation  and 
maintenance,  and  there  would  be  little  if  any  surplus  available 
for  distribution  among  the  owners  of  the  property. 

If  the  revenue  passengers  for  a  year  should  increase  to  2,000,000 
— nearly  500,000,  or  over  thirty  per  cent  in  excess  of  1912  — 
the  receipts  at  five  cents  per  passenger  would  be  insufficient  to 
pay  all  operating  expenses,  including  taxes  and  depreciation,  unless 
the  number  of  passengers  per  car  mile  were  increased  or  tlie  oper- 
ating expenses  reduced  to  twenty  cents  per  car  mile.  In  order 
to  yield  $10,000  over  operating  expenses,  the  numtter  of  ear  miles 
would  have  to  be  reduced  below  1912  by  nearly  25,000,  or  the 
car  mile  oost  cut  to  twenty  cents  and  the  car  mileage  kept  within 
twenty  per  cent  increase  while  the  traffic  increased  thirty  per  cent. 
Clearly,  the  prospect  for  a  surplus  over  operating  expenses  of  any 
amoimt  is  not  good. 

This  case  is  an  illustration  of  the  uncertainty  which  must  arise 
from  an  attempt  to  base  capitalization  upon  earnings,  particularly 
"  earning  power  at  reasonable  rates."  In  detfrmining  what  are 
reasonable  rates,  one  must  consider  fair  value.  The  Supreme 
Court  of  the  United  States  has  so  decided.  If  fair  value  in  turn 
is  to  be  based  to  any  considerable  degree  upon  reasonable  rates, 
it  is  obvious  that  one  is  reasoning  in  a  circle  with  no  sound  basis 
upon  which  to  stand.     Furthermore,  the  earnings  of  a  system  dn 
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not  remain  Btationary;  they  fluctuate  as  conditiona  change,  even 
though  the  rates  remain  stationary.  Is  the  capitalization  of  a 
company  to  fluctuate  likewise  i 

There  is  one  point,  however,  upon  which  earnings  should  have 
great  weight,  t.  e.,  the  amount  of  bonds  that  should  be  issued.  It 
would  be  absurd  to  authorize  bonds  to  be  issued  in  excess  of  the 
amount  upon  which  the  property  will  regularly  and  with  reason- 
ahle  certainty  earn  interest  after  paying  all  operating  charges, 
including  reserves  for  depreciation,  etc.,  and  amortization  pay- 
ments. To  do  BO  would  be  to  invite  foreclosure  and  reorganiza- 
tion. It  is  customary  for  banking  houses  of  standing  and  repute 
to  go  further  and  insist  that  interest  payments  shall  not  exceed 
one-half  or  two-thirds  of  the  net  earnings  after  paying  the  charges 
above  mentioned. 

The  above  facts  and  analyses  as  to  the  lines  owned  by  the  Cross- 
town  Company  indicate  that : 

(1)  The  receipts  from  horse  car  operation  at  a  five-cent  fare 
as  a  separate  system  would  not  pay  all  operating  charges. 

(2)  An  increase  in  the  rate  of  fare,  even  if  permitted  by  law, 
would  be  nnremunerative  and  impracticable. 

(3)  The  lines  may  be  made  to  pay  expenses  if  operated  in  con- 
nection with  a  larger  system  under  an  arrangement  for  free 
transfers. 

(4)  The  power  of  the  property  to  earn  a  profit  even  under  such 
an  arrangement  is  uncertain. 

(5)  There  is  no  evidence  to  justify  the  issuance  of  $500,000 
in  bonds  and  $500,000  in  stock. 

(6)  The  bonds  alone  would  exceed  the  fair  value  of  the  prop- 
erty viewed  from  any  standpoint 

Liabilities  to  be  Assomeo. 
Whatever  may  be  the  original  cost  of  the  property,  its  duplica- 
tion cost  or  earning  power,  the  amount  of  securities  which  may  be 
iasned  depends  in  part  upon  the  liabilities  which  are  to  be  assumed 
by  the  company  when  it  takes  over  the  property.  It  is  patent  that 
if  a  piece  of  real  estate  is  worth  $100,000  free  and  clear  of  all 
incumbrances,  the  purchaser  may  be  justified  in  paying  $100,000, 
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But  if  the  property  ia  mortgaged  or  if  the  purchasing  corporation 
must  assume  obligations  amounting  to  $40,000,  the  net  amount 
it  should  pay  is  $60,000,  and  it  may  not  capitalize  more  than 
$60,000,  which  is  really  the  fair  value  of  the  property  or  the 
equity  in  the  property  which  it  has  purchased. 

According  to  the  applicants  the  liabilities  to  be  assumed  were 
ss  of  June  30,  1912: 

(1)  TaxM $0,830  .11 

(2)  P«TiiiK  clainiM  in  suit 22,0!J6  01 

(3)  Beeeiver'a  eertilicAtes   20,500  flO 

(4)  Interest  on  receiver's  certificates 5,368  23 

(5)  Interest  on  fioating  deW 2,732  00 

(0)  Accnunts  payable  — 

BondliolderB'  eamrnittee   $1S,83T  7Q 

Office  expense  3, 000  00 

Expense  of  auditor   250  00 

Third   Ave.   By.   Co.   and   associated 

companies 15, 0.53  72 

Due  for  wages  740  47 

Current  operating  accounts 1.304  01 

Unclaimed  wages   143  S3 

88,  129  711 

(T)   Genera)  expenses  of  bondholders'  committee 8.731  83 

(8)   Amount  paid  to  referee  on  taking  title  to  road 11.002  40 

(9}   Fees  for  services  of  experts 4,000  00 

(10)  Fees  for  receiver   10.000  00 

(11)  Fees  for  attorneys 10,000  00 

(12)  Fees  for  bondholders*  committee   S,  000  00 

(13)  Reserved  for  Central  Trust  Co.  and  their  attorneys 8,000  00 

(14)  Accident  claims  not  definitely  ascertainable 8.000  00 


Items  (1)  to  (5)  inclusive  represent  obligations  that  must  be 
paid,  and  only  one  may  be  reduced — (2).  Item  (6)  repre- 
sents property  purchased  or  expenses  growing  out  of  operation. 
Items  (7),  (6)  and  (10),  and  part  of  (8),  (11),  (12)  and  (13) 
are  connected  with  the  receivership  period  and  the  sale  of  the 
property.  Certain  others  are  part  of  organization  expenses.  In 
view  of  the  complexity  of  the  situation  and  the  difficulty  of  serp- 
arating  these  items,  it  would  be  simpler  to  allow  for  organization 
expenses  upon  the  asset  side  and  consider  all  liabilities  as  charges 
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against  these  assets.  Certain  of  the  items  ma;  be  reduced,  but 
there  is  nothing  to  indicate  that  the  total  will  fall  below  $150,000. 
The  company  has  no  money  with  which  to  pay  off  these  obliga- 
tions, and  evidently  will  have  little  in  the  immediate  future. 
Either  the  creditors  must  wait  or  submit  to  a  reduction  of  their 
claims,  or  all  must  be  capitalized.  Whatever  may  happen,  the 
liability  side  of  the  account  will  not  be  less  than  $150,000  as  of 
June  30,  1912.  Assuming  for  the  sake  of  illustration  that  the 
commission  were  to  find  that  the  fair  value  of  the  entire  property 
free  and  clear  from  all  debts  were  $170,000,  disregarding  earn- 
ing power  which  mv^t  be  considered  under  the  amendment  of 
1912,  the  Mid-Crosstown  Company  could  not  issue  securities  in 
excess  of  $170,000.  But  obligations  do  exist  to  the  extent  of 
$150,000  at  least,  and  the  net  amount,  therefore,  which  may  be 
represented  by  capital  could  not  exceed  $10,000  or  $20,000  upon 
the  assumption  just  made. 

BEOKOANIZATIOrr  UnTIECESS.'IRT. 

It  i»  not  necessary,  however,  thai  any  securities  be  issued,  for 
it  is  the  avowed  intention  of  the  applicants  to  sell  the  property, 
or  whatever  rights  they  may  have  in  tiie  property,  to  the  Third 
Avenue  Railway  Company.  Upon  this  point  the  following  ex- 
cerpt from  the  testimony  is  of  interest : 

Mr.  Gilbert:  A.  •  *  *  We  want,  s^nd  we  dont  car*  what  kind  or  how 
niDch  securities  we  iasue,  so  long  as  we  satisfy  the  Third  Avenue  and  get  the 
monej  for  our  bondholders.  What  we  want  to  do  ie  to  sell  our  road.  You 
remember;  I  talked  that  over  with  you  last  eummer. 

Commiasioner  Maltbie;  If  you  want  to  sell  your  road,  why  don't  you  sell 
your  roadT 

Mr.  Gilbert:  They  insist  upon  onr  reorganizing  the  road  and  iaauing 
securities  of  certain  character,  and  taking  our  road  over  in  that  way.  That 
is  the  petition  that  will  come  directly  before  you,  and  they  will  have  to  Ught 
that  out  with  you. 

Now,  so  f»r  as  we  are  concerned,  if  we  get  down  to  the  point  —  if  we  can 
take  the  position  that  we  can  issue  any  amount  of  securities  we  like  —  which, 
I  think,  will  be  a  rather  useless  thing  —  after  all,  what  we  want  to  do  is  to 
issue  bonds  that  will  he  of  use  to  us  and  that  will  accomplish  the  purpose 
we  have  in  view,  snd  at  the  same  time  protect  the  public,  and  it  will  get 
down  very  largely  to  what  the  commission  will  be  latiafled  ought  to  be  dona 
in  turning  the  road  over  to  the  Third  Avenue. 
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From  the  standpoint  of  the  Mid-Crosstown  Company  or  the 
bondholders'  committee  which  purchased  the  property,  it  would 
be  much  simpler  and  less  expensive  to  transfer  the  property 
directly  to  the  Third  Avenue  Company;  and  from  the  point  of 
view  of  the  Third  Avenue  Company,  there  is  apparently  no  legiti- 
mate reason  why  it  should  not  purchase  the  property  outright. 
If  the  ilid-Crosstown  Company  should  issue  certain  securities 
and  the  Third  Avenue  Company  should  buy  them,  the  latter 
would  get  no  more  than  it  would  if  it  purchased  the  property  itself. 
When  a  person  desires  to  buy  property,  he  buys  the  property,  and 
does  not  form  a  corporation  to  acquire  it,  to  issue  securities  and 
then  to  sell  the  securities  to  himself,  unless  there  is  some  unusual 
result  to  be  achieved  by  such  manipulation.  Dummy  corpora- 
tions have  never  been  viewed  with  favor  by  the  commission,  and 
their  existence  is  usually  detrimental  to  public  welfare. 

Regarding  inter-corporate  holdings,  the  report  of  the  railroad 
securities  commission,  of  which  President  Hadlej  was  chairman, 
says : — 

Where  b  railroad  cootrolB  the  operations  of  another  railroad  by  owning  a 
majority  of  ita  stock,  or  where  a  holding  company  controls  the  operations  of 
several  roads  in  the  same  manner,  we  have  all  the  disadvantages  of  consoli- 
dation, without  getting  all  of  its  advantages.  We  get  the  centielization  of 
financial  power;  we  do  not  get  all  the  econom;  of  operation  which  should  go 
with  it. 

Apart  from  this  general  danger,  we  open  the  way  to  several  speclBc  erila. 

Again,  the  existence  of  two  or  more  companies  under  the  same  manage- 
ment, having  separate  organizations  but  united  control,  invites  the  conceal- 
ment of  financial  transactions  b;  the  shifting  of  charges  from  one  company 
to  another.  We  have  already  sUown  how  tliis  may  happen  in  the  construc- 
tion of  a  new  road.    It  is  equally  possible  in  the  operation  of  an  old  one. 

A  further  effect  of  inter- corporate  holdings  is  to  change  contingent  charges 
into  fixed  ones.  A  railroad  company  buying  the  stock  of  another  company 
alnioBt  alwaya  issues  collateral  trust  or  other  bonds  to  pay  for  it;  in  other 
words,  it  puts  the  stocks  into  its  own  treasury  and  sells  the  bonds  to  the 
public.  As  loni;  as  tbe  road  is  prosperous  this  change  does  little  harm.  In 
fact,  it  may  appear  to  do  good.  When  a  company  haa  been  able  to  buy  a 
five  per  cent  stock  by  the  issue  of  its  own  four  and  a  half  per  cent  bonds,  there 
is  an  apparent  proflt  of  one-half  per  cent  annually  on  the  transaction  to  the 
company  and  an  apparent  reduction  in  total  charges  which  it  must  meet. 
But  with  any  diminution  in  trafDc,  the  bad  effect  of  the  change  is  at  once 
obvioiia.    The  interest  on  the  bonds  remains  a  fixed  charge  against  tbe  com- 
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panj.  The  effect  of  a  low  of  dividende  would  have  beeo  tdt  chiefl;  by  the 
individual  atoclc holders;  a  default,  or  even  a  threatened  default,  of  interest 
ha»  an  effect  an  the  credit  and  confidence  of  the  countrjr  as  a  whole,  and  may 
precipitate  a  flnaacinl  ctiais. 

The  proper  method  of  procedure  is  a  sale  o£  the  property  in 
quGstiou  to  the  Third  Avenue  Company  if  it  realiy  desires  to  buy 
it.  According  to  the  petition  iu  Case  No.  1521,  Mr.  Whitridge, 
on  behalf  of  the  Third  Avenue  Company,  offered  to  pay  thirty 
per  cent  of  $1,373,000,  par  value  of  first  mortgage  bonds  deposited 
with  the  committee,  or  $411,900,  for  which  he  was  to  receive 
stocks  and  bonds  of  the  ilid-Crosstown  Company,  having  a  par 
value  of  $1,000,000.  Mr.  Whitridge  also  agreed  to  assume  obliga- 
tions amounting  to  approximately  $164,000,  which  would  make 
the  property  of  the  Mid-Croastown  Company  cost  him  $576,000. 
The  pre^nt  case  does  not  involve  the  reasonableness  of  such  a 
purchase  price  and  the  order  isaued  in  the  pending  proceedings 
does  not  determine  action  upon  the  application  in  Case  No.  1521. 
What  the  Third  Avenue  should  be  allowed  to  capitalize  in  case 
it  purchases  the  property  of  the  Mid-Crosstown  Company  is  a 
matter  to  be  considered  and  decided  when  the  Third  Atoduo 
Company  makes  the  proper  applicati(ui. 
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In  the  Hatter  of  the  Rehcaririg  upon  the  Application  of  the 
New  Yokk  Railways  Company,  as  to  the  order  made  hy  the 
Commission  on  February  27,  1912,  relative  to  the  plan  for  the 
reorganization  of  the  Metropolitan  Stbekt  Railway  Com- 
part and  the  proposed  issue  of  securities  in  accordance  therc- 
vitb. 

Ca3e  No.  1305. 

In  the  Matter  of  the  Order  made  by  the  Commission  on  February 
3,  1912,  relative  to  the  plan  of  reorganization  of  the  Third 

AvENDE   RaiLBOaS    CoMPAKT. 

Case  No.  1181. 

(Public  Service  Commigsion,  First  District,  December,  1912.) 
Both  cases  decided  togetlier. 

Seoisaaiastloii  of  eorpoiAtioni — extent  of  commlulaii's  powera — Stock 
CorpoMtion  Law,  §§  g,  lo,  construed. 

Accounts  and  funds  —  amortlution  of  difference  between  par  value  of  securi- 
tiei  called  for  by  reorganiiation  plan  and- fair  value  of  property  —  powers 
of  commission  —  payment  of  operating  expenses,  depreciation  interest 
and  discount  oat  of  income. 

ChaTKing  of  outlays  and  crediting  of  receipts  to  particulat  funds  — powers  of 
commission  —  Public  Serriee  CommissionB  Law,  §  52,  construed — tequtr- 
ing  reserve  fund  to  provide  for  maintenance,  repairs,  renewals,  and 
depreciation  —  ordet  upheld  on  rehearing. 

If  most  be  ret;ard«d  that  at  the  time  the  N.  Y.  Rys.  Co.  was  organized 
under  the  "  reorganiiation  statute"  above  referred  to,  the  commigsion 
had  the  power  only  to  determine  (1)  whether  the  proposed  stock  and 
bonds  wt>re  to  be  issued  under  and  in  conformity  with  tile  provisions  of 
the  statute,  (2)  whether  the  new  corporation  had  been  duly  organiied 
and  had  become  rested  with  the  title  to  the  property  and  franchises  of 
the  old  corporation,  (3)  whether  the  plan  of  reorganization  was  being 
carried  out,  and  (4)  whether  the  total  par  value  of  the  new  securities 
eic«eded  the  total  par  value  of  securities  of  the  company  to  whose 
proper^  and  frandfisea  it  had  succeeded,  and  any  new  money  con- 
tributed. 

In  authorising  the  issue  of  certain  bonds  and  stack  by  the  N.  Y.  Rys. 
Co.,  a  corporation  formed  under  Stock  Corporation  Law,  ||  9,  10,  and 
Gonsentii^  to  the  executirai  and  delivery  of  two  trust  mortgagea  to  secure 
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tlie  same,  the  connniwion  found  that  the  face  value  of  the  new  securi- 
tiee  exceeded  the  fair  value  of  the  property  and  auet«  of  the  new  cor- 
poration bj  as  much  tu  (18,500,000,  and  that  the  securitiea  were  there- 
fore to  be  iBBued  at  a  d[Bcount  of  that  amount.  The  commiaaiun  there- 
fore  made  an  order  requirini;  that  this  impairment,  which  waa  in  the 
nature  of  a  diacount  upon  securities,  should  be  amortised  by  the  annual 
Betting  aside  of  an  adequate  sum  out  of  the  company's  income.  It 
appeared,  however,  from  the  Court  of  Appeals'  decision  as  to  the  effect 
of  the  statutes  in  force  at  the  time  the  N.  Y.  R;b.  Co.  was  formed, 
that  the  character  and  amount  of  securitiea  issuable  bj  such  a  corpora- 
tion was  such  aa  might  be  agreed  upon  b;  the  purchaser  at  the  fore- 
closure sale  and  the  creditors  to  whom  bj  his  plan  be  gave  recognition, 
provided  only  the  aggregate  was  not  greater  than  the  amount  of  the 
securities  of  the  former  company  plus  any  cash  put  in,  and  that  the 
securities  aa  to  face  amounts  were  authorized  entirely  without  regard 
to  the  property  acquired  by  the  company  and  were  issuable  under  the 
authority  of  the  statute  and  not,  so  fur  as  their  amount  or  character 
is  concerned,  under  any  real  control  of  or  dependence  upon  the  public 
service  commission.  Held, —  that  while  the  commission  is  of  the  opinion 
that  the  N.  Y.  Bye.  Co.  ought  to  provide  a  fund  tor  this  purpose,  never- 
theless, upon  a  careful  reconsideration,  it  appears  that  the  commission 
was  without  authority  to  require  the  deficiency  to  be  made  up  or 
amortized. 

The  New  York  Court  of  Appeals  has  many  times  held  that  operating 
expenses  should  be  borne  out  of  income,  and  that  depreciation,  interest, 
and  discount  should  he  borne  out  of  income  in  like  manner  a*  operai.  g 
expenses. 

The  commission  is  authorized  by  Public  Service  Commissions  Law, 
I  62,  to  prescribe  by  an  order,  after  a  hesj-ing,  the  accounts  in  which 
particular  outlays  and  receipts  shall  be  entered,  charged  or  credited, 
even  though,  after  a  receipt  or  expenditure  has  be«n  so  credited  or 
charged  there  will  be  less  money  shown  on  the  books  aa  surplus  applicable 
to  the  payment  of  dividends  and  in  consequence  fewer  dividends  out  of 
capital  will  thereafter  be  paid.  Upon  full  reconsideration  of  the  order 
made  by  the  commission  on  February  27,  1S12,  requiring  the  establish- 
ment of  a  reserve  fund  to  provide  for  maintenance,  repairs,  renewals, 
depreciation,  etc.,  the  commission  is  of  the  opinion  that  the  order  is 
within  the  power  of  the  commission,  is  fully  sustained  by  the  decisions 
of  the  New  York  Court  of  Appeals,  and  is  fully  justiAed  by  the  evidence 
in  the  case. 

The  rehearing  in  Case  No.  1305  was  upon  the  application  of 
the  New  York  Railways  Company,  and  related  to  so  much  of  the 
order  made  in  that  caae  on  Pebniary  27,  1912,  as  required  the 
establishment  of  certain  amortization  and  reserve  funds. 

The  facts  in  relation  to  the  matter  appear  more  fully  in  the 
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Opinion  adopted  at  the  time  the  order  was  entered  and  in  cod- 
nection  therewith. 

The  order  entered  hy  the  commission,  on  December  10,  1912, 
in  pursuance  of  the  rehearing,  provided  as  follows: 

New  York  Railwaya  CompMaj,  intervenor  herein,  having  presented  to  the 
eommiwion  its  petition  in  writing  dated  and  veriSed  March  29,  1912,  apply- 
ing for  a  rehearing  in  respect  to  the  matters  determined  in  and  b;  the 
order  of  the  commission  made  add  verified  herein  February  27,  1912,  pro- 
viding tor  the  establishment  and  maintenance  by  said  company  (1)  of  a 
fund  to  make  up  the  difference  between  the  value  of  its  property  mortgaged 
and  the  face  value  of  bonds  issued  under  its  martgeges  and  the  par  value 
of  stock  of  said  company,  and  (2)  of  a  fund  for  maintenance  and  depreciation 
Accruing  on  and  after  January  1,  1012,  and,  sufficient  reason  therefor 
having  been  made  to  appear,  the  commiasion  having  by  order  made  and  filed 
herein  April  5,  1912,  granted  upon  said  petition,  a  rehearing,  and  such  rehear- 
ing having  come  on  before  the  commission.  Honorable  Milo  B.  Maltbie, 
Commissioner,  presiding,  the  said  New  York  Railways  Company  appearing 
by  Bicbard  Beid  Rogers,  Esquire,  and  William  M.  Coleman,  Esquire,  and 
the  commission  being  of  opinion  after  said  rehearing  and  a  consideration 
of  the  facts  herein  and  of  the  arguments  and  briefs  of  counsel  for  said  com- 
pany that  said  order  is  in  part  unwarranted  by  law  and  should  be  changed 
aa  hereinafter  set  forth,  it  is 

Ordered,  that  said  order  of  the  commission  made  and  filed  herein  Febru- 
ary 27,  1912,  be  and  the  same  hereby  is  changed  to  read  as  follows: 

Section  1.  Whereas,  an  application  dated  and  verified  December  27,  1010, 
was  made  to  the  public  service  commiasion  for  the  first  district  by  Alexander 
J.  Hemphill,  Donald  Mackay,  Edward  H.  Ladd,  Jr.,  and  Henry  Evans  as  a 
committee  of  holders  of  general  and  collateral  trust  five  per  cent  bonds  of 
Metropolitan  Street  Railway  Company,  issued  under  a  mortgage  made  by 
aaid  company,  and  dated  February  I,  1807,  to  Guaranty  Trust  Company  of 
New  York  as  trustee,  and  by  Edwin  S.  Marston,  Otto  H.  Kabn,  William  P. 
Dixon,  Robert  Y.  Hobden  and  Guy  E.  Tripp  as  a  committee  of  holders  of 
the  four  per  cent  refunding  bonds  of  Metropolitan  Street  Railway  Company, 
issued  under  a  mortgage  made  b;  said  company,  dated  March  21,  1902,  to 
Morton  Trust  Company,  as  trustee,  and  by  Guy  E.  Tripp,  Otto  H.  Kahn, 
William  P.  Dixon,  Edward  H.  Ladd,  Jr.,  Alexander  J.  Hemphill  and  Edwin 
S.  Maraton  as  a  joint  committee  acting  tor  and  on  behalf  of  the  said  five  per 
cent  bond  committee  and  said  four  per  cent  bond  committee,  tor  the  approval 
of  the  commission  to  a  certain  plan  and  agreement  for  reorganization  of 
the  Metropolitan  Street  Railway  Company,  dated  October  1,  1910,  and  th« 
issue  of  securities  by  a  new  corporation  in  accordance  with. aaid  plan  and 
agreement,  and 

Whereas,  thereafter  the  said  plan  and  agreement  bearing  date  October  1, 
1010,  waa  modified  and  such  modified  plan  and  agreement,  dated  November 
20,  1911,  was  presented  to  the  commission  and  application  made  by  said  tiuy 
Dxrr.  BzF.  Vol.  II.— S 
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E.  Tripp  knd  others,  constituting  said  joint  committee,  lor  leave  to  Bubstitute 
the  ssid  modified  plan  and  agreement,  dated  November  29,  1911,  in  lieu  of 
•aid  original  plan  dated  October  1,  1910,  and  for  an  order  autliorizing  the 
New  York  Railways  Company,  said  new  eorporatiou  organized  in  pursuance 
of  said  plan  dated  November  29,  1011,  to  issue  its  stoclt  and  bonds  to  be 
applied  and  distributed  iu  accordance  with  said  plan  and  agreement  of 
November  29,  1911,  namely: 

«17,500,000  par  value  ot  stock. 

tlS,7ea,100  face  value  of  its  tIiirtT-}-ear  first  real  estate  and  refunding 

mortgage  four  per  cent  gold  bonds,  and 
931,933,400  face  value  of  thirty-year  adjuiitment  mortgage  five  per  cent 
income  gold  bonds,  and 

Whereas,  the  said  new  corporation  lias  been  duly  formed  and  created  under 
the  name  of  the  New  York  Eailways  Company  under  the  laws  of  the  state  of 
New  York,  and  has  been  allowed  to  intervene  and  become  a  party  hereto  witn 
the  same  force  and  efTect  aa  if  it  bad  been  one  of  ttin  original  petitioners,  and 

Whereas,  in  this  proceeding  a  petition  has  been  presented  by  said  !<ew 
York  Railways  Company  for  the  consent  of  the  coinmission  to  the  execution 
and  issuance  by  said  company  of  two  mortgages  as  follows,  to  wit: 

A  first  real  estate  and  refunding  mortgage  dated  January  1,  1912,  to 
Guaranty  Trust  Company  o(  New  York,  as  trustee; 

An  adjustment  mortgage  dated  January  1,  1BI2,  to  Farmers'  Loan  and 
Trust  Company,  as  trustee;   and 

Whereas,  after  hearing  and  inquiry  upon  said  application  herein  the  com- 
mission has  by  its  order  made  and  filed  herein  January  24,  1912,  authorized 
OiB  issue  by  said  Sew  York  Rsilways  Company  ot  the  said  bonds  and  stoeic 
to  the  amounts  aforesaid  and  has  by  its  order  made  and  filed  February  ST, 
1912,  consented  to  the  issuance  and  execution  by  said  New  York  Railways 
Company  of  the  said  mortgages,  it  is  furtlir*  in  this  proceeding 

Section  2.  Ordered,  that  the  New  York  Railways  Company  before  declar- 
ing or  paying  any  dividend  on  its  shares  of  stock  or  interest  on  its  bonds 
secured  by  said  adjustment  mortgage  shall  expend  or  set  aside  each  month 
beginning  January  1,  1912,  for  maintenance  and  depreciation  during  each 
month  a  sum  at  least  equal  to  twenty  per  cent  of  its  gross  operating  revenue 
for  such  month,  and  if  this  account  is  not  expended  for  repairs  and  main- 
tenance within  that  month,  the  unexpended  portion  thereof  shall  be  credited 
as  of  the  end  of  that  month  to  the  account  "Accrued  Amortization  of  Capital," 
in  accordance  with  the  provisions  of  the  uniform  system  of  accounts  pre- 
scribed by  this  commission  for  street  and  electric  railways. 

Section  3.  Ordered,  that  this  order  take  effect  on  the  2Tth  day  of  February, 
1912,  and  continue  in  force  until  otherwise  ordered  by  the  commission  and 
that  within  ten  days  after  service  upon  it  of  a  copy  of  this  order,  said 
company  notify  the  commission  whether  the  terms  of  this  order  are  accepted 
and  will  he  obeyed. 

In  connection  with  its  decision  in  this  case  the  commission  also 
made  an  order  relative  to  its  order  of  February  3,  1912,  as  to  the 


D,gnz.dbvG00t^lC 


Mattee  of  N"bw  York  Kail  ways  Co. 


Public  Service  Commiuion,  First  Disferiet. 


amortization  and  reserve  accounts  of  the  Third  Avmue  Railway 
Company.  In  ao  far  as  the  order  of  February  3,  1912,  waa  con- 
trary to  the  decision  reached  in  the  opinion  adopted  in  pursuance 
of  the  rehearing  as  to  the  New  York  Railways  Company,  the  order 
of  February  3,  1912,  was  modified,  by  an  order  providing  as  fol- 
lows: 

Th«  ccanmiBBion  bftving  made  uid  filed  in  thli  proceeding  unong  other 
order*  a  certain  order  dated  and  filed  February  3,  1812,  requiring  the  Third 
Avenue  Raitway  Company  to  egtablieh  and  maintain  (II  a  fund  to  make  up 
the  difference  between  tlic  value  of  the  property  mortgaged  in  and  by  iti 
mortgages  ajid  the  face  value  of  its  bonds  issued  under  said  mortgages  Uld 
the  par  value  of  the  stocli  of  said  company,  and  (2)  a  fund  for  maintenance, 
depreciation  and  renewals  accruing  on  and  after  January  1,  1912,  and  the 
commiasion  having  thereafter  and  on  February  27,  1012,  made  and  tiled  a 
like  order  in  a  certain  proceeding  then  pending  before  the  commiaaion  entitled 
*•  In  the  Matter  of  the  Plan  for  Reorganization  o(  the  Metropolitan  Street 
Raiiivay  Company  and  the  Propoaed  lasue  of  Securities  in  accordance  there- 
with, N'ew  York  Railways  Company,  Intervener,"  and  the  aaid  New  yoric 
Railways  Company  as  to  said  order  last  named  having  applied  for  and  had 
a  rehearing  before  the  commission,  and  the  commission  after  consideration 
of  the  arguments  and  briefs  of  counsel  for  the  New  York  Railways  Company 
therein  being  of  opinion  that  said  ordera  are  in  part  unwarranted  by  law 
and  should  be  changed,  it  is 

Ordered,  that  said  order  of  the  commission  made  and  filed  herein  February 
3,  1912,  be  and  the  same  hereby  is  changed  to  read  as  follows,  to  wit; 

Section  1.  Whereas,  an  application,  dated  and  verified  December  2,  1909, 
was  made  to  the  public  service  commission  for  the  first  district  by  James 
M.  Wallace,  and  others,  composing  a  bondholders'  committee  of  bonds  issued 
under  the  first  consolidated  mortgage  of  t)ie  Third  Avenue  Railroad  Com- 
pany, dated  May  15,  1900,  for  the  approval  of  the  commission  to  a  certain 
plan  and  agreement  for  reorganiiation  of  the  Third  Avenue  Railroad  Com- 
pany, bearing  date  December  2,  1909,  which  plan  and  agreement  contemplated, 
among  other  things,  the  formation  of  a  new  company  and  the  issue  by  it  ot 
new  securities,  as  follows: 

$15,790,000  face  value  first  refunding  mortgage  fifty-year  four  p«r  cent 

gold  bonds,  dated  January   1.   IQlOi 
$22,538,000  face  viilue  adjustment  mortgage  fifty-year  five  per  cent  incom* 

gold   bonds,  dated  January   1,   ISIO; 
$16,390,000  face  value  of  stock;   and 

Whereas,  the  said  new  company  was  thereafter  duly  formed  and  created 
under  the  laws  of  the  state  of  New  York  under  the  name  of  Third  Avenus 
Railway  Company  and  was  allowed  to  intervene  and  to  become  a  party 
hereto,  with  the  same  force  and  etTect  as  if  it  had  been  one  of  the  peti- 
tioners ;   and 

Whereas,  tn  thia  proceeding  an  application  has  been  made  by  said  Third 
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Avenue  Railway  Company  for  the  consent  of  the  commission  to  the  execution 
and  issuance  by  said  company  of  two  mortgages  as  tollowa,  to  wit: 

A  flrrt  refunding  mortgage  to  the  Central  Trust  Company  of  New  York, 
as  trustee,  dated  December  20,   1911, 

An  adjustment  income  mortgage  to  United  States  Mortgage  and  Trust  Com- 
pany, aa  trustee,  dated  December  ZO,  IBU,  and 

Whereas,  after  hearing  and  inquiry  upon  said  applications  herein  the 
comntiasioD  has,  hy  its  order,  made  and  filed  herein  January  IT.  1912,  author- 
ised the  issue  by  said  Third  Avenue  Bailway  Company  of  the  said  bonds  and 
stock  to  the  amounts  aforesaid,  and  has,  by  its  order  of  even  date  herewith, 
contented  to  the  iasuance  and  execution  by  said  Third  Avenue  Railway  Com- 
pany of  the  said  mortgages: 

Section  2.  It  is  ordered,  That  the  Third  Avenue  Railway  Company,  before 
paying  interest  on  its  bonds  secured  by  said  adjustment  income  mortgage 
or  paying  dividends  on  its  shares  of  stock,  shall  expend  or  set  aside  for  main- 
tenance, depi'cciation  and  renewals  during  each  and  every  fiscal  year  during 
the  term  of  forty-eight  years  from  January  1,  1912,  a  sum  equal  to  twenty 
per  cent  of  its  gross  operating  revenue  for  that  particular  year,  and  if  this 
amount  is  not  eipended  for  said  purposes  during  any  one  year,  then  at  the 
end  of  such  year  the  unexpended  portion  thereof  shall  be  credited  to  a  separate 
depreciation  fund.  The  whole  or  any  portion  of  the  amount  accumulated  in 
such  fund  may  be  used  from  time  to  time  (or  maintenance,  repairs,  replace- 
ments and  renewals  in  addition  to  the  annual  expenditures  tor  such  purposes 
required  in  said  mortgages.  The  fixing  of  said  amount  herein  as  the  minimum 
amount  to  be  expended  or  set  aside  annually  for  maintenance,  depreciatiou  and 
renewals  shall  not  be  held  or  considered  as  lessening  or  limiting  in  any  way 
the  company's  obligation  to  expend  whatever  sum  or  sums  may  be  necessary 
to  be  expended  for  such  purposes  in  order  to  keep  the  railway  and  its 
appurtenances  in  thorough  repair,  working  order  and  condition  in  every 
respect  and  at  all  times,  with  all  needful  renewals  aod  replacements,  as 
provided  in  said  mortgages. 

Section  3.  It  is  ordered,  that  this  order  take  effect  on  the  3rd  day  of 
February,  1S12,  and  continue  in  force  until  otherwise  ordered  by  the  commis- 
sion, and  that  within  ten  days  after  service  upon  it  of  a  copy  of  this  order 
said  company  notify  the  commission  whether  the  terms  of  this  order  are 
accepted  and  will  be  obeyed- 

The  further  facts  as  to  the  present  proceeding  appear  in  the 
opinion  adopted. 

O.  C.  Semple,  for  the  commiaaion. 

Jamea  L.  Quaekenbuah,  Alfred  Ely,  Richard  Reid  Rogers  and 
William  M.  Coleman,  for  the  New  York  Railways  Company. 

Theodore  Prince,  for  L.  M.  Prince  &  Company,  interested  in 
the  seenrities  affected. 
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By  the  Commibsion. —  The  Is'ew  York  Railways  Company  has 
made  application  for  a  rehearing  as  to  provisions  in  one  of  the 
orders  of  the  commissioD  made  in  this  proceeding.  At  the  time 
these  orders  were  made  the  amendment  of  the  Public  Service 
Commissions  law  by  chapter  289  of  the  Laws  of  1912  had  not 
been  passed,  and  in  thia  opinion  the  matters  will  be  considered 
am  if  that  amendment  had  not  been  mada 

There  was  prior  to  that  act  nothing  in  the  statutes  which  re- 
qnired  the  public  service  commission  to  approve  a  plan  of  reor- 
ganization or  that  it  should  be  submitted  to  the  commiasion,  but 
incidental  to  every  plan  or  agreement  of  reorganization  there  may 
be  many  things  which  require  the  approval  of  "the  commission,  for 
example,  the  issue  of  stock  or  bonds,  the  consent  to  now  mortgages, 
the  transfer  of  property  or  franchises,  the  acquisition  of  stocks  or 
bonds  of  other  railroads,  the  assignment  of  leases  or  operating 
agreements  and  possible  modifications  of  the  same.  Accordingly, 
when  an  application  for  the  approval  of  a  plan  or  agreement  for 
reorganization  was  presented  to  the  commission,  it  was  coneidercl 
that  the  petition  brought  before  the  commission  for  its  action  such 
things  included  in  the  plan  as  are  required  to  be  or  which  may  be 
submitted  to  the  commission  for  its  determination  or  approval, 
and  it  mnst  therefore  be  assumed  that  when  applicants  present 
such  a  plan  and  agreement  and  ask  the  approval  of  the  commis- 
sion to  the  same  they  intend  thereby  to  submit  to  the  commission 
for  its  approval  everything  involved  in  the  plan  and  agreement 
as  to  which  on  the  proof  before  it  the  commission  is  given  by  the 
law  any  jurisdiction. 

In  the  present  case,  therefore,  the  commission,  upon  the  appli- 
cation for  approval  of  the  plan  and  agreement  for  the  reorganiza- 
tion of  the  Metropolitan  Street  Railway  Company,  after  con- 
sideration of  the  proofs  presented,  issued  three  separate  orders, 
as  follows: 

On  January  24,  1912,  an  order  in  conformity  with  the  decision 
of  the  Court  of  Appeals  in  the  Third  Avenue  Railroad  Case,  203 
N.  Y.  299,  authorizing  an  issue  bv  the  New  York  Railways  Com- 
pany of  stock  and  bonds  as  follows: 
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$17,500,000  par  value  of  stock, 

$16,768,100  face  value  of  thirty  year  first  real  estate  and 
refunding  mortgage  four  per  cent  gold  bonds, 
dated  as  of  January  1,  1912, 
♦81,933,400  face  value  of  thirty  year  adjustment  mortgage 
five  per  cent  income  gold  bonds,  dated  as  of 
January  1,  1912. 
On  February  27,  1912,  an  order  consenting  to  the  issuance  and 
execution  of  two  mortgages  as  follows : 

A  first  real  estate  and  refunding  mortgage,  dated  January  1, 
1912,  to  Guaranty  Trust  Company  of  Kew  York,  as  trustee. 

An  adjustment  mortgage,  dated  January  1,  1912,  to  Fanners' 
Loan  and  Trust  Company,  as  trustee. 

On  February  27,  1912,  an  order  requiring: 

(1)  That,  for  the  purpose  of  making  up  tho  difference  between 
the  value  of  the  property  mortgaged  in  and  by  said  mortgages 
and  the  face  value  of  the  bonds  to  be  issued  under  said  mortgages 
and  the  par  value  of  the  stock  of  said  company,  the  New  York 
Railways  Company  establish  and  maintain  an  amortization  fund, 
and  before  paying  interest  on  its  adjustment  mortgage  bonds  or 
dividends  on  its  stock  the  company  to  pay  in  cash  into  said  fund 
out  of  the  income  of  the  company  in  each  calendar  year,  bt^inning 
with  the  year  1912,  not  less  than  $108,000.  pins  4  per  cent  upon 
all  prior  payments  into  said  fund,  until  the  fund  shall  amount 
to  $16,500,000,  the  fund  to  be  used  only  for  the  purchase  and 
retirement  of  mortgage  bonds  of  the  company  or  for  acquisition 
of  property  for  capital  or  investment  purposes. 

(2)  That  the  New  York  Railways  Company,  before  declaring 
or  paying  any  dividend  on  its  stock  or  interest  on  its  bonds 
secured  by  the  adjustment  mortgage,  expend  or  set  aside  each 
month,  beginning  January  1,  1912,  for  maintenance  and  deprecia- 
tion during  each  month  a  sum  at  least  equal  to  20  per  cent  of  its 
gross  operating  revenue  for  such  month,  and,  if  not  expended  for' 
repairs  and  maintenance  within  that  month,  that  the  unexpended 
portion  be  credited  as  of  the  end  of  that  month  to  "Accrued 
Amortization  of  Capital,"  in  accordance  with  the  uniform  system 
of  accounts  prescribed  for  street  and  electric  railways. 
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In  its  application  for  rehearing  the  New  York  Railways  Com- 
pany objecta  only  to  the  order  last  named,  contending,  among 
other  things,  that  the  commission  is  not  authorized  by  statute  to 
make  any  such  requirements  in  the  case  of  a  company  formed 
upon  reorganization  under  sections  ft  and  10  o£  the  Stock  Corpo- 
ration Law.  The  question,  therefore,  is  whether  the  commission 
has  authority  to  make  any  such  requirements  in  thia  proceedmg, 
if  justified  by  the  evidence. 

In  so  far  as  the  application  for  rehearing  is  stated  to  be  baaed 
upon  the  ground  that  no  notice  that  any  such  thing  as  the  establish- 
ment  of  an  amortization  or  depreciation  fund  was  to  be  con- 
sidered in  this  case  and  that  no  opportimity  to  offer  evidence  as 
to  the  said  matters  or  to  be  heard  thereon  was  given,  it  is  to  be 
noted  that  the  commission  upon  the  rehearing  opened  up  the 
entire  case  so  far  as  these  matters  were  concerned  to  the  New 
"b'ork  Railways  Company,  and  the  company  was  heard  and  given 
full  opportunity  to  present  such  further  evidence  or  ai^mont 
thereon  as  it  might  see  fit. 

The  courts  have  many  times  held  that  operating  expenses  should 
be  borne  out  of  income  and  that  depreciation,  interest  and  dis- 
count should  be  borne  out  of  income  in  like  manner  as  operating 
expenses.  People  ex  rel.  Jamaica  W.  S.  Co.  v.  Tax  Corars.,  196 
N.  Y.  39;  People  ex  rel.  Manhattan  Co.  v.  Same,  203  id.  821, 
237;  People  ex  rel.  Joline  v.  Same,  N.  Y.  L.  J.,  Nov.  27,  1912. 
The  Public  Service  Commissions  Law  has  recognized  this  prin- 
ciple and  has  authorized  the  commission  to  prescribe  a  system  of 
accounts  for  street  railroad  corporations  and  the  manner  in  which 
snch  accounts  are  to  be  kept,  and  to  prescribe  the  form  of  accounts 
and  records  to  be  kept  as  to  receipla  and  expenditures  of  mwieyB, 
and  it  has  also  authorized  the  commission  after  a  hearing  to  pro- 
scribe by  order  the  accounts  in  which  particular  outlays  and  re- 
ceipts shall  h©  entered,  charged  or  credited.  Pub.  Serv.  Com. 
Law,  §  52.  It  may  well  be  that  after  a  receipt  or  an  expenditure 
has  been  so  credited  or  charged  there  will  be  less  money  shown 
on  the  books  as  surplus  applicable  to  the  payment  of  dividends 
and  that  fewer  dividaids  out  of  capital  will  thereafter  be  paid. 
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With  reference  to  the  power  of  the  com  mission  under  the  statute 
there  are  now  two  questions :  First.  As  to  the  power  of  the  com- 
mission to  require  the  establi^ment  of  an  amortization  fund  to 
make  up  the  difference  between  the  value  of  the  company's  prop- 
erty and  the  face  of  its  aecurities.  Second.  As  to  the  power  of  the 
commission  to  require  the  company  to  provide  for  constant  accru- 
ing depreciation  out  of  revenues  from  its  operations. 

Amohtization  Fund, 
It  appears  upon  consideration  of  the  provisions  of  sections  9 
and  10  of  the  Stock  Corporation  Law  and  of  the  decision  in  the 
case  of  People  ex  rel.  Third  Avenue  Railway  Company  v.  Public 
Service  Commisaion,  203  N.  Y.  299,  that  the  commission  has 
power  to  determine  whether  the  proposed  stock  and  bonds  are  to  be 
issued  under  and  in  conformity  with  the  provisions  of  the  statute, 
whether  the  new  corporation  has  been  duly  organized  and  become 
vested  with  the  title  to  the  property  and  franchises  of  the  old 
corporation  and  whether  the  plan  of  reorganization  is  being  car- 
ried out,  and  also  whether  the  total  par  value  of  the  new  securities 
exceeds  the  total  par  value  of  securities  of  the  company  to  whose 
property  and  franchises  it  has  succeeded,  and  any  new  money 
contributed.  It  would  seem  that  the  character  and  the  amount 
of  the  securities  to  be  issued  are  such  as  may  be  agreed  upon  by 
the  purchaser  at  the  foreclosure  sale  and  the  creditors  to  whom 
by  bis  plan  he  shall  give  recognition,  provided  only  the  aggregate 
is  not  greater  than  the  amount  of  the  securities  of  the  former  com- 
pany, plus  any  cash  put  in.  The  securities  as  to  face  amounts 
are  authorized  entirely  without  regard  to  the  property  acquired  by 
the  company,  and  are  to  he  issued  under  the  authority  of  the 
statute  and  not  so  far  as  their  amount  or  character  is  concerned 
under  any  real  control  of  or  dependence  upon  the  public  service 
commission.  It  would  seem,  therefore,  after  careful  consideration 
of  the  whole  question,  and  particularly  the  brief  of  counsel  for 
the  applicants,  that,  notwithstanding  a  finding  by  the  commission 
that  the  face  of  the  securities  exceeds  the  value  of  the  property  by 
as  much  as  $16,500,000,  and  that  the  securities  are,  therefore, 
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issued  at  a  discount  of  that  amount,  the  commissioti  was  without 
authority  to  require  the  deficiency  to  be  made  up  or  amortized. 
In  the  opinion  of  the  commission  the  company  ought  to  provide 
an  amortization  fund  for  this  purpose,  but  the  power  conferred 
by  the  Public  Service  Commissions  Law  is  not  broad  enough  to 
authorize  the  commission  to  issue  an  order  requiring  the  company 
to  do  BO.  The  order  of  the  commission  is,  therefore,  to  that  extent 
unwarranted  and  should  be  changed. 

Depreciation  Fund. 

Upon  further  conaideration  of  the  provisions  of  the  order  re- 
quiring the  establishment  of  a  reserve  fund  to  provide  for  main- 
tenance, repairs,  renewals,  depreciation,  etc.,  the  commission  con- 
siders that  the  order  is  within  the  power  of  the  commission  and  is 
fully  justified  by  the  evidence  in  the  case.  The  matter  has  been 
discussed  in  the  opinion  of  the  commission  filed  at  the  time  of  the 
making  of  the  orders  and  the  authorities  seem  fully  to  sustain  the 
requirement.  People  ex  rel.  Jamaica  W,  S.  Co.  v.  Comra.,  196 
N.  Y.  39;  People  ex  rel.  Manhattan  Co.  v.  Comrs.,  203  id.  231, 
237;  People  ex  rel.  Joline  v.  Comrs.,  N.  Y.  L.  J.,  Nov.  27,  1912. 

An  order,  therefore,  will  be  made  upon  this  rehearing  eliminat- 
ing from  the  order  made  under  date  of  February  27,  1912,  so 
much  thereof  as  requires  the  establishment  and  maintenance  of 
an  amortization  fund  to  make  up  the  difference  in  the  value  of 
the  property  acquired  by  the  company  and  the  face  value  of  the 
securities  issued  by  the  company  in  return  therefor. 
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In  the  Matter  of  the  Application  of  the  Long  Island  Railroad 
Company  for  the  coneeait  of  the  Public  Service  Commission 
for  the  First  District,  pursuant  to  the  proviaiona  of  section  3i 
of  the  Kailroad  Law,  to  the  discontinuance  of  its  establiabed 
station  at  Ramblersville,  on  the  Rockaway  Keach  Division,  in 
the  borough  of  Queens,  city  of  New  York, 

Case  No.  1601.. 

(Pablic  Berrice  CommiHSion,  First  District,  Jnly,  1012.) 

Statioiia  —  iHwoiitiniuuice  by  canler  and  sabstitntlon  of  new  itation  ntarby 
— cDnMDt  granted  npon  conditions. 

Under  all  of  the  circumetancCB  stated,  the  consent  of  the  commiBsion 
to  the  discontinuance  of  the  Bamblersvilte  station  of  the  L.  I.  R.  R.  Co. 
should  be  granted,  on  condition  that  the  carrier  first  build  and  open 
a  new  station  at  the  adjacent  point  deemed  preferable  and  also  build 
certain  footwalks  and  bridges  to  facilitate  access  to  the  station. 

The  facts  as  to  the  matter  appear  in  the  opinion  adopted. 
The  order  entered,  on  July  2,  1912,  in  pursuance  of  the  opin- 
ion, provided,  in  part: 

That  the  consent  of  the  public  service  commissim  for  the  first  district  be 
and  hereby  is  granted  to  the  Long  Island  Railroad  Compajiy  to  discontinue 
its  station  at  Ramblersville  on  the  Rockawa;  Beach  division,  this  consent 
to  take  effect  only  after  the  establishment,  construction  and  opening  for 
operation  of  a  new  and  suitable  railroad  station  at  a  point  approximately 
1,400  feet  north  of  the  present  station,  and  after  the  Long  Island  Railroad 
Company  shall  have  constructed  a  suitable  footwalk  along  the  eastetly  line 
of  its  right  of  way  beginning  at  a  point  opposite  what  is  known  ae  Kilver 
street  approximately  800  feet  northerly  from  the  present  station,  and  running 
thence  northerly  across  Hawtree  creek  at  the  proposed  new  westbound  plat- 
form, and  after  the  company  shall  have  constructed  a  suitable  footwalk 
located  west  of  its  tracks  leading  from  the  present  eastbound  station  platform 
to  the  proposed  new  eastbound  platform. 

Further  ordered,  that  said  Long  Istand  Railroad  Company  shall  maintain 
in  good  condition  and  open  to  the  traveling  public  the  said  footwalks  until 
further  order  of  tliie 


Arthur  DuBois,  for  the  commission. 
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Charles  L.  Addison,  for  The  Long  Island  Railroad  Company, 
petitioner. 

Phelan  Beale,  for  E.  E.  Meacham  &  Son,  property  ownerB. 

WoL  H.  Riueell,  for  the  Rambleraville  Board  of  Trad& 

Edgar  F.  Hazleton,  for  Emil  Godoa,  a  property  owner. 

Anson  B.  Cole,  for  Joseph  Fallert  and  the  Joseph  Fallert 
Brewing  Company,  property  owners. 

Mor^ouee  &  Smith,  for  the  Venetia  Company,  a  property 


Michael  J.  Dady,  for  the  Howard  estates. 

WiLLiAUB,  Commissioner. —  A  previona  application  for  the  re- 
location of  this  station  was  denied.  Case  No.  1230,  June  27, 
1911,  However,  in  the  opinion  it  was  stated  that  the  order  should 
be  without  prejudice  to  any  future  action. 

Since  that  time  the  streets  in  the  immediate  vicinity  of  the  pro- 
posed new  station  have  been  graded  and  paved ;  water  mains  have 
been  laid  by  the  consult  of  the  city  authorities;  canals  have  been 
dug  leading  to  the  bay,  and  a  number  of  houses  built.  These 
streets  are  laid  out  according  to  the  plan  of  the  city  map,  and 
are  wide,  substantial  highways. 

The  frwght  switches,  where  all  freight  for  Bamblersville  is  re- 
ceived, are  at  the  site  of  the  proposed  station,  and  there  is  no  ques- 
tion but  that  the  passenger  station  should  be  in  close  proximity. 
At  the  site  of  the  present  station  or  platform  there  are  no  streete; 
merely  private  boardwalks  laid  out  unsysteniatically,  and  to  reach 
many  of  these  walks  it  is  necessary  to  cross  a  bridge,  which  is  also 
private,  and  the  public  is  so  informed  by  means  of  a  largo  sign. 

For  a  great  part  of  the  present  Ramblcrsville  section,  the  new 
station  will  he  no  further  than  the  old.  I  think,  however,  that 
inasmuch  as  there  are  no  streets  laid  out  in  the  old  section  of 
Ramblers vi lie,  the  applicnnt  should  be  compelled  to  maintain  a 
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walk  from  the  site  of  the  present  platform  north  to  the  new 
station  on  the  west  side  of  its  railroad;  and  also  a  bridge  and 
walk  upon  the  east  side  from  the  station  south  as  far  as  opposite 
what  is  known  as  Silver  street. 

Further  application  may  be  made  for  the  discontinuance  of 
these  walks  when  roads  are  laid  out  in  Raniblersville,  or  when 
streets  are  graded  and  a  bridge  built  on  the  east  side  of  the  new 
station. 


In  the  Matter  of  the  Application  of  the  Socrn  Brooklts  Rail- 
way Company  for  authorization  to  purchase  and  acquire  the 
capital  stock  of  the  Prospect  Park  and  South  Brooklyx 
Railroad  Company,  and  of  Tue  New  York  and  Coney 
Island  Railroad  Company. 

Case  No.  1512. 

(Public  Service  CommiBaion,  First  District,  Jnl;  2,  1912.) 

Transfers  of  stock —  purchAse  of  stock  to  secure  nee  of  real  property  needed 
for  new  transit  lines. 

The  facts  as  to  the  application  appear  in  the  opinion  adopted. 

The  order  en-tered,  on  July  2,  1912,  in  pursuance  of  the 
opinion,  was  as  follows: 

Soutli  BrcK>kljn  Bailway  Company  having  made  application  to  this  com- 
misBion  bj  petition,  dated  and  verified  Ma;  23.  1012.  pursuant  to  the  pro- 
visions of  section  64  of  the  Public  Service  Commissions  Law,  for  authoriEa- 
tion  to  purchase  and  acquire  493  of  the  entire  SOO  sliarca  of  the  cajjital  stock 
of  the  Prospect  Park  and  South  Brooklyn  Railroad  Company,  and  820  of 
the  entire  1,000  shares  of  the  capital  stock  of  the  New  York  and  Coney  Island 
Psilroad  Company,  and  a  hearing  having  been  duly  had  on  said  petition 
before  the  commiSBion  on  June  12,  1S12,  Mr.  Commissioner  Williams  presiding, 
nftcr  due  publication  of  the  time,  place  and  purpose  thereof,  Mr.  A.  M. 
Williams  appearing  aa  counsel  for  the  petitioner,  and  no  one  appearing  in 
opposition  thereto,  and  due  deliberation  having  been  had,  it  is 

Ordered,  that  the  purchase  and  acquisition  by  the  SouUi  Brooklyn  Bailway 
Company  of  405  Bhares  of  the  capital  stork  of  the  Prospect  Park  and  South 
Brooklyn  Railroad  Company,  and  820  shares  of  the  capital  stock  of  the  New 
York  and  Coney  Island  Railroad  Company,  at  a  price  not  to  exceed  that 
specified  in  aaid  petition,  be  and  the  same  hereby  are  authoriied. 
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H.  S.  Whitman,  for  the  commission. 
A.  M.  Williams,  for  the  Soutli  Brooklyn  Railway  Company. 

Williams,  Commissioner. —  This  is  an  applicatioa  by  the 
South  Brooklyn  Railway  Company  for  the  authorization  by  the 
commission  of  the  purchase  of  495  shares  of  the  entire  500  shares 
of  the  capital  stock  of  the  Prospect  Park  and  South  Brooklyn 
Railroad  Company  and  820  shares  of  the  entire  1,000  shares  of 
the  capital  stock  of  the  New  York  and  Coney  Island  Railroad 
Company. 

All  of  the  corporations  mentioned  are  incorporated  under  the 
laws  of  the  state  of  New  York.  Through  various  leases  the  appli- 
cant company  now  has  possession  of  and  operates  the  properties 
of  th©  Prospect  Park  ('ompany  and  the  New  York  and  Coney 
Island  Company  aa  lessee.  The  capital  stock  of  the  Prospect 
Park  Company  is  $50,000,  divided  into  500  shares,  all  common 
stock,  of  the  par  value  of  $100  each.  Tho  capital  stock  of  the 
New  York  and  Coney  Island  Company  ia  $100,000,  divided  into 
1,000  ahares,  all  common  stock,  of  the  par  value  of  $100  each. 

Tho  Prospect  Park  Company  claims  to  own  a  private  right  of 
way  in  fee  which  begins  at  a  point  at  the  old  city  line  between 
the  old  town  of  New  Utrecht  and  the  city  of  Brooklyn  at  about 
Ninth  avffliue  and  nms  in  an  ensterly  direction  to  Qravesend 
avenue  and  Avenue  D,  and  has  a  width  of  about  50  feet,  with  the 
exception  of  the  block  between  Ninth  and  Tenth  avenues,  where 
the  company  claims  to  own  practically  the  entire  block. 

The  New  York  and  Coney  Island  Company  claims  to  own  a 
private  right  of  way  in  foe  which  begins  at  Surf  avenue,  Coney 
Island,  at  the  old  Culver  terminal  and  runs  generally  in  a  westerly 
direction  to  Norton's  Point,  Gravesend  hay,  and  haa  a  width  of  40 
feet  for  the  entire  distance,  except  at  the  terminal  at  Seagate, 
where  the  width  is  about  200  feet. 

It  was  testified  that  portions  of  th©  real  estate  mentioned  are 
necessary  for  use  in  connection  with  tho  new  subway  and  rapid 
transit  lines.  The  applicant  company  is  one  of  the  constituent 
companies  of  the  Brooklyn  Rapid  Transit  Cfunpany. 
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The  applicant  company  has  received  a  written  offer  from 
Charles  D,  Meneely,  the  owner  of  495  shares  of  the  capital  stock 
of  the  Prospect  Park  Company  and  820  shares  of  the  capital 
stock  of  the  New  York  and  Coney  Island  Company,  to  sell  the 
stock  for  $112.50  per  share.  The  applicant  has  not  stated  how 
it  will  finance  this  purchase,  and  the  commission  expresses  no 
opinion  as  to  the  reasonableness  of  the  amount  paid.  Indeed,  it 
may  depend  upon  the  outcome  of  litigation  and  of  an  agreement 
with  the  public  authorities  for  certain  property.  However,  the 
question  of  capitalization  may  never  arise,  and  the  approval  of 
this  application  in  no  way  commits  the  commisaion  to  approve  an 
issue  of  securities  to  pay  the  purchase  price.  That  question  will 
be  reserved  for  consideration  at  the  proper  time. 


In  the  Matter  of  the  Hearing  on  the  motion  of  the  Commission 
on  the  question  of  Gas  Pressure  Regulations  to  be  pre- 
scribed as  to  all  gas  companies  furnishing  gas  for  consumption 
in  the  Borough  of  the  Bronx. 

Case  No.  1578. 

In  the  Matter  of  the  Hearing  on  the  motion  of  the  Commission 
on  the  question  of  Gas  Pressure  Reoulatioxs  to  be  prescribed 
as  to  all  gas  companies  furnishing  gas  for  consumpticm  in  the 
Borough  of  Richmond. 

Case  No.  1580. 

(Public  Service   CommiBaion,   Firert   District,   December,   1912.) 
Both  casCB  decided  together. 

Service  —  gas  corpoiationa  —  g&s  piessure  —  nulnteiuiice  of  recording  preasim 
sangeB  througlioat  the  territorj  supplied  —  oae  gange  per  square  mile  — 
altematlve  afforded  compsnles  In  districts  not  cloaelj  bnllt  up. 

Hiaimnm  pressuie  at  the  coniumer'g  end  of  service  pipes  —  reconstTuctlon  of 
small  pipes  in  ungraded  streets. 

In  the  order  prescribing  standards  of  gsa  pressure  within  the  borough 
of  Manhattan,  it  waa  provided  that  each  gas  company  should  maintain 
recording  pressure  gauges  so  located  thut  any  gas  consumer  should  not 
be  more  than  3.R00  leet  in  an  air  line  from  the  nearest  gauge  upon  the 
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diBtribution  ajstem  bj  wbich  he  ia  Bupplied  and  that  there  should  be 
*t  least  one  gauge  for  each  square  mile  of  territory.  In  determining 
what  should  be  the  requirement  in  the  borough  of  Kichmond  and  in  the 
portion  of  the  borougli  of  The  Bronx  lying  west  of  Broadway  and  east 
of  the  Bronx  river,  it  appeared  that  this  territory  was,  for  moet  part, 
entirely  different  from  the  borough  of  Manhattan,  that  It  was  made  up 
of  scattered  settlements,  that  the  population  was  not  dense,  that  there 
were  long  stretches  of  mains  with  eomparatively  few  eerriceB  extending 
therefrom,  and  that  conditions  changed  as  the  localities  were  developed 
and  populated.  Held, —  that  as  to  the  territory  indicated,  the  companies 
may  either  comply  with  the  same  rule  as  prescribed  for  the  borough  of 
Manhattan,  or  may  submit,  every  two  years,  for  the  approval  of  tbe 
commission,  a  list  of  gauge  locations. 

It  appeared  that  in  the  borough  of  Th«  Bronx,  pipes  had  been  laid  in 
many  ungraded  streets  and  streets  to  which  title  had  not  been  acquired 
by  the  city,  and  that  in  many  instances  these  pipes  were  so  smsll  that 
a  two-inch  pressure  could  not  be  maintained  at  the  consumer's  end  of 
tbe  service  pipes  without  such  an  increase  in  pressure  and  loss  by  lealcage 
as  to  necessitate  the  immediate  reconstruction  of  these  pipes,  with  a 
■econd  reconstruction  necessary  wlien  the  streets  are  acquired  by  the  city 
and  placed  at  a  proper  grade.  Held, —  that  every  consumer  should  have 
ample  pressure,  whether  bis  bouse  is  on  an  ungraded  street  or  not,  but 
in  view  of  the  heavy  burden  which  would  otlierwise  be  laid  upon  Thn 
Bronx  companies,  the  requirement  made  will  be  that  hereafter  they  shsH 
lay  only  adequate  mains,  whether  the  streets  are  graded  or  not,  and 
they  will  be  accorded  two  and  one-half  years  within  which  to  improve 
conditions  in  ungraded  streets. 

The  facta  as  to  the  matter  appear  in  the  opinion  adopted. 

A  hearing  having  been  duly  held  on  motion  of  the  commission  on  Novem- 
ber 18,  1912,  before  Honorable  Mito  R.  Maltbie,  Commissioner,  presiding, 
William  J.  Welsh,  appearing  for  the  New  York  and  Richmond  Gas  Company, 
and  Arthur  DuBois,  assistant  counsel,  attending  for  the  commission,  and 
the  commission  t>eing  of  opinion  tliat  the  acts  and  regulations  of  tbe  gas 
corporation  supplying  gas  in  the  borough  of  Richmond  are  unreasonable. 

Now,  therefore,  it  ia  ordered,  that  the  New  York  and  Richmond  Qas  Com- 
pany and  each  gas  corporation  supplying  gas  for  light,  heat  or  power  in  the 
borough  of  Richmond,  city  of  New  York,  be  and  it  hereby  is  directed  to  com- 
ply with  the  requirements  and  regulations  below  set  forth: 

1.  Each  gas  corporation  eupplying  gas  for  light,  heat  or  power  in  the 
borough  of  Richmond,  city  of  New  York,  shall  either 

(a)  Provide  prior  to  April  1,  1S13,  and  maintain  thereafter  recording 
pressure  guoges,  of  a  type  to  be  approved  by  the  commisaion,  so  located 
that  no  gas  consumer  sliall  be  more  than  thirty-eight  hundred  (3800)  feet 
In  an  air  line  from  the  nearest  g»u^  upon  tlie  diKlrihution  system  by  which 
he  is  supplied,  and  that  there  shall  be  at  least  one  gauge  in  each-square 
mile  of  territory  supplied  by  each  corporation,  or 
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(b)  Install  prior  to  April  1,  1913,  and  thereafter  maiDtain  a  pressure 
recordiDg  gauge  of  kn  approved  type  at  each  location  named  and  described 
in  a  list  ot  gauge  locations,  which  list  ahatl  have  been  submitted  to  the 
commission  and  bj  the  commission  approved;  aubmiasion  muet  be  made  and 
approval  secured  nithin  two  (2)  years  from  the  date  ot  the  previous  approval. 

Each  gauge  shall  be  located  as  nearly  as  practicable  to  the  point  of  mini- 
mum pressure  in  its  district  and  a  separate  service  shall  in  each  case  be  run 
from  the  gaa  main  to  the  gauge,  no  gas  consumption  being  taken  from  aaid 
service.  Each  chart  taken  from  those  gauges  shall  be  marked  with  the  com- 
pany's name,  location  of  gauge  from  which  it  waa  taken,  and  the  date  it  was 
placed  and  removed,  and  shall  be  Sled  and  preserved  by  the  corporation  for 
not  less  than  three  (3)  years.  On  or  before  April  1,  1913,  each  corporation 
shall  notify  the  commission  of  the  location  of  each  gauge  and  also  of  all 
changes  in  location  and  new  locations  ot  gauges  within  five  (5)  days  from 
the  date  of  such  change  or  new  location. 

2.  On  and  after  July  I,  1613.  the  minimum  pressure  of  gaa  as  measured 
at  the  consumer's  end  of  the  company's  service  pipe  to  any  consumer  shall 
not  be  less  than  two  incbea  (2")  water  column  on  two  (2)  consecutive  days. 
Where  the  company  ia  or  will  be  unable  to  maintain  such  minimum  pressure 
on  account  of  causes  beyond  its  control,  it  shall  immediately  notify  the  com- 
mission and  request  an  extension  of  time  within  which  to  comply  with  this 
provision,  and  said  company  shall  comply  with  this  provision  within  the 
time  thus  fixed. 

3.  On  and  after  July  I,  IQ13,  the  maximum  pressure  of  gas  as  measured 
at  the  consumer's  end  of  the  company's  service  pipe  to  any  consumer  shall 
not  exceed  six  inches  (6")  water  column  on  two  (2)  consecutive  days,  unlpss 
the  consumer  or  consumers  supplied  from  such  service  pipe  have  made  a 
specific  request  in  writing  for  pressure  of  or  in  excess  of  six  inches  (6") 
water  column.  This  provision  shall  not  be  construed  as  imposing  any  oblij^a- 
tiou  on  the  company  to  furnish  gas  at  a  pressure  of  six  inches  <6"|  or  more. 

4.  On  and  after  July  1,  1B13,  the  maximum  daily  pressure  variation 
(independent  ot  momentary  and  pulsating  variations  of  pressure)  as  meas- 
ured at  the  consumer's  end  of  the  company's  service  to  any  consumer  shall 
not  exceed  three  inches  (3")  water  column  on  two  (2)  consecutive  days. 
On  and  after  July  I,  1914,  said  maximum  daily  preaaure  variation  shall 
not  exceed  two  and  one-h»lI  inches  {2\t,")  water  column  on  two  (2)  con- 
secutive days.  On  and  after  July  1,  1915,  such  maximum  daily  preasura 
variation  shall  not  exceed  two  inches  (2"(  water  column  on  two  (2)  eonsecu* 
tive  days. 

5.  Un  and  after  April  1,  1013,  the  maximum  momentary  pressure  variation 
(defined  as  a  sudden  increase  or  decrease  ot  pressure,  practically  instan- 
taneous and  not  recurring  with  regular  periodicity  or  frequency,  nor  neces- 
sarily with  the  same  amplitude)  at  the  consumer's  end  ot  the  company's 
service  pipe  to  any  consumer  shall  not  exceed  a  total  range  ol  ^ght-tenths 
inches   (8/10")   water  column  on  two   (2)   consecutive  days. 

C.  On  and  after  July  1,  1913,  the  maximum  pulsating  pressure  variation 
(defined  u  a  sudden  increaae  or  decrease  of  pressure  of  abort  duration. 
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practically  iMtantaneous,  and  recurring  with  regular  periodicit;  «r  fre- 
quencf,  and  uaually  approximately  with  the  aame  amplitude]  at  the  con- 
sumer's end  of  the  company's  service  pipe  to  any  consumer  shall  not  exceed 
a  total  range  of  eight-tenths  inches  (8/10")  water  column  on  two  (2)  con- 
secutive days.  On  and  after  January  I,  1914,  said  maximum  pulsating 
pressure  variation  sbill  not. exceed  a  total  range  of  flve-tenths  inches  tS/10") 
water  column  on  two   (2)   consecutive  days. 

7.  1  his  order  shall  take  effect  immediately  except  as  otherwise  herein 
provided,  and  shall  remain  in  force  until  modified  or  abrogated  by  further 
order  of  the  commission. 

8.  Each  ot  the  companies  above  named  shall  notify  the  public  service 
commission  for  the  first  district  within  ten  days  after  service  of  this  order 
upon  them  whether  the  terms  of  this  order  arc  accepted  and  will  be  obej'ed. 

The  order  entered,  oo  December  17,  1912,  ia  Case  No.  1578, 
relative  to  gas  pressure  in  the  borough  of  The  Bronx,  was  as 
follows : 

A  hearing  having  been  duly  held  on  motion  of  the  commission  on  November 
18,  1912,  before  Honorable  Milo  B.  Maltbie,  Commissioner,  presiding,  E.  H. 
Rosenquest  appearing  for  the  Bronx  Gas  and  Electric  Company,  J.  A.  Carver 
appearing  for  Central  Union  Gas  Company,  Northern  Union  Qaa  Conipany 
and  Westchester  Lighting  Company,  and  Arthur  DuBois,  assistant  counsel, 
attending  for  the  commission,  and  the  commission  being  of  opinion  that  the 
regulations  of  the  gas  corporations  supplying  gas  in  the  borough  of  The 
Bronx  are  unreasonable, 

Now  therefore,  it  is  ordered,  that  each  and  every  gas  corporation  supplying 
gas  for  light,  beat  or  power  in  the  borough  of  The  Bronx,  city  ot  New  York, 
be  and  it  hereby  is  directed  to  comply  with  the  requirements  and  regulations 
ImIow  set  forth; 

(I)  Each  gas  corporation  supplying  gas  for  light,  heat  or  power  in  that 
portion  of  the  borough  of  The  Bronx  west  ot  the  Bronx  river  and  east  ot 
Broadway  shall  provide  prior  to  April  1,  1913,  and  maintain  thereafter 
recording  preiisure  gauges  of  a  type  to  be  approved  by  the  commisHion,  so 
located  that  no  gas  consumer  west  of  the  Bronx  river  and  east  ot  Broadway 
shall  be  more  than  three  thousand  eight  hundred  ffet  (3,80U')  in  an  air  line 
from. the  nearest  gauge  upon  the  distribution  system  by  which  he  is  supplied, 
and  that  there  shall  be  west  of  Bronx  river  and  cast  of  Broadway  at  least 
one  gauge  in  each  square  mile  of  territory  supplied  by  each  corporation. 

(2|  Each  gas  corporation  supplying  gas  for  light,  heat  or  power  in  that 
portion  of  the  borough  of  The  Bronx  lying  east  of  the  Bronx  river  and  in 
that   portion   of   the   borough  of  The  Bronx  lying   west   of   Broadway   shall 

(a)    Provide  prior   to   April    1,    1913,   and   maintain   thereafter   recording 

pressure  gauges  of  a  type  to  be  approved  by  the  commission,  so  located  that 

no  gaa  consumer  shall  be  more  than  three  thousand  eight  hundred  feet  ( 3,800' ) 

in  an  air  line  from  the  nearest  gauge  upon  the  distribution  system  by  which 
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he  Ib  supplied,  and  that  there  shall  be  at  Icaat  one  gauge  in  each  squure  mile 
of  territorj  supplied  by  each  corporation,  or 

(b)  Install  prior  to  April  1,  1013,  and  thereafter  maintain  a  pressure 
recording  gauge  ol  an  approved  type  at  each  location  named  and  described 
in  a  list  ot  gauge  loeationa,  which  Hit  shall  have  been  iubinitted  to  the 
commission  and  by  the  commisBion  approved;  submission  must  be  made  and 
approval  secured  within  two  (2|  years  from  tlie  date  of  the  previous  approval. 

(31  Each  gauge  installed  as  required  in  paragraphs  (1)  and  (2)  above 
■hall  be  located  as  near  as  practicable  to  the  point  of  minimum  pressure  in 
its  district,  and  a  separate  service  shall  in  each  case  be  run  from  the  gas 
main  to  the  gauge,  no  gas  consumption  being  taken  from  said  service.  Each 
chart  taken  from  these  gauges  shall  be  marked  with  the  company's  name, 
location  of  gauge  from  wliich  it  was  taken,  and  the  date  it  was  placed  and 
removed,  and  shall  be  filed  and  preserved  by  the  coloration  for  not  less  than 
three  (3)  years.  On  or  before  April  1,  1613,  each  corporation  shall  notify 
the  cammission  of  the  location  ot  each  gauge  and  also  of  all  changes  in 
location  and  new  locations  ot  gauges,  within  five  (5)  days  from  the  date 
ot  such  change  or  ne«  location. 

(4)  On  and  after  October  1,  1913,  the  minimum  pressure  of  gas  as  measured 
at  the  consumer's  end  ot  the  company's  service  pipe  to  any  consumer,  shall 
not  be  less  than  two  inches  (2")  water  column  on  two  (2)  consecutive  days, 
except  where  the  service  is  taken  from  a  main  located  previous  to  the  date 
of  this  order  in  an  ungraded  street  or  in  a  street  which  has  not  been  acquired 
by  the  city,  in  which  case  said  minimum  pressure  shall  not  be  less  than  one 
and  one-half  inches  |1H')  waf  culumn  on  t"'o  consecutive  days.  On 
and  after  July  1,  1916,  said  minimum  pressure  shall  in  no  case  be  less  than 
two  inches  (2")  water  column  on  two  (2)  consecutive  days.  Where  the 
company  is,  or  will  be  unable  to  maintain  such  minimum  pressure  on  account 
of  causes  beyond  its  control,  it  shall  immediately  notify  the  commission  and 
request  an  extension  of  time  within  which  to  comply  with  this  provision, 
and  said  company  shall  comply  with  this  provision  within  the  time  thus  fixed. 

(6)  On  and  after  July  1.  1913,  the  maximum  pre^Hure  of  gas  as  measured 
at  the  consumer's  end  of  the  company's  service  pipe  to  any  consumer,  shall 
not  exceed  six  inches  (6")  water  column  on  two  (2)  consecutive  days,  unless 
the  coasumer,  or  consumers  supplied  from  such  service  pipe  have  lAade  a 
Bpeciflc  request  in  writing  for  pressure  of  or  in  excess  ot  six  inches  (fl") 
water  column.  This  provision  shall  not  be  construed  as  imposing  any  obliga- 
tion on  the  company  to  furnish  gas  at  a  pressure  of  six  inches   (6")  or  more. 

{6)  On  and  afUr  October  1,  1913.  the  maximum  daily  pressure  variation 
(independent  of  momentary  and  pulsating  variations  of  pressure^  as  measured 
at  the  consumer's  end  of  the  company's  service  pipe  to  any  consumer,  shall 
not  exceed  three  inches  (3")  water  column  on  two  (2)  consecutive  days.  On 
and  after  July  1,  IBM,  said  maximum  daily  pressure  variation  shall  not 
exceed  two  and  one-half  inches  (2V.t"J  water  column  on  two  (2)  consecutive 
days.  On  and  after  July  1,  1915,  such  maximum  daily  pressure  variation 
shall  not  exceed  two  inches   (2")  water  column  on  two   |2)   consecutive  days. 

(7)  On  and  after  July  1,  ]!H3,  the  maximum  momentary  pressure  variation 
{deBned   aa   a  sudden   increase  or   decrease   of  pressure,  practically   instan- 
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taneouB,  »tid  not  recurring  with  regular  periodicity  or  frequency,  hot  necea- 
Barity  with  the  aame  amplitude)  at  ttie  consumur'e  end  of  the  company's 
service  pipe  to  ajiy  consumer  siiall  not  exceed  a.  total  range  of  eight-tenths 
iDches    (B/10")    water  column  on  two    (2)    conisecutive  days. 

{S)  Un  and  after  July  I,  liVS,  the  maximum  pulsating  pressure  variation 
(defined  as  a  sudden  increase  or  decrease  of  pressure  of  short  duration,  prac- 
tically instantaneous,  and  recurring  with  regular  periodicity  or  frequency, 
and  usually  with  approximately  the  same  amplitude)  at  the  consumer's  end 
of  the  company's  service  pipe  to  any  consumer,  sUall  not  exceed  a  total  range 
of  eight-tenths  inches  |S/10")  water  column  on  two  (2)  consecutive  days. 
On  and  after  January  1,  1914,  said  maximum  pulsating  pressure  variation 
shall  not  exceed  a  total  range  of  five-tenths  inches  (5/10")  water  column 
on  two  (2)   consecutive  days. 

(0)  This  order  shall  take  effect  immediately  except  as  herein  provided, 
and  shall  remain  in  force  until  modified  or  abrt^ated  by  further  order  of 
the  commission. 

(10)  Each  of  the  companies  above  named  shall  notify  the  public  service 
commission  for  the  first  district  within  ten  d^ys  after  service  of  this  order 
upon  them  whether  the  terms  of  this  order  are  accepted  and  will  be  obeyed. 

Arthur  DuBois,  for  the  commission. 

E.  H,  Rosenquost,  for  tlie  Brraix  Gas  and  Electric  Company. 

J.  A.  Garver,  for  the  Central  Union  Gas  Company,  the 
Northern  Union  Gas  Company,  and  the  Westchester  Lighting 
Company. 

William  J.  Welsh,  for  the  New  York  and  Richmond  Gas  Com- 
pany. 

ifAi.TniE,  Commissioner. —  On  June  25,  1912,  th<)  commission 
adopted  an  order  in  Case  Xo.  1480  prescribing  gas  pressure  regula- 
tions for  the  borough  of  ilanhattan.  Prior  to  the  adoption  of  this 
order,  an  investigation  had  been  made  into  the  general  subject  of 
gas  pressure  and  the  special  local  conditions  that  existed  in  the 
borough  of  Manhattan.  An  opinion  was  also  adopted  in  that 
proceeding  (Re  Gas  Pressure  in  Manhattan,  8  P.  S.  C.  R.  [Ist 
Dist.,  N,  Y.]  295)  which  states  the  reasons  for  the  order  then 
adopted.  It  is  unnceesaary  to  repeat  here  the  general  discussion 
therein  contained,  and  we  shall  confine  ourselves  to  the  special 
conditions  in  the  boroughs  of  Richmond  and  The  Bronx  which 
are  affected  by  the  orders  now  adopted. 
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There  is  at  present  no  statute  or  ordiuauce  regulating  gas 
pressure  within  these  boroughs,  and  a  general  investigation  clearly 
indicates  that  the  service  is  not  entirely  what  it  should  be,  and 
that  there  ia  need  of  improvement.  Although  the  service  is  proper 
and  adequate  in  many  parts  of  these  boroughs,  the  regulations 
have  general  application. 

The  order  prescribing  regulations  for  Manhattan,  having  been 
accepted  by  all  of  the  corporations  supplying  gas  for  light,  heat 
or  power  in  that  borough,  was  adopted  as  a  basis  for  the  hearings 
given  in  these  two  cases,  and  it  was  stated  that  if  the  corporations 
could  demonstrate  that  alterations  should  be  made  hecauae  of 
peculiar  local  conditions  in  the  outlying  districts,  such  modifica- 
tions would  doubtless  be  adopted  by  the  commission. 

CoNDiTiosa  IN  Richmond  Borouoh, 
The  borough  of  Richmond  is  supplied  by  one  company.  This 
company  made  but  one  su^estion  and  stated  that  if  the  order 
were  modified  in  this  regard,  the  New  York  and  Richmand  Gas 
Company  would  be  prepared  to  accept  the  order  in  other  regards 
and  make  such  improvements  as  were  necessary  within  the  time 
allowed.  The  only  matter  as  to  which  modification  was  requested 
related  to  the  location  of  the  recording  pressure  gauges.  In  the 
order  for  the  borough  of  Manhattan,  it  waa  provided  that  each 
corporation  should  maintain  gauges  so  located  that  any  gas  con- 
sumer e^ould  not  be  more  than  3,800  feet  in  an  air  line  from  the 
nearest  gauge  upon  the  distribution  system  by  which  he  was 
supplied,  and  that  there  should  be  at  least  one  gauge  to  each 
square  mile  of  territory.  The  Richmond  Company  stated  that  its 
territory  was  entirely  different  from  the  borough  of  Manhattan, 
that  it  was  made  up  of  scattered  settlements,  that  the  population 
was  not  dense,  that  there  were  long  stretches  of  mains  with  com- 
paratively few  services  extending  therefrom,  and  that  conse- 
quently it  would  not  be  necessary  to  have  as  many  gauges  as 
would  bo  proper  in  a  densely  populated  area  like  the  borough  of 
Manhattan, 

As  the  rule  regarding  the  location  of  pressure  gauges  in  no  way 
affects  the  requirenicnta  as  to  the  pressure  under  which  gas  should 
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be  supplied  to  each  consumer,  and  as  there  is  considerable  merit 
in  the  request  made  by  the  Richmond  Company,  it  has  been  de- 
cided to  prepare  the  order  in  the  alternative  fortn,  bo  that  the 
company  may  do  either  of  two  things.  It  may  comply  with  the 
same  rule  as  in  Manhattan ;  or  it  may  submit  every  two  years  for 
the. approval  of  the  commission  a  list  of  gauge  locations,  and  if 
stich  locations  are  approved  by  the  commission  as  reasonable,  the 
company  may  for  the  following  two  years  locate  its  gauges  as  in- 
dicated by  such  list.  The  two-year  limit  is  fixed  in  view  of  the 
fact  that  cmisiderable  portions  of  Richmond  are  in  the  develop- 
ment stage  and  that  the  conBtniction  of  many  apartments  or 
dwellings  in  a  single  locality  might,  and  probably  would,  affect 
pressures  very  materially.  Hence,  locations  which  are  quite 
proper  and  satisfactory  at  the  present  time  might  be  wholly  inade- 
quate after  a  few  years  have  elapsed. 

It  should  not  be  inferred,  however,  that  companies  need  not 
make  further  teste,  and  that  if  the  pressure  gauges  indicate  con- 
ditions to  be  within  the  requirements  of  the  order,  the  commissicm 
will  assume  that  the  order  has  been  complied  with.  Such  might 
not  be  the  case,  for  the  reflations  refer  to  pressure  conditions  at 
the  consumer's  end  of  the  company's  service  pipe,  and  the  com- 
paratively small  number  of  gauges  required  by  the  order  might 
not  indicate  the  conditions  at  the  point  mentioned  for  every  con- 
sumer. They  are  valuable,  however,  and  in  the  opinion  of  the 
commission,  a  company  which  did  not  have  pressure  gauges  located 
at  frequent  intervals  would  have  no  knowledge  whatever  of  the 
pressure  supplied.  Although  the  orders  adopted  for  Manhattan, 
Richmond  and  The  Bronx  do  not  so  require,  it  is  expected  that  the 
companies  will  supplement  the  tests  and  records  made  at  the 
stationary  gauges  with  constant  inquiries  and  investigations,  so 
that  they  may  be  advised  continually  of  the  conditions  actually 
existing  throughout  the  entire  area. 

CoirDiTiONB  IN  The  Bkoki. 

Certain  companies  supplying  gas  in  the  borough  of  The  Bronx 

hare  suggested  a  modification  similar  t«  that  advanced  by  the 
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Kichmotid  Company,  and  the  local  conditions  in  certain  sections, 
particularly  east  of  The  Bronx  river,  reaemlile  bo  nearly  those  in 
Hicbmond  that"  the  same  rt^lation  as  to  pressnr©  gauges  appears 
in  the  order  affecting  those  portions  of  the  borough  of  The  Bronx 
lying  west  of  Broadway  and  east  of  The  Bronx  river. 

The  Bronx  companies  also  requested  a  change  in  the  require- 
m^it  adopted  for  Manhattan  regarding  the  minimum  pressure 
at  which  gas  is  to  be  supplied  at  the  consumer's  end  of  the  com- 
pany's service  pipe,  viz.,  two  inches  water  column  on  and  after 
July  11,  1913.  It  was  stated  that  in  The  Bronx  pipes  have  been 
laid  in  many  ungraded  streets  and  in  streets  where  the  title  has  not 
been  acquired  by  the  city,  that  these  pipes  are  in  many  instances 
so  small  that  two-inch  pressure  cannot  be  secured  without  increas- 
ing the  maximum  pressure  beyond  six  inches,  and  the  loss  by 
leakage,  that  to  meet  a  requirement  of  two  inches,  would  neces- 
sitate the  reconstruction  of  such  pipes  immediately,  and  that  when 
the  streets  are  acquired  by  the  city  and  properly  graded,  a  second 
reconstruction  would  be  necessary  because  of  the  many  great 
changes  in  grade  which  would  then  be  made. 

In  the  opinion  of  the  commission,  every  consumer  should  have 
ample  pressure,  and  the  fact  that  the  street  is  ungraded  does  not 
enable  him  to  look  with  complacence  upon  improper  pressure, 
which  is  just  as  inconvenient  and  harmful  to  him  as  it  is  to  the 
consumer  who  happens  to  live  upon  a  gra<led  street.  However, 
the  pipes  have  been  laid  and  a  heavy  burden  would  be  imposed 
upon  the  Bronx  companies  if  they  were  required  to  reconstnict 
(heir  small  mains  now  and  to  rebuild  them  again  when  the  streets 
are  graded.  But  there  is  no  sufficient  reason  why  the  companies 
should  not  hereafter  provide  adequate  mains,  even  where  streets 
are  ungraded.  As  the  order  is  drawn,  therefore,  the  company  is 
required  to  supply  gas  at  a  pressure  of  at  least  one  and  one-half 
inches  even  in  ungraded  streets  and  streets  not  yet  acquired  by  the 
city  if  the  mains  have  been  laid  prior  to  the  date  of  the  order,  and 
the  companies  are  given  two  and  one-half  years  within  which  to 
improve  conditions  in  ungraded  streets.  If.  by  the  early  part 
of  1915,  they  find  that  it  is  impossible  to  do  so  and  that  the  regu- 
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lation  is  unreasonable  in  view  o£  the  conditions  that  then  exist 
and  which  they  could  not  properly  be  required  to  alter  or  to  have 
foreseen,  the  companies  may  then  apply  to  the  commission  for  an 
amendment  of  the  order. 


In  the  Matter  of  the  Application  of  the  Kings  County  Electric 
LioUT  AND  PowEK  CoMPANY  for  approval  of  the  issuance  of 
convertible  debenture  bonds  of  the  par  value  of  $2,500,000, 
to  be  issued  March  1,  1913,  payable  twelve  years  from  and 
after  such  date. 

Case  No.  1576. 

(Public  Service  GommiaBlon,  Flnt  District,  December,   1012.) 

luiumce  of  Btocli  and  bonds  —  amoniit  of  secuTities  Itstuble — reimbunemcnt 
for  expenditures  out  of  capital  account  —  provision  for  additions  to  and 
betterments  of  the  property. 

Under  the  circumBtances  stated,  the  commiHsion  will,  at  this  time, 
authoriie  the  issuance  of  $2,000,000,  face  value,  of  del>enture  bonds  b; 
the  K-  C.  E.  L.  t  P.  Co.,  for  reimbursement  of  the  companjr  treasur; 
for  expenditures  already  made  out  of  capital  account,  and  $500,000  of 
bonds  to  be  expended  for  additions  to  and  hetterments  of  the  property 
after  proper  audit  of  the  accounte  by  the  commission. 

The  facte  as  to  the  application  appear  in  the  opinion  adopted. 
The  order  entered,  on  December  17,  1912,  in  pursuance  of  the 
opinion,  was  as  follows: 

Section  1.  Kings  County  Electric  Light  and  Power  Company  having  by  its 
petition,  dated  and  verified  November  8,  1012,  made  application  to  the  public 
service  commission  for  the  first  district  under  section  60  of  the  Public  Service 
Commiiaions  l^aw  for  an  order  authorizing  the  said  company  to  issue  $2,500,000 
par  value  convertible  six  per  cent  debenture  bonds,  said  bonds  to  be  issued 
Uarch  1,  1013,  to  be  convertible  at  par  into  stock  ol  said  company  at  the 
option  of  the  liolders  thereof  after  tliree  years  from  the  date  thereof  and 
payable  twelve  years  from  the  date  thereof;  and  the  commiasion  having  made 
an  order  under  date  of  Xovemlxr  S.  1912,  directing  that  aaid  petition  be  heard 
by  the  commission  upon  Xovemlier  IS,  1B12,  and  that  the  petitioner  publish 
>  notice  of  the  time  and  place  of  such  hearing  in  the  manner  and  as  provided 
in  Paid  order  and  Hie  proof  of  sucli  publication  with  the  secretary  of  the 
or  before  the  opening  of  said  bearing  and  aaid  application 
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having  been  heard  before  the  commiBeion,  Honorable  Milo  B.  Maltbie,  Com- 
missi i>ner,  presiding,  Messrs.  Parlver,  H«toli  i  Sticeban  appearing  tor  the 
prcitioner  in  the  support  of  the  application,  and  no  one  appearing  in  oppo- 
bition  thereto,  and  the  Kdison  Electric  Illuminating  Company,  of  Brooklyn, 
11  subsidiary  company  of  the  aforesaid  Kings  County  Electric  Light  and 
Tower  Company  which  company  owns  substantially  all  of  the  stock  of  the  Kdi- 
son Company,  having  joined  'm  the  aforementioned  petition  of  the  Kinps  Coun'y 
Electric  Light  and  Power  Company,  and  having  prayed  the  connnissian  to 
approve  the  issue  of  the  said  S^.'^OO.OOO  par  value  convertible  six  per  cent 
debenture  bonds  of  the  Kings  County  Electric  Light  and  Power  Company 
me  prayed  tor  in  tlie  petition  of  said  last  named  company  and  the  commiBsion 
having  made  investigation  and  having  examined  witnesses,  boolis,  papers  and 
documents  deemed  by  it  to  be  of  importance  in  enabling  it  to  reach  a 
determination. 

I  2.  It  being  now  tlie  opinion  of  the  commission  (1)  that  the  money  to  be 
jirocured  by  the  issue  of  said  bonds  of  the  Kings  County  Electric  Light  and 
Power  Company  to  the  amount  of  *2,.iO0,OOO  face  value,  payable  at  periods 
of  morn  than  twelve  montlis  after  the  date  thereof,  is  necessary  to  and 
reasonably  required  by  said  company  for  the  acquisition  of  property  or  for 
the  reimbursement  of  moneys  actuslly  expended  from  income  or  from  other 
moneys  in  the  treasury  of  the  corporation  not  secured  by  or  obtained  from 
the  issue  of  stocks,  bonds,  notes  or  otlier  evidence  of  indebtedness  of  such 
corporation  for  the  construction,  completion,  extension  or  improvement  of 
its  facilities,  plant  or  distributing  system  and  particularly  for  the  purposes 
which  are  hereinafter  stated  in  this  order,  and  (2)  that  said  purposes  are 
not  in  whole  or  in  part  reasonably  chargeable  to  operating  expenses  or  to 

And  it  being  now  the  opinion  of  th«  commission  (1)  that  the  money  to 
be  procured  by  the  issue  of  (2,200,000  face  value  of  demand  promissory  notes 
of  the  Edison  Electric  Illuminating  Company  of  Brooklyn  to  be  made  without 
interest  for  moneys  to  be  advanced  to  it  by  the  said  Kings  County  Electric 
Light  and  Power  Company  is  necessary  to  and  reasonably  required  by  said 
company  for  the  discharge  or  lawful  refunding  of  its  obligations  or  the  reim- 
bursement of  moneys  actually  expended  from  income  or  from  other  moneys 
in  the  treasury  of  the  corporation,  not  secured  liy  or  obtained  from  the  issue 
of  stocks,  bonds,  notes  or  other  evidence  of  indebtedness  of  such  corporation, 
for  the  acquisition  of  property,  or  for  construction,  completion,  extension  or 
improvement  of  its  facilities,  plant  or  distributing  system  and  particularly 
for  the  purposes  which  are  hereinafter  stated  in  .this  order,  and  (2)  that 
said  purposes  are  not  in  whole  or  in  part  reasonably  chargeable  to  operating 
expenses  or  to  income. 

I  3.  Ordered,  that  the  public  service  commission  for  the  first  district  does 
hereby  authorise  (1)  the  issue  by  the  suid  Kings  County  Electric  Light  and 
Power  Company  of  two  million  five  hundred  thousand  dollars  ($2,500,000) 
face  value  of  principal  of  six  per  cent  debenture  bonds  of  said  Kings  County 
Klectric  Light  and  Power  Company  in  the  form  now  before  the  commission 
bearing  date  March  1,  1913,  convertible  at  par  into  stock  of  the  said  Kings 
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County  Electric  Light  and  Power  Companf  at  the  option  of  the  holdera 
thereof  after  three  jean  from  the  date  thereof  and  payable  twelve  years  from 
the  dale  thereof,  and  (2)  the  iiaue  by  said  Edison  Electric  Illuminating 
Company  of  Brooklyn  to  the  aaid  Kings  County  Electric  Light  and  Power 
Company  of  9S^00,000  face  value  of  principal  of  demand  note«  of  aaid  Ediaon 
Electric  Illuminating  Compuiy  without  intereat. 

I  4.  It  ia  ordered,  that  said  iasue  of  bonds  and  notes  by  the  said  companies, 
respectively,  is  autborind  upon  the  conditions  following  and  not  other- 
wiae,  to  wit: 

firat.  That  the  said  Kings  County  Electric  Light  and  Power  Company  shall 
■ell  the  said  boods  hereby  authoriaed  ao  as  to  net  the  said  company  not  leaa 
tlian  par  or  face  value  of  the  principal  thereof  besides  interest  accrued 
thereon,  and  that  the  proceeds  thereof  shall  be  applied  only  to  the  following 
purpooea,  that  ia  to  aay: 

(1)  For  acquisition  of  property  described  as  follows,  vii.:  loana 

by  the  aaid  Kings  County  Electric  Light  and  Power  Com- 
pany to  the  Edison  Electric  Illuminating  Company  of 
Brooklyn  evidenced  by  the  demand  notea  of  said  last- 
named  company  herein  authoriied,  the  moneys  so  loaned 
to  be  used  by  the  Edison  Company  only  for  purposes 
specified  in  this  order  as  hereinafter  set  forth 92.200,000 

(2)  To  or  toward   reimbursement  to  the  aaid  Kings  County 

Eleetri*  Light  and  Power  Company  of  moneys  actually 
expended  from  income  of  said  company  or  from  other 
moneys  in  the  treasury  of  said  corporation  for  acquisition 
of  property  and  for  extension  and  improvement  ot  Ita 
facilities,  plant  and  distributing  aystem  between  Sep- 
tember 1,  1911,  and  September  30,  1912 300,000 

Becomd.  That  the  proceeds  of  the  said  $2,200,000  face  value  of  demand 
notes  of  the  said  Edison  Electric  Illuminating  Company  shall  be  applied 
only  to  the  following  purposes,  that  ia  to  say; 

(1)  For  the  discharge  or  refunding  of  obligations  of  the  com- 

pany incurred  for  the  acquisition  of  property  or  the  con- 
struction, completion,  estcnanm  or  improvement  of  ita 
facilitiea,  plant  or  distributing  system  and  referred  to 
In  said  application 11,100,000 

(2)  To  or  toward  reimbursement  to  a^d  Edison  Company  of 

moneys  actually  expended  from  income  of  said  company 
or  from  other  moneys  in  the  treasury  of  said  corporation, 
for  acquisition  of  property  and  for  extension  and  improve- 
ment ot  ita  facilitiea,  plant  and  distributing  system 
between  May   1,  IDU,  and  September  30,  1012 800,000 

(3)  For  acquisition  of  property  and  for  the  construction,  com- 

pletion, extenaion  or  improvement  of  its  facilitiea,  plant 

or  diatributing  system  from  and  after  January  1,  1913..  500.000 
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Third.  None  of  the  aforeaftid  (2,500,000  of  bonds  of  the  Kinga  Count? 
Electric  Light  and  Power  Company  shall  be  issued  or  gold  for  lees  than  par 
besides  accrued  interest.  The  said  bonds  shall  be  offered  for  subHcriptioo  at 
par  and  accrued  interest,  first,  to  the  stockholders  of  said  company,  and, 
second,  as  to  any  amount  not  subscribed  for  by  stock liolders,  to  the  Brooklyn 
Edison  Investment  Fund,  the  same  being  a  fund  crested  and  accumulated 
pursuant  to  a  profit-sharing  sjid  pension  plan  of  the  Edison  Electric  Illu- 
minating Company  of  Brooklyn  under  the  charge  of  "  The  Trustees  of  Brook- 
lyn Edison  Investment  Fund,"  dated  June  20,  1010,  as  amended  December  10, 
laiO.  In  case  alt  of  this  issue  of  (2,500,000  of  bonds  shall  not  be  so  sub- 
scribed for  by  the  stockholders  of  said  company  or  by  the  Brooklyn  Edison 
lovestment  Fond  as  aforesaid,  then  the  treasurer  of  the  company  shall  invite 
proposals  for  the  purchase  of  such  unsubscribed  amount  of  bonds  at  not  less 
than  par  and  accrued  interest  to  be  publicly  advertised  once  a  week  for  four 
successive  weeks  in  four  daily  newspapers  published  in  the  city  of  New  York, 
and  said  treasurer  shall  award  said  bonds  to  the  highest  bidder  or  bidders 
therefor,  said  proposals  shall  be  opened  publicly  by  the  said  treasurer  in 
the  presence  of  the  public  service  commissioners  for  the  first  district,  or 
such  of  them  as  shall  attend,  at  the  time  and  place  of  said  sale  specilied  in 
said  public  advertisement.  It  shall  be  a  condition  of  said  sale  and  the 
advertisement  calling  for  proposals  therefor  shall  so  declare  that  any  bidder 
may  bid  as  to  said  bonds  for  all  or  none  at  one  price  or  for  all  or  any  part 
at  one  price,  or  for  portions  of  said  bonds  at  different  prices,  and  any  bidder 
wbo  shall  bid  for  a  portion  of  said  bonds  may  be  required  to  accept  a  part 
of  the  amount  bid  for  by  him  at  the  same  rate  or  proportion  as  may  be 
specified  in  his  bid,  and  any  bid  which  conflicts  with  this  provision  may  be 
rejected:  and  if  the  board  of  directors  deems  it  to  be  for  the  interest  of 
the  company  so  t«  do,  it  may  award  the  bonds  to  the  bidder  offering  the 
highest  price  for  all  or  tor  a  number  of  paid  bonds,  provided,  however,  that 
if  the  board  of  directors  deems  it  to  be  in  the  interest  of  said  company  it 
may  reject  alt  bids.  Said  lioard  of  directors  may  prescribe  such  other  con- 
ditions incident  to  end  providing  for  the  proposal  for  the  purchase  of  said 
bonds  as  to  said  board  may  seem  fit. 

Fourth.  The  Kings  County  Electric  Light  and  Power  Company  and  tbe 
Edison  Electric  Illuminating  Company  of  Brooklyn  shall  keep  separate,  true 
and  accurate  accounts  showing  the  receipt  and  application  in  detail  of  the 
proceeds  of  the  sale  or  disposal  of  the  bonds  or  notes  hereby  authorited  to 
be  issued,  and  on  or  before  the  lOth  day  of  each  month  the  company  shall 
malte  verified  reports  to  the  commission  of  its  receipts  and  disbursements 
of  the  previous  montlis  of  the  proceeds  of  the  said  bonds  or  notes,  respectively, 
and  said  accounts,  vouchers  and  records  sliall  be  open  to  audit  and  may  be 
audited  from  time  to  time  hy  accountants  and  examiners  designated  for  such 
purpose  by  the  commission. 

Fifth.  None  of  the  proceeils  of  the  aforementioned  $2,200,000  of  bonds  to 
be  loaned  by  the  Kings  County  Electric  Light  and  Power  Company  to  the 
said  Edison  Electric  Illuminating  Company  of  Brooklyn  shall  be  paid  by 
the  said  Kings  County  Company  to  the  F.clison  Company  until  a  demand  note 
or  demand  notes  nf  Ihe  Edison  Company  hereinbefore  auttiorised  shall  be 
given  to  the  Klngfs  County  Company  therefor. 
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ffiztA,  That  none  of  the  proceede  of  the  aforementioned  notee  of  the  Edison 
Electric  Illuminating  Company  of  Brooklyn  hereby  authorized  for  the  pur- 
poses epecifled  in  lubdivieion  (3)  of  paragraph  second  of  section  4  of  this 
order  shall  be  expended  by  the  said  company  for  the  purposea  apecifled  therein 
until  a  properly  itemixed  bill  for  each  proposed  expenditure  shall  have  been 
submitted  to  the  commisaion  by  the  company,  with  the  certifleate  of  one  of 
its  officers  that  such  expenditure  represents  a  real  increase  in  ita  fixed  capital, 
as  deBned  in  the  accounting  rules  of  the  commisaion,'  and  not  a  replacement 
of  any  part  of  such  fixed  capital  or  a  suhatitution  for  wasted  capital,  or 
other  loss  properly  chargeable  to  iocome,  and  until  such  bill  shall  have  been 
approved  by  the  commission. 

Beventh,  The  authority  hereby  given  to  issue  such  bonds  or  notes  by  the 
Kings  County  Electric  Light  and  Power  Company,  or  by  the  Ediaon  Electric 
Illuminating  Company  of  Brooklyn,  shall  apply  only  to  bonds  or  notes  issued 
by  said  companies,  respectively,  on  or  before  June  30,  1913. 

f  5.  Further  ordered,  that  tbie  order  take  eifect  on  the  17th  day  of  Decem- 
ber, 1812,  and,  except  as  provided  in  subdivision  seventh  of  section  4  limiting 
the  duration  of  the  authority  to  issue  bonds  or  notes  herein  granted,  continue 
in  force  until  otherwise  ordered  by  the  commission,  and  that  within  ten  days 
after  service  upon  them  of  a  copy  of  this  order  said  Kings  County  Electric 
Light  and  Power  Company  and  said  Edison  Electric  Illuminating  Company 
of  Brooklyn  notify  the  commission  whether  the  terms  of  this  order  are 
accepted  and  will  be  obeyed. 

O.  O.  Semple,  for  the  commission. 

Parker,  Hatch  &  Sheehan,  by  Glemi  M.  Congdon,  for  the 
Edis<m  Electric  lUumiDating  Company  of  Brooklyn. 

Maltbie,  Commisaioner. —  The  companies  affected  by  this  pro- 
ceeding have  been  authorized,  in  connection  with  a  previous  ap- 
plication, to  issnc  debentures  and  to  make  inter-Kiompany  loans. 
Reference  may  be  made  to  the  opinion  in  the  following  case  for 
data  showing  their  general  status  and  relationship:  Case  No. 
1174,  Application  of  Kings  County  Electric  Light  and  Power  Co. 
for  approval  of  the  issue  of  convertible  debenture  bonds  of  the 
par  value  of  $5,000,000,  decided  January  24,  1910  (reported  in 
Volume  II,  P.  8.  C.  R.,  Ist  Dist.,  K  T.) 

In  the  present  ease,  application  was  made  for  authority  to  issue 
$2,500,000  of  convertible  debenture  bonds  to  reimburse  the  treas- 
ury for  expenditures  already  made  on  capital  account.  The  gross 
expenditures  for  property  as  set  out  in  the  application  a^regated 
the  following  amounts: 
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By  the  Kings  County  Electric  Light  &  Power  Co., 

from  Sept.  1,  1911,  to  Sept.  30,  1912 $793,485  98 

By  the  Edison  Electric  Illuminating  Co.  of  Brook- 
lyn, from  May  1,  1911,  to  Sept.  30,  1912 2,743,671  39 


Total $3,537,157  37 


In  the  same  periods,  however,  there  had  been  withdrawals  or 
retirements  of  property  for  which  substitutes  of  equal  cost  ought 
to  be  procured  out  of  the  depreciation  fund  and  not  out  of  ihe 
issue  of  additional  securities.  It  further  appeared  that  the 
proceeds  of  an  earlier  issue  of  $2,500,000  of  bonds  had  not  been 
entirely  exhausted  at  the  banning  of  the  periods  covered  in  the 
application.  The  commission  consequently  found  it  necessary  to 
determine  the  net  increase  in  the  value  of  the  property  since 
September  30,  1909,  as  expenditures  on  property  up  to  that  date 
had  been  substantially  all  capitalized  as  a  result  of  the  author- 
ization of  bonds  of  a  par  value  of  $1,500,000  in  April,  1911. 

According  to  statements  furnished  by  the  companies  and  intro- 
duced in  evidence,  the  fixed  capital  of  both  companies,  including 
"  work  in  progress  "  and  not  deducting  accrued  depreciation,  in- 
creased from  $21,948,094.87  on  September  30,  1909,  to  $26,940,- 
701.96  on  September  30,  1912,  representing  net  additions  to  the 
amount  of  $4,992,607.09.  Not  all  of  the  withdrawals  of  property 
during  the  period  have  been  checked  by  the  commission  and  there 
are  conflicting  statements  on  this  point  not  yet  reconciled  which 
may  result  in  a  considerable  reduction  in  this  amount.  There 
was  furthermore  a  decrease  in  working  capital  during  the  period, 
so  that  the  margin  over  the  $2,500,000  already  capitalized  in  the 
issue  of  bondf  approved  in  January,  1910,  is  considerably  less 
than  the  $2,500,000  now  applied  for.  The  commission  will  there- 
fore sanction  at  this  time  only  $2,000,000  on  account.  Out  of  the 
proceeds  thereof  the  sum  of  $1,100,000  is  to  be  used  for  the  pay- 
ment of  notes  of  the  Edison  Company  issued  for  the  purpose  of 
acquiring  property,  $000,000  returned  to  the  treasury  of  the 
Edison  Company  and  $300,000  to  the  treasury  of  the  Kings 
County  Company. 
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To  fake  care  of  the  constantly  expanding  biisinese  of  the  com- 
pany, the  commission  will  authorize  the  issue  of  $500,000  ad- 
ditional bonds  to  be  expended  on  additions  and  betterments  of  the 
property  after  proper  audit  of  the  accounts  by  the  commissicoi. 


In  the  !^fatter  of  the  Complaint  of  the  Holbkook,  Cabot  &  Rol- 
lins ( 'ooFOSATioK  et  aL  against  The  New  Yobe  Edison  Com- 

PAKY. 

Case  No.  1570. 

In  the  ^fatter  of  the  Complaint  of  the  Holbrook,  Cabot  &  Rol- 
lins Corporation  against  the  Edison  Elsctric  Illomina- 
TiKo  Company  of  Brooklyn. 

Case  No.  1571. 

In  the  Matter  of  the  Complaint  of  the  Pittsburgh  Conteactihg 
Company  against  the  United  Electric  Light  ahd  Power 
Company. 

Case  No.  1572. 

(FuMIc  Service   CommisBian,    First    District,  December,    1912.) 
The  three  cases  decided  together. 

Tailll  Khednles  —  inteipretttlon  aod  appUcatiaii  —  rule  where  adiediilei  >te 
■mIii{noni. 

Batea  and  charges  —  electrics!  corporations — propriety  of  charges  made  tiy 
the  utility  of  the  service  —  effect  of  contract  proTisions. 

DUcriminations  and  preferences  —  electrical  corpoiatians  —  reasonablenesa  of 
company's  regulations  —  computBtion  of  "  maximum  demand "  and 
"highest  five-minute  mazimuni  demand"  —  diversity  factor  In  coninmp- 
tion. 

Tariff  schedules  —  electrical  corporations — variance  between  pubUabed  sched- 
ules and  conUacta  made  thereunder. 

Where  the  provisionB  of  a  tariff  schedule  and  a  contract  made  in 
pursuance  thereof  are  not  clear,  it  is  proper  t«  consider  the  prsctice  of 
the  company  prior  to  the  establishment  of  the  tariS  clause  in  question 
and  the  rule  adopted  in  similar  cases. 
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The  complainants  had  contracts  with  the  defendant  companies  for  cer- 
tain electrical  service.  They  complained  to  the  commisnion  that  under 
the  interpretation  put  by  the  companies  upon  the  contract  provisions 
and  the  companiee'  regulations,  thej  were  being  charged  an  excessive 
amount  for  the  service.  The  published  schedules  and  contracts  in  ques- 
tion were  ambiguous  aa  to  the  proper  method  of  computing  the  cliarg« 
under  the  circumstances  commonly  existent  as  to  the  service  lieing  ren- 
dered tbe  complainants.  Held, —  that  irrespective  of  these  factors,  tlio 
fundamental  question  is  simply  whether  the  practice,  regulation  or  act 
of  tlie  company  in  tbis  regard  is  just  and  reasonable. 

The  complainants  were  contractors  engaged  in  aqueduct  construction, 
and  had  each  entered  into  contracts  with  the  defendant  companies  to 
BUpply  them  with  electric  current  for  use  in  their  construction  work. 
Tliese  contracts  were  in  pursuance  of  a  tariff  schedule  filed  by  the 
defendants,  showing  the  rates  for  the  furnishing  of  current  for  such 
purposes.  Under  the  tariffs  and  contracts,  the  charges  were  to  be  based 
upon  the  "  maximum  demand,"  and  the  "  ma.'iiraum  demand  "  was  to  be 
"determined  by  the  indication  of  a  atandard  instrument  showing  the 
highest  five-minute  maximum  demand,"  the  "  liigheiit  five-minute  period  " 
to  be  the  "  maximum  demand  "  for  which  the  company  should  be  paid. 
The  various  shafts  of  each  complainant  were  located  at  considerable 
dihtances  from  each  other.  Bach  complainant  had  but  one  contract 
with  the  defendants,  and  In  consequence  each  contract  covered  electric 
services  at  more  than  one  shaft  site.  These  services  at  the  several  shaft 
sites  were  entirely  separate  from  each  other,  each  shaft  having  separate 
connections  with  the  electric  company's  distributing  cables  and  separate 
instruments  for  the  meHBuiement  of  ttie  current  consumed  and  the  maxi- 
mum demand  at  that  shaft.  The  electric  companies  each  made  out 
separate  bills  each  month  for  the  charges  at  each  shaft  site,  aa  shown 
by  the  "  printometer,"  and  in  so  doing  they  computed  tbe  "  maximum 
demand "  on  the  basis  of  their  claim  that  under  the  contracts,  the 
"  high  est  live-minute  kilowatt  demand"  might  be  taken  at  the  different 
shafts  at  differeot  times  durinf;  any  one  month,  and  the  sum  of  these  read- 
ings so  selected  taken  as  the  "  maximum  demand."  The  complainants  con- 
tended that  this  interpretation  of  the  contract  was  unfair  and  unjust,  and 
that  the  flve-minute  kilowatt  maximum  demand  should  be  a  maximum  fixed 
by  taking,  during  any  flve-minute  period,  the  sum  of  all  tbe  readings  at 
all  tbe  shafts  taken  simultaneously.  It  appeared  that  it  had  not  been 
tbe  practice  of  the  defendant  companies  to  allow  consumers  having 
premises  more  than  100  feet  apart  to  group  them  under  one  contract 
and  combine  their  coraumption.  Held, — -that  to  permit  one  class  of 
eon  Burners  this  privilege,  or  to  direct  the  supply  company  t«  change 
its  practice  as  to  one  olass,  would  be  to  give  this  class  a  preference 
over  others,  and  there  is  no  evidence  in  the  record  in  these  cases  to 
warrant  a  finding  .that  the  defendants'  regulation  is  unjust  or  unreason- 
able; but  as  the  companies  were  at  fault  in  failing  to  secure  a  contract 
or  application   for  each  location  or   installation  to  be  measured  by  one 
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mazimum   dem&nd   instrument,   they   will   be   required   to   moke   proper 
^juetment  for  this  delinquency. 

The  defendant  electrieal  companieH  filed  tariffs  to  gbvern  the  furnish- 
isg  of  electric  service  to  contractors  engaged  in  aqueduct  construction. 
The  defendants'  contracts  with  these  contractors  ehowed  differences 
between  the  published  form  of  contracts  and  the  contracts  as  actually 
signed  in  certain  cases.  Held, —  that  tliese  should  be  eliminated  in  the 
tww  coutracta  or  the  tomu  altered  to  agree  therewith. 

The  facts  as  to  the  matter  are  stated  in  the  opinion  adopted. 
The  action  taken  was  in  pursuance  of  the  last  paragraph  of  the 
opinion  adopted. 

H.  H.  Wbitman,  for  the  Commission. 

Kellogg  &  Rose,  by  James  A.  Farrell  and  F.  Nevina,  for  the 
Holbrook,  Cabot  &  Rollins  Corporation. 

J.  A.  Goodwin,  for  the  Pittsburgh  Contracting  Company. 

Beardsley,  Hemmens  &  Taylor,  by  Albert  E.  Redelaen,  and  J. 
W.  Lieb  and  Arthur  Williams,  for  the  New  York  Edison 
Company. 

T,  I.  Jones,  for  the  Edison  Electric  Illuminating  Company  of 
Brooklyn. 

Frank  W.  Smith,  for  the  United  Electric  Light  and  Power  Com- 


Mai.tbie,  Commissioner. —  Although  the  complaints  in  these 
cases  are  separate  and  are  made  against  different  companies,  the 
questions  involved  are  similar  and  can  be  disposed  of  in  one 
opinion. 

The  complainants  are  three  contracting  companies  or  firms:  the 
Holbrook,  Cabot  &  Rollins  Corporation,  Grant  Smith  &  Co.  and 
Locher,  and  the  Pittsburgh  Contracting  Company.  Each  has  a 
contract  with  the  board  of  water  supply  of  the  city  of  New  York  for 
the  conatraction  of  one  section  of  the  Catskill  aqueduct  within  tho 
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limits  of  the  city,  aud  is  engaged  in  the  work  of  construction  nnder 
flflid  contract.  In  Caee  No.  1570,  all  o£  these  contractors  appear 
as  complainants  against  the  New  York  Edison  Companv ;  in  Case 
No.  1571,  one  of  them,  the  Holbrook,  Cabot  &  Rollina  Corpora- 
tion, ia  complainant  against  the  Edison  Electric  Ilhiminating 
Company  of  Brooklyn;  and  in  Case  No.  1572,  another,  the  Pitts- 
burgh Contracting  Company,  ia  complainant  against  the  United 
Electric  Light  and  Power  Company.  In  the  summer  of  1911, 
each  of  the  complaining  contractors  entered  into  a  contract  with 
one  or  more  of  the  companies  named  as  defendants  for  the  fur- 
nishing of  electricity. 

Stabsabd  CLAnsss. 

Prior  to  the  making  of  a  contract  with  any  of  the  complainants, 
the  New  York  Edison  Company  published  and  filed  with  the  com- 
mission a  schedule  containing  rates  and  forms  of  contract  "  foi 
aqueduct,  tunnel  or  subway  construction,"  effective  Ju]y  1,  Iftll. 
This  schedule  was  substantially  followed  in  the  making  of  the 
contracts  with  the  three  complainants,  with  certain  exceptions 
hereinafter  noted.  Each  company  thus  engaged  in  aqueduct  con- 
struction agreed,  for  itself  and  all  sub-contractors,  to  purchase 
from  the  New  York  Edison  Company  all  electricity  used  for 
"  lighting  and  power  purposes  "  in  connection  with  its  section  of 
aqueduct  construction.  The  Edieon  Company  agreed  to  furnish 
high  tension  current  at  the  rate  of  one  cent  per  kilowatt-hour  but 
required  the  customer  to  guarantee  an  annual  maximum  demand 
of  at  least  200  kilowatts  and  to  pay  an  additional  charge  of  twenty 
dollars  per  kilowatt  of  maximum  demand  per  annum.  The  entire 
controversy  in  these  cases  has  reference  to  the  method  to  be  used 
in  ascertaining  the  maximum  demand  mentioned  in  the  contracts. 
The  clauses  of  the  standard  contract  of  the  New  York  Edison  Com- 
pany for  aqueduct,  tunnel  or  subway  construction,  which  may  have 
a  bearing  on  this  subject,  are  as  follows : 

(&)  Alternating  curreot  6300-6600  volts,  25  cycles,  3-phue,  shall  b«  sup- 
plied st  each  or  anj  of  the  shtft  sites  of  the  customer. 

(b)   The  price  for  this  current  shsll   be: 

1,  For  eacli  kilowatt  of  maximuia  demand  upon  the  Avatem  of  the  company 
twenty   {$20.00)   dollars  annually.    The  charge  of  twenty    ($20.00)   dollars 
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ia  to  be  made  and  paid  pro  rata  at  the  rate  of  one  dollar,  sisty-six  and  two- 
tliirds  cents   (fl.60%}   moutlil}'  for  each  Icilonatt  of  demand. 

2.  For  each  kilowatt  bour  of  current  actually  consumed,  as  recorded  by 
the  company'B  meters,  one  (Ic.)  cent. 

3.  Where  it  Is  found  inadviaable  or  icapracti cable  to  uie  high  tension  cur- 
rent, low  tension  current — 120-240  volts  —  will  be  supplied  at  the  rate  of 
two  and  one-half  (2^c.)  cento  per  kilowatt  hour  for  the  current  actually 
consumed,  as  recorded  by  the  company's  meters. 

(c)  The  maximum  demand  for  service  rendered  under  this  contract  In 
each  jeftrly  period  ahall  be  not  less  than  200  kilowatts. 

(d|  The  maximum  demand  herein  referred  to  shall  he  det«rmiiied  by  tha 
indication  of  a  standard  instrument  showing  the  highest  five-minute  kilowatt 
demand.  The  highest  Hve-minute  period  shall  be  the  maximum  demand  for 
which  the  company  shall  be  paid. 

(e)  This  maximum  demand  rating  shall  be  in  effect  for  one  year,  unless 
In  the  meantime  a  higher  maximum  demand  shall  be  indicuted,  in  which 
case  the  new,  higher  maximum  ihall  prevail.  This  new  maximum  demand 
shall  not  be  retroactive, 

(f)  The  instruments  for  determining  the  maximum  demand  and  the  watt 
hour  meters  for  recording  the  energy  consumption  shall  be  installed  at  the 
shaft  sites  and  near  the  surface  —  all  energy  to  b«  metered  primary. 

CJONTHACTS    AB    SlOMED. 

In  the  contract  with  the  Holbrook,  Cabot  &  Rollins  Corpora- 
tion, made  by  the  New  York  Edison  Company,  a  certain  pro 
vieion  was  added  to  paragraph  (e),  which  does  not  appear  in  the 
standard  form  then  in  force  and  on  file  with  the  commission.  This 
provision  ie  as  follows : 

If  aa  the  work  progresses  any  permanent,  material  reduction  occurs  in  the 
requirements  for  power,  the  customer  giving  to  the  company  previous  notice 
in  writing  of  such  reduction,  the  company  will  discontinue  the  maximum 
demand  rating  then  in  force  and  put  into  effect  a  new  rating  as  found  by 
the  indication  of  the  proper  instruments. 

In  thia  contract  also  the  words,  "  without  capacity  charge," 
were  added  at  the  end  of  subdivision  3  of  paragraph  (b).  TheM 
words  do  not  appear  in  the  standard  form  then  in  force. 

In  the  contracts  made  by  the  New  York  Edison  Company  with 
the  other  two  complainants,  Grant  Smith  &  Co.  and  Loclier  and  the 
Pittsburgh  Contracting  Company,  there  was  no  aubatantial  varia- 
tion from  the  standard  form  on  file  with  the  commission. 

The  section  of  the  aqueduct  under  construction  by  the  Holbrook, 
Dipt.  Rep.  Vol.  II.— 7 
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Cabot  &  Rollins  Corporation  is  located  partly  in  the  borough  of 
Brooklyn,  in  which  the  New  York  Edison  Company  doea  not  sup- 
ply electrieity.  To  secure  electricity  within  that  borough,  this 
contracting  company  entered  into  a  contract  with  the  Edison  Elec- 
tric Illuminating  Company  of  Brooklyn  on  August  3,  1911,  This 
contract  was  the  standard  form  of  contract  "  for  aqueduct  con- 
Btr.iction "  which  the  electric  company  had  already  published 
and  which  became  effective  September  1,  1911.  This  schedule 
form  of  contract  was  similar  to  the  schedule  of  the  Xew  York  Edi- 
son Company  hereinbefore  mentioned.  The  paragraphs  which  are 
important  in  connection  with  this  controversy,  paragraphs  (a)  to 
(f),  were  the  same  as  the  corresponding  paragraphs  quoted  above 
from  the  schedule  of  the  New  York  Ediaon  Company,  except  that 
the  schedule  and  the  contract  contained  the  two  additions  which 
have  just  been  noted  as  appearing  in  the  contract  between  the  Xew 
York  Edison  Company  and  the  Holbrook,  Cabot  &  Rollins 
Corporation, 

The  section  of  aqueduct  under  construction  by  the  Pittsburgh 
Contracting  Company  is  located  partly  in  the  borough  of  the 
Bronx  and  partly  in  the  borough  of  Manliattan.  Although  a  con- 
tract, hereinbefore  described,  was  made  by  this  company  with  the 
New  York  Edison  Company  on  July  18,  1911,  for  a  supply  of 
electricity  to  be  used  in  all  construction  work  on  this  section,  it 
appears  that  the  New  York  Ediaon  Company  later  desired  to 
be  relieved  from  the  obligation  to  furnish  electricity  under  the  con- 
tract in  the  borough  of  Manhattan,  and  the  contracting  company 
entered  into  a  contract  with  the  United  Electric  Light  and  Power 
Company  on  December  12,  1911,  for  service  in  that  borough. 
The  United  Company  had  filed  with  the  commission  a  form  of  con- 
tract for  "  aqueduct,  tunnel  or  subway  construction,"  which  be- 
came effective  July  1,  1911.  This  form  was  identical  with  the 
standard  form  of  contract  filed  by  the  New  York  Edison  Company 
at  the  same  time,  from  which  the  relevant  paragraphs  have  been 
quoted  above,  with  one  unimportant  exception  in  subdivision  3  of 
paragraph  (b)  relating  to  the  kind  of  low  tension  current  to  be 
supplied  when  required.     The  contract  thus  made  between  the 
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contracting  company  and  the  United  Company  fallowed  the  stand- 
ard form  published  by  the  United  Company,  with  two  exceptions 
The  kind  of  high  tension  current  to  be  furnished  was  "  alternating 
current  7,500  volte,  60-cycle,  S-phase,"  instead  of  "  alternating  cur- 
rent 6300-6600  volts,  25-cycle,  S-phase,"  and  an  additional  para- 
graph was  inserted,  as  follows: 


By  way  of  possible  explanation  of  this  provision,  it  may  be  said 
that  the  contract  made  by  the  Pittsburgh  Contracting  Company 
with  the  board  of  water  supply  for  the  construction  of  this  section 
of  the  aqueduct  was  known  as  "  contract  Ka  65." 

Shaft  Sites. 

Under  the  contract  of  the  Pittsburgh  Contracting  Company  with 
the  New  York  Edison  Company,  electricity  was  to  be  furnished  at 
seven  different  "  shaft  sites  "  located  along  the  aqueduct  section 
under  construction  by  the  contracting  company ;  five  of  these  shaft 
sites  were  located  in  the  borough  of  Manhattan  and  within  the  ter- 
ritory covered  by  the  contract  later  made  with  the  United  Com- 
pany, leaving  two  shaft  sites  to  be  served  by  the  New  York  Edi- 
son Company  in  the  boroiigh  of  the  Bronx. 

The  section  of  the  aqueduct  under  construction  by  Grant  Smith 
&  Co.  and  Locher,  known  as  "  contract  No.  65,"  contains  six  shaft 
sites,  all  located  within  the  borough  of  Manhattan  and  supplied  by 
the  New  York  Edison  Company. 

The  section  of  aqueduct  under  construction  by  the  Holbrook 
Cabot  &  Kotlins  Corporation,  known  aa  "  contract  No.  67,"  con- 
tains six  shaft  sites,  three  of  which  are  located  in  the  borough  of 
Manhattan  and  are  supplied  with  electricity  by  the  New  York 
Edison  Company,  the  remaining  three  being  located  in  the  borou^ 
of  Brooklyn  and  supplied  by  the  Edison  Electric  Illuminating 
Company  of  Brooklyn. 
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Complaint  asd  Kelief  Asked. 
The  same  cause  of  complaint  ia  alleged  againfit  each  of  these 
three  electric  companies.  As  it  is  stated  in  each  of  the  eomplaiuta 
in  substantially  the  same  language,  it  will  be  sufficient  to  quote  the 
following  all^ations  from  the  complaint  of  the  Holbrook,  Cabot  & 
Hollins  Corporation  against  the  New  York  Edison  Company; 

Defeadant  (the  Edison  Company]  insists  that  under  dnuses  c,  d,  e,  and  t, 
contract  marked  "A,"  the  highest  flve-minute  kilowatt  demand  maj  be  taken 
at  the  different  shafts  at  different  times  during  any  one  month,  and  tlie 
sum  of  these  instrument  readings  so  selected  shall  represent  the  maximum 
demand  referred  to  in  said  clauses  of  such  contract  "A," 

The  complainant  submits  that  this  interpretation  of  the  contract  is  incor- 
rect, unfair  and  unjust,  and  that  the  true  interpretation  of  such  contract 
requires  that  the  Rve-minute  kilowatt  maximum  demand  should  be  a  maxi- 
mum fixed  bf  taking  during  any  flve-minute  period,  the  sum  of  aU  the 
readinga  at  all  ihaftt  taken  aimaltimeouaty.* 

The  relief  desired  is  indicated  by  the  last  phrase:  The  com- 
plainant asks  "  that  an  order  be  made  considering  said  contract 
BO  that  the  maximum  demand  charge  shall  be  fixed  by  aimultajteous 
readings  at  all  the  different  shafts." 

Practice  op  Elbcteio  Compaitieb. 
Although  each  of  the  three  complainants  has  but  one  contract 
with  any  of  the  defendant  companies,  each  contract  covers  services 
at  more  than  one  shaft  sita  These  services  at  the  several  shaft 
sites  are  entirely  separate  from  each  other,  each  shaft  having  sepa- 
rate connections  with  the  electric  company's  distributing  cables 
and  separate  instruments  for  measurement  of  the  current  con- 
sumed and  the  maximum  demand  at  that  shaft.  It  appears  that  in 
all  cases  the  consecutive  shaft  sites  are  located  at  considerable  dis- 
tances from  each  other,  those  in  Brooklyn  being  said  to  be  about  a 
mile  apart.  The  electric  companies  have  treated  each  service  as 
being  quite  as  separate  and  distinct  as  it  would  be  if  a  separate 
contract  had  been  made  for  each  site,  and  have  made  out  sep- 
arate bills  each  month  for  the  charges  at  each  site  computed  ac- 
cording to  the  rules  mentioned  in  the  contract.     In  accordance 
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with  this  view,  the  maximum  demand  charged  for  under  any 
contract  for  each  month  has  been  obtained  by  adding  together  the 
maximum  demands  effective  for  that  month  at  the  several  shaft 
sites  covered  by  the  contract,  although  these  separate  maximum 
demands  may  have  been  ascertained  by  taking  at  each  shaft  site 
"  the  highest  five-minute  kilowatt  demand  "  indicated  by  the  re- 
cording instrument  at  different  times  during  the  month,  not  by 
taking  the  highest  a^regatc  maximum  demand  indicated  by  tbe 
recording  instruments  for  a  simulianeovs  five-minute  period  at 
the  several  shafts.  It  appears  that  generally,  if  not  invariably, 
the  highest  five-minute  periods  have  not  been  simultaneous  at  tbe 
several  shafts,  and  therefore  the  charges  are  larger  under  the 
method  used  by  the  electric  companies  than  they  would  be  under 
the  method  which  the  complainants  desire  to  have  adopted. 

In  case  No.  1451  (Re  Attachment  on  Watt-Hour  Meters,  3  P. 
S.  C.  R.  [Iflt  Dist  N.  Y.]  373),  filed  on  January  12,  1919,  on  ap- 
plication of  the  Xew  York  Edison  Company,  the  commission  made 
an  order  approving,  for  use  by  electric  companies,  a  device  known 
as  a  "  Printometer,"  designed  to  record  the  electric  energy  passing 
through  an  ordinary  meter  during  the  predetermined  periods  of 
time,  as,  for  example,  during  five-minute  periods.  This  instru- 
ment has  been  used  at  most  of  the  shaft  sites  in  question  in  pur- 
suance of  the  contracts  made,  and  by  its  use  a  record  has  been  made 
upon  a  tape  of  the  amounts  of  electric  energy  consumed  during 
consecutive  five-minute  periods,  the  time  of  commencement  of  each 
period  also  being  noted  on  the  tapa  Therefore,  if  the  time-kocp- 
ing  apparntiis  used  in  these  instruments  were  in  all  cases  accurate, 
it  would  be  possible  to  obtain  readings  from  the  several  instru- 
ments located  at  the  different  shaft  sites  for  simultaneous  periods. 

Aboumeitts  Pro  and  Con. 
In  support  of  their  view  that  the  contracts  do  not  call  for  read- 
ings for  simultaneous  periods,  numerous  argiimcnts  are  preeented 
by  the  defendants.  It  is  said  that  it  is  impossible  to  obtain  such 
readings,  for  the  reason  that  the  time-keeping  mechanism  used  in 
these  instruments  is  not  accurate  and  cannot  he  made  so.     It  ia 
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pointed  out  that  if  each  of  the  clocks  connected  with  the  recording 
instruments  ehould  depart  frona  strict  accuracy  by  only  a  alight  per- 
centage, the  periods  which  by  the  records  made  would  appear  to 
be  simultaneous,  would  not  actually  be  BimuItaneouB.  It  is 
claimed  that  all  such  time-keeping  meohaniams  are  subject  to  more 
or  less  of  error  in  operation.  It  is  also  claimed  that  the  computa- 
tions necessary  in  order  to  obtain  the  highest  aggregate  reading  of 
eeverai  instruments  for  a  five-minute  period  during  a  month, 
would  be  difficult  and  tedious.  On  the  other  band,  the  com- 
plainants claim  that  the  computations  are  perfectly  feasible  and 
that  the  inevitable  and  slight  inaccuracies  existing  in  the  instru- 
ments used  should  not  be  allowed  to  interfere  witii  the  substantial 
performance  of  the  contract 

The  electric  companies  allege  that  the  separate  services  required 
to  serve  the  different  shafts  entail  the  same  expense  upon  the 
electric  companies,  whether  the  several  shafts  are  operated  by  one 
or  by  several  contractors ;  and  that  the  maximum  demand  charged 
for  is  based  on  the  electric  company's  investment  and  maintenance 
charge  necessary  to  maintain  the  service  at  each  shaft  and  to  sup- 
ply each  with  current,  the  apparatus  being  in  proportion  to  the  de- 
mand at  each  point  of  service.  The  complainants  ai^e  that  the 
contract  calls  for  a  charge  for  the  "  maximum  demand  upon  the 
system  of  the  company  "  and  that  this  should  apply  to  the  contract 
as  a  whole,  that  the  maximum  demand  upon  the  system  made  by 
each  contractor  is  no  greater  on  account  of  the  dividing  up  of  the 
service  among  several  locations. 

Some  effort  has  been  made  by  the  defendant  companies  to  show 
that  although  the  language  of  the  contracts  is  ambiguous  on  thia 
question  it  may  be  explained  by  an  oral  jmdcrstanding  between 
the  parties ;  and  certain  evidence  has  been  introduced  tending  to 
show  an  understanding  in  accordance  with  the  contention  of  the 
defendants.  The  complainants  deny  the  legal  competency  of  this 
evidence  and  also  seek  to  destroy  or  minimize  it  by  counter 
evidence. 

The  defendants  also  claim  that  the  interpretation  contended  for 
by  the  complainants  would  result  in  discrimination  against  many 
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coneumeTS  of  electricity.  It  is  said  that  any  other  consumer  might 
with  equal  propriety  demand  the  fixing  of  maximum  demand 
charges  by  combining  simultaneous  deraant'j  made  on  separate 
services  under  common  ownership  or  control.  It  is  allied  that 
this  demand  could  not  be  granted  for  the  reason  that  it  would  re 
suit  in  unjust  discrimination  against  a  consumer  receiving  electric 
service  at  only  one  location.  The  complainants  answer  these  claims 
by  alleging  that  no  cases  can  be  shown  in  which  wholly  separate 
services  are  covered  by  a  eingle  contract,  and  that  no  unjust  dis- 
crimination against  other  consumers  could  result  from  adopting 
the  complainants'  view  in  regard  to  electric  service  for  aqueduct 
construction.  They  call  attention  to  the  authority  which  the  elec- 
tric companies  have  and  exercise,  to  classify  consumers  and  grant 
different  rates  to  different  classes;  and  it  is  said  that  the  com- 
plainants in  these  cases  make  up  the  entire  class  of  aqueduct  con- 
tractors now  existing  within  the  city.  Some  claim  seems  also  to 
be  made  by  the  complainants  that  contractors  engaged  in  subway 
ronstruction  enjoy  in  effect  the  rights  for  which  the  complainants 
are  here  contending. 

The  complainants  argue  that  the  wording  of  the  contracts  for 
the  supply  of  electricity  supports  their  contention  as  to  the  proper 
interpretation.  It  is  pointed  out  that  none  of  the  contracts  any- 
where refers  to  "  maximum  demands,"  in  the  phiral.  This  is  said 
to  show  that  there  was  to  be  but  one  maximum  demand  for  an  en- 
tire contract ;  and  it  is  also  claimed  that  the  expression  "  maximum 
demand  upon  the  system  of  the  company  "  shows  that  the  de- 
mand was  to  be  a  single  one  for  the  whole  contract.  It  is  argued 
that  the  provision  that  "  the  maximum  demand  for  service  ren- 
dered under  this  contract  in  each  yearly  period  shall  be  not  less 
than  200  kilowatts,"  also  points  toward  the  same  result.  There 
Bceraa  to  be  no  disagreement  between  the  complainants  and  de- 
fendants on  the  pro]>o8ition  that  the  200  kilowatts  here  referred 
to  must  be  considered  a  minimum  applicable  to  the  entire  service 
under  a  contract  and  not  to  the  service  at  each  shaft  site.  The  com- 
plainants point  out  that  almost  invariably  the  contracts  refer  to 
"  shaft  sites,"  in  the  plnral,  and  that  they  always  speak  of  the 
"  five-minute  demand  period,"  in  the  singular. 
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The  complainantB  deny  that  it  is  possible  for  them  to  secure  a 
single  maximum  demand  charge  by  connecting  the  several  shafts 
covered  by  one  contract,  as  the  subway  contractors  are  able  to  do. 
It  is  said  that  this  would  involve  the  stringing  of  wires  in  the 
streets,  for  which  the  complainants  have  no  franchise,  and  that 
thia  e^edieut  is  wholly  impracticable. 

Contracts  AMBioDons. 

The  published  schedules  and  contracts  in  question  are  am- 
biguous where  several  shafts  are  covered  by  one  contract.  If  the 
electric  companies  had  required  the  complainants  to  sign  a  con- 
tract for  each  shaft  or  separate  service  as  they  do  generally  where 
a  single  person  owns  several  stores  or  buildings  considerable  dis- 
tances apart,  the  question  now  before  us  would  probably  not  have 
arisen  or  would  have  come  up  at  the  time  the  contracts  were 
signed.  If  separate  contracts  had  been  made,  it  is  probable  also 
that  no  complaint  would  have  been  made,  for  the  contract  would 
hardly  have  been  susceptible  of  a  double  interpretation  under  such 
circumstances.  However,  a  single  contract  covering  several  sites, 
was  made,  and  a  complaint  has  been  made. 

Where  the  provisions  of  schedules  are  not  clear,  it  is  proper 
to  consider  the  practice  of  the  company  prior  to  the  establishment 
of  a  clause  and  the  rule  adopted  in  similar  cases.  None  of  the 
electric  companies  aflfected  have  permitted  a  consumer  to  join 
properties  situated  considerable  distances  apart  in  the  way  that 
the  complainants  suggest;  and  the  adoption  of  the  interpretation 
suggested  would  mean  a  departure  from  the  practice  theretofore 
followed. 

Is  THE  PhACTICB  REASONABLE  t 

Beardless  of  these  factors  and  various  others  that  have  been 
mentioned,  the  fundamental  question  is  whether  the  practice,  regu- 
lation or  act  of  the  company  is  just  and  reasonable.  The  pro- 
vision of  law  under  which  the  commission  is  authorized  to  act  in 
the  cases  now  under  consideration  is  subdivision  5  of  section  66 
of  the  Public  Service  Commissions  Law,  which  provides: 
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Whenever  the  cominissioD  ebalt  be  of  opinion,  after  r  bearinf;  hi4  upon 
its  <njD  motion  or  upon  complaint,  that  the  ratee  or  charges  or  the  acts 
or  r^ulationa  ol  any  such  person,  corporation  or  municipality  lengogcd  in 
supplying  gwt  or  electricity]  are  unjust,  unreasonable,  unjustly  diacrimi- 
natory  or  unduly  preferential  or  in  anywise  in  violation  of  any  provision  of 
law,  the  commission  shall  determine  and  prescribe  th?  juat  and  reasonable 
rates  and  charges  thereafter  to  be  in  force  for  the  service  to  be  turniebed 
uotwithetandiug  that  a  higher  rate  or  charge  has  heretofore  been  authorized 
by  statute,  and  the  just  and  reasonabla  acta  and  r^iulationa  to  be  done  and 


The  question  at  iaeue  is  whether  the  electric  company  or 
the  consumer  shall  have  advantage  of  the  diveraity  factor  in  his 
consumption.  The  diversity  factor  in  the  electrical  buBiness  is  of 
great  importance  and  aiT^ts  rates.  If  every  consumer  in  Manhat- 
tan were  to  begin  the  consumption  of  current  at  the  same  moment 
(say  four  p.  m.),  were  to  reach  the  maximum  consumption  at  the 
same  instant  (say  six  f.  h.)  and  were  to  stop  simultaneously  (say 
ten  p.  M.),  it  is  evident  that  the  electricity  supply  company  would 
need  to  have  a  plant  sufficient  to  produce  and  distribute  current 
in  amount  equal  to  the  sum  of  the  loads  of  all  consumers  and 
would  be  obliged  to  let  it  lie  idle  from  ten  p.  m.  of  one  day  to  four 
p.  u.  on  the  following  day  and  use  only  a  part  at  other  hours.  To 
illustrate:  If  the  equipment  used  by  consumers  totaled  10,000 
kilowatts,  the  supply  company  would  need  10,000  kilowatts  of 
plant,  not  to  mention  units  held  in  reserve.  If  certain  consmners, 
having  5,000  kilowatts  in  use  were  to  reach  their  peak  at  five 
o'clock  and  certain  others  having  3,000  kilowatts  in  use  were  to 
reach  their  peak  at  six  o'clock,  and  still  others  having  2,000  kilo- 
watts were  to  reach  their  peak  at  seven  o'clock,  and  if  at  no  time 
did  all  of  them  combined  have  a  maximum  demand  in  excess  of 
6,000  kilowatts,  the  electrical  supply  company  would  need  to  pro- 
vide only  6,000  kilowatts  of  plant,  in  addition  to  reserve  units, 
snd  yet  the  total  amount  of  installation  used  by  consumers  would 
have  a  capacity  of  10,000  kilowatts.  Thus,  in  the  second  case  the 
company  would  need  to  have  an  investment  of  only  sixty  per  cent 
of  what  it  would  need  to  have  in  the  first  case,  because  it  would 
gel  the  advantage  of  the  diversity  factor  which  exists  in  the  second 
case  but  which  does  not  appear  at  all  in  the  first  case,  for  under 
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the  conditions  asstimed  every  consumer  reaches  the  peak  at  the 
same  time.  • 

It  is  clear  that  where  companies  provide  a  email  amount  of 
plant  relative  to  connected  installations  and  output,  the  investment 
is  less,  all  £xed  charges  are  less  and  consequently  rates  should  be 
less  than  where  the  company  is  obliged  to  provide  a  large  amount 
of  plant  as  compared  with  connected  installations  and  output. 
Thus,  if  rates  are  properly  regulated,  the  consumers  will  get  the 
advantage  of  whatever  diversity  there  is  through  the  rates 
charged;  and  the  greater  the  diversity,  the  lower  should  bo  the 
rates,  other  things  being  equaL 

As  already  stated,  it  has  not  been  the  practice  of  the  companies 
against  which  complaints  have  been  made  in  this  proceeding  to 
allow  persons  having  premises  more  than  100  feet  apart  to  group 
them  under  one  contract  and  to  combine  their  consumption.  To 
permit  one  class  of  consumers  to  have  this  privilege,  or  to  direct 
the  supply  company  to  change  ifa  practice  as  to  one  class,  would  b« 
to  give  this  class  a  pref^ence  over  others,  and  no  reason  has  been 
advanced  which  would  justify  such  a  policy. 

In  conclusion,  it  is  the  opinion  of  the  commission  that  there  is 
no  evidence  in  the  record  in  these  cases  to  warrant  a  finding  that 
the  reffulalion  of  the  electric  companies  is  unjust  or  unreasonahle. 
The  companies  were  in  fault,  however,  in  failing  to  secure  a  con- 
tract or  application  for  each  loccUion  or  installation  to  he  measured 
by  one  maximum  demarid  instrument,  and  should  be  required  to 
make  proper  adjustment  for  this  delinquency.  The  ambiguity  in 
the  published  schedules  should  be  removed  so  that  no  misunder- 
standing may  occur  in  the  future.  Attention  has  been  called  to 
the  difFerences  between  the  published  form  of  contracts  and  the 
contracts  as  actually  signed  in  certain  cases.  These  shoiild  also 
be  eliminated  in  the  new  contracts  or  the  forma  altered  to  agree 
therewith. 
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Id  the  Matter  of  the  Complaint  of  Georo*  Stadtlaxdee  and 
others  against  The  New  Yobk  Edisok  Compasy. 


In  the  Matter  of  the  Complaint  of  Julius  Ewoldt  and  others 
against  The  New  Yoek  Edison  Comfant. 

Case  Not  1493. 

(Pnblie  Serrioe  GommiMiDn,  First  District,  December,  1912.) 

TuiS  tcbedttlei  —  electrical  coiporationa  —  general  pnrpoae  of  order  leqnir- 
inf  tbe  filing  and  pnblialiiiis  of  rates  and  forma  of  contract* — elimination 
of  special  contracta. 

IHaciimuiations  and  pief erencea  —  ratea  and  wrrice  —  tba  mlt  of  equality 
between  consnmeia  of  the  some  claa*  tinder  snbstantlally  similar  condi- 
ttona. 

Omisaions  from  a  ifpedal  contract  of  the  pablisbed  provision  aa  to  the  supply 
and  renewal  of  arc  and  Incandescent  lamps. 

Tariff  schedoles — use  of  apedal  cUnses,  rates  or  terms  not  contained  In  pnb- 
liah»a  schednle. 

Diaeriminatlona  and  preferences  —  omission  from  a  special  contract  of  tfce 
■tandard  and  nana)  proviaion  for  the  fvmishins  of  converter  tpace  by 
the  tenant  without  charge. 

Contemporaneona  contracts  for  service  and  for  leaae  of  conversion  apace— 
■xceasiTe  payment  to  consumer —  "  unreasonable  preference  or  advan- 
tage," 

Contracts  affecting  rates  and  aetTice  —  retroactive  contracts  and  rate*  dis- 
approved. 

Separation  and  refosd— provlaiona  of  rate  achedulei  shonld  clearly  indicate 
lateotion  to  provide  for  refund. 

Diaeriminatlona  and  pteferencea  —  f uraiihinK  of  service  for  less  to  one  con- 
sumer tlun  to  another  — evidence  from  the  company's  records. 

Service  —  proviaiona  relative  to  "conjunctional  letvice" — "ilngle  centre  ol 
dUtribntien." 

The  general  purpose  ot  the  order  of  the  commi»tiioD  requiring  every 
electrical  corpiiration  to  file  and  keep  open  for  public  inspection  printed 
•cheduleH  of  all  retea  and  forms  of  contract  relating  to  its  service,  for 
at  least  thirty  dnvs  before  mr\i  schedule  ahouiil  go  into  effect,  was  to 
eliminate  all  special  contrnctH,   to  standardise  the  various  forms   and 
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requirements  in  use  hy  the  companies,  to  eliminate  discrimj nation,  and  to 
enforce  the  general  lega.1  principle  of  equality  of  service. 

Every  public  service  corporation  must  furnish  service  at  the  Bame 
imt«  to  every  class  of  coDSumerg,  and  no  one  shall  be  charged  a  Tate  or 
given  privilcgea  which  are  not  demanded  from  or  furnished  to  every 
other  consumer  who  is  served  under  the  same  or  substantially  similar 
ConditionB. 

The  published  schedule  of  contract  forms  of  the  N.  Y.  E.  Co.  for  the 
furnishinR  of  electric  service  on  a  wholesale  basis,  provided  that  "This 
contract  is  for  the  supply  of  electric  current  only ;  the  care  of  the  instal- 
lation, the  supply  of  incandescent  or  arc  lamps  or  their  renewal  or  trim- 
ming are  not  included  hereunder."  A  contract  executed  by  the  N.  Y.  E. 
Co.  with  Gimbel  Bros,  provided  that  "This  contract  covers  the  supply 
of  current  ontyj  care  of  the  installation,  supply  of  incandescent  lamps 
or  trininiing  of  arc  lamps  are  not  included  hereunder."  Tlie  company 
contended  that  although  the  published  form  of  contrnct  exempted  it  from 
the  obligation  to  supply  and  renew  arc  lampB  and  renew  incandescent 
lamps,  and  the  contract  with  Gimbel  Bros,  did  not  exempt  it  from  such 
obligation,  in  practice  tlie  two  clauses  hsid  been  given  the  same  con- 
atruction.  Held, —  that  no  reasonable  interpretation  of  the  words  actually 
used  could  make  the  two  clauses  identical,  and  the  variation  between 
the  published  form  of  contract  and  the  contract  made  with  Gimbel  Bros, 
was  a  violation  both  of  the  order  of  the  commission  and  of  the  statul« 
against  discriminHtions  and  preferences. 

The  primary  purpose  of  publication  and  publicity  as  to  tarilTB  of 
ra'.es  and  service  is  to  eliminate  discrimination  and  to  advise  everyone 
of  the  rates  and  terms,  regulations,  etc.,  which  he  may  demand,  and  this 
purpose  is  defeated  if  the  company  is  permitted  to  have  special  rates, 
clauses  or  terms  which  it  gives  to  some,  or  as  to  which  it  doe«  not 
advise  all  of  its  consumers. 

In  the  legally  established  schedule  of  rates  and  service  in  force  at 
the  time  an  agreement  was  made  with  Gimbel  Bros.,  the  special  whole- 
sale contract  of  the  N.  Y.  E.  Co.  for  electrical  service  provided  that, 
"  During  the  term  of  this  contract  suflicient  space  ehatl  be  provided  by 
the  undersigned  (not  exceeding  20  x  30  ft.)  without  rental  charge  fur 
such  service  and  converting  apparatus  as  the  Xew  York  Edison  Com- 
pany may  wish  to  install."  No  such  provision  appeared  in  the  contract 
with  Gimbel  Bros.  Held, —  that  the  company  should  cither  have  required 
Gimbel  Bros,  to  sign  a  contract  containing  this  clauiw  or  the  clause 
should  have  been  omitted  from  the  selicdules  as  published,  and  that  the 
K.  Y.  E.  Co.  violated  the  law  in  publishing  this  clause  as  a  part  of  its 
schedule  of  rates  and  then  omitting  it  from  the  contract  made  with 
Gimbel  Bros. 

It  appeared  that  upon  the  same  day  that  Gimbel  Bros,  entered  into 
a  contract  with  the  N.  Y.  K.  Co.  for  the  supply  of  electric  current  to 
the  store  building  of  the  former,  another  contract  was  entered  into 
with   the   same   parties   by   which   Gimbel    Bros,   agreed   to   rent   ipace. 
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sinountiag  to  about  3,900  square  feet,  in  the  cell&r  ol  tbeir  building  to 
the  N.  Y.  E.  Co.  Tlie  lease  provided  that  i(  either  contract  should  be 
terminated  by  either  party,  the  otiier  should  terminate  at  tbe  same 
time,  and  that  the  rental  to  be  paid  for  tke  convtrter  space  should  be 
the  difference  between  two  and  a  quarter  cents  per  kilowatt  hours  and 
the  price  charged  under  the  contract  (or  all  electric  current  consumed 
in  the  building,  an;  extension  thereof,  and  any  building  occupied  by 
Gimhel  Broa.  within  one  hundred  feet  thereof.  The  lease  also  provided 
that  the  bills  for  electric  current  consumed  under  tbe  other  contract 
should  be  rendered  monthly,  but  that  they  need  not  be  paid  until  ninety 
days  thereafter,  so  that  an  adjustment  of  the  rental  and  the  current 
bills  might  be  made  upon  tbe  same  date.  The  space  rented  to  the 
N.  Y.  E.  Co.  was  in  the  cellar,  with  two  stories  between  it  and  the 
sidewalk  level,  had  no  street  frontage,  and  was  lighted  entirety  by 
artilicial  illumination,  field, —  that  under  the  circunutances  stated, 
tbe  rental  provision  was  not  only  unreasonable,  but  the  method  of 
computing  the  rental,  the  terms  of  the  agreement,  and  the  method  o'. 
accounting  thereunder,  were  such  as  to  convince  tbe  commission  thai 
the  whole  arrangement  was  illegal  and  had  been  illegal  from  the 
beginning. 

The  commission  does  not  favor  retroactive  rates,  as  they  are  contrary 
to  public  policy,  and  unless  great  injustice  would  be  done,  they  ought 
not  to  be  allowed  or  approved. 

If  credits  or  refunds  are  to  be  given,  they  should  be  based  upon 
broad  principles  of  justice  and  equity,  and  the  provisions  of  rate  scheil' 
ules  or  tariffs  providing  therefor  should  clearly  and  unmistakably 
express  such  intention. 

The  Hroadway  Realty  Company  made  a  contract  with  the  N.  Y.  E,  Co. 
for  electric  current  at  the  published  rates,  and  at  the  same  time  agreed 
by  another  contract  to  lease  certain  space  in  its  building  to  the  N.  Y.  E. 
Co.  The  N.  Y.  E.  Co.  did  not  enter  in  its  accounts  any  amount  as 
expended  by  it  for  rental,  but  did  enter  as  its  receipts  from  the  sate  of 
current  the  net  amount  obtained  by  deducting  from  the  amount  paid 
by  the  Broadway  Realty  Company  the  amount  paid  to  it  for  rental 
of  tlie  converter  space.  Held,— that  the  N.  Y.  K.  Co.  was  guilty  of 
discrimination  according  to  its  own  records,  having  sold  current  to  one 
consumer  at  less  than   it  charged   others   in   the  same  class. 

Tlic  published  form  of  contract  of  the  N'.  Y.  E.  Co.  provided  "  that  in 
view  of  the  fact  that  the  buildings  enumerated  in  this  contract  are  not 
more  than  one  hundred  feet  apart  ■  •  •  and  may  be  served  from 
one  service,  the  current  required  for  them  may  be  taken  collectively  in 
determining  the  rate  to  which  the  undersigned  is  entitled  under  this 
contract. "  A  contract  between  the  N.  Y.  E.  Co.  and  the  Press  Pub- 
lishing Company  contained  a  clause  in  this  form  except  that  the  words 
"  may  be  served  from  one  .service "  were  changed  to  "  may  be  served 
from  a  single  centre  of  distribution."  The  buildings  of  the  consumer 
were  not  more  than  one  hundred  feet  apart  and  were  supplied  from  ■ 
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■ingle  centre  of  distribution  but  not  from  one  service.  The  c 
clsimed  to  be  entitled  to  the  "conjunctional  rate"  under  tbeae'  circum- 
ststes.  Held, —  that  the  wording  of  the  scliedule  wu  not  inconsistent 
with  tbe  sHonance  of  the  conjunctional-service  rate,  under  the  circum- 
stances disclosed  in  this  case. 

The  further  facta  aa  to  the  matters  decided  appear  in  the  opin- 
ion adopted. 

The  action  taken  by  the  commiaaion  waa  in  pursuance  of  tbe 
last  paragraph  of  the  opinion  adopted. 

H.  H.  Whitman,  for  the  commiaaion. 

Beardsley,  Hemmene  &  Taylor,  by  Henry  J.  Hemmena,  and 
J.  W.  Lieb  and  Arthur  WilliamB,  for  The  New  York  Ediaon 
Company. 

H.  H.  Edgerton  and  Edward  S.  Brownaon,  for  the  complainanta. 

Arthur  S.  Luria,  for  the  Isolated  Plant  Publishing  Aaaociation. 

Maltbie,  Commissioner.—  These  two  cases  cover  a  number  of 
matters,  and  a  few  may  be  disposed  of  without  reference  to  the 
others.  The  complainants  in  Case  Na  1395  submitted  conaidet>- 
able  evidence  regarding  three  contracts  —  one  between  Gimbel 
Brothers  and  the  New  York  Edison  Company,  relative  to  a  build- 
ing extending  from  Thirty-second  to  Thirty-third  atreete  and 
fronting  upon  Sixth  avenue;  another  between  the  Broadway 
Realty  Company  and  the  New  York  Edison  Company,  relative  to 
the  Bowling  Green  building  at  Nos.  3  to  11  Broadway;  and  a 
lliird  between  the  Press  Publishing  Company  and  the  New  York 
Ediaon  Company  affecting  two  buildings  less  than  100  feet  apart. 
As  there  is  apparently  no  further  evidence  to  be  submitted  regard- 
ing these  contracts,  aa  the  questions  involved  in  two  are  similar, 
and  aa  certain  mattera  at  issue  have  been  considered  in  the  opin- 
ion in  Estate  of  William  Aator  v.  United  Electric  Light  &  Power 
Company,  a  P.  S.  C.  B.  (1st  Diat  K.  Y.)  818,  ft  findiag  will  be 
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made  regarding  these  three  eoiitracta  without  waiting  for  a  final 
decision  aa  to  the  reasonableness  of  the  general  schedule  of  rates 
of  the  New  York  Edison  Company. 

Natdbb  of  Complaint. 

The  complainants  assert  that  in  each  instance  the  arrangement 

between  the  New  York  Edison  Company  and  the  consumer  is  dia- 

criminatory  and  in  violation  of  certain  provisions  of  the  Public 

Service  Commissions  Law,  section  65,  which  are  as  follows: 

2.  No  gu  corporation,  electrical  corporation  or  municipality  shall  directly 
or  Indireetlj,  by  any  special  rate,  rebate,  drawback  or  other  device  or 
method,  charge,  demand,  collect  or  receive  from  any  person,  or  corporation  a 
greater  or  leas  compensation  for  gsa  or  electricity  or  for  any  service  rendered 
or  to  be  rendered  or  in  connection  therewith,  except  as  authorised  in  this 
chapter,  than  it  charges,  demands,  collects  or  receives  from  any  other 
person  or  corporation  for  doing  a  like  and  contemporaneous  service  with 
respect  thereto  under  the  same  or  substantially  similar  circumstances  or 
eoDditioas. 

3.  No  gas  corporation,  electrical  corporation  or  municipality  shall  make 
or  grant  any  undue  or  unreasonable  preference  or  advantage  to  any  peraoD, 
corporation  or  locality,  or  to  any  particular  descripl  ion  at  service  in  any 
respect  vrhatsoever,  or  subject  any  particular  person,  corporation  or  locality 
or  any  particular  description  of  service  to  any  uiidue  or  unreasonable 
prejudice  or  disadvantage  in  any  respect  whatsoever. 

The  complainants  allege  that  the  agreements  between  the  New 
York  Edison  Company  and  Gimbel  Brothers  and  the  Broadway 
Realty  Company  as  to  the  rental  of  space  in  the  buildings  referred 
to  above  are  of  such  a  nature  as  to  give  to  these  consumers  a  lower 
rate  for  service  than  other  consumers  in  the  same  class  are  al- 
lowed and  that  such  diacrimination  is  unjust  and  unreasonable. 

The  complainants  claim  that  the  New  York  Edison  Company 
haa  violated  the  order  of  the  commission  aa  to  the  publication  of 
schedule  of  rates  and  forms  of  contract  in  that  the  contracts  made 
with  the  two  consumers  named  do  not  follow  the  schedule  of  forms, 
rates,  etc.,  that  have  been  published,  filed  or  made  known  to  the 
public. 

trpon  December  18,  1908,  the  commission  adopted  an  order  re- 
quiring every  electrical  corporation  to  61e  with  the  commission 
and  keep  open  for  public  inspection  printed  schedules  of  all  rates 
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and  forma  of  contract  relating  to  its  service  for  at  least  thirty  daya 
before  snch  schedule  should  go  into  effect..  The  order  also  pre- 
scribed the  details  for  making  this  general  rule  effective,  and,  in 
the  main,  they  were  similar  to  the  requirements  which  have  been 
in  practical  operation  for  the  publication  and  filing  of  railroad 
tariffs  under  the  Interstate  Commerce  Act  and  the  statutory  pro- 
visions of  various  states.  The  general  purpose  of  the  order  was 
to  eliminate  all  special  contracts,  to  standardize  the  various  forma 
and  requirements  in  use  by  the  companies,  to  eliminate  discrimina- 
tion, and  to  enforce  the  general  principle  of  law  that  every  public 
service  corporation  must  furnish  equal  service  at  the  same  rate 
to  every  class  of  consumers  and  that  no  one  shall  be  charged  a 
rate  or  given  privil^es  which  are  not  demanded  from  or  'umished 
to  every  other  consumer  who  is  served  under  the  same  or  substan- 
tially similar  circumstances  or  conditions. 

In  compliance  with  this  order,  the  New  York  Edison  Company 
filed  with  the  commission  certaiu  forms  of  contracts,  schedules  of 
rates,  standard  rules,  reflations,  etc.  Among  these  there  was  a 
standard  form  of  agreement,  provisions  and  schedules  of  rates  for 
what  was  known  as  "  special  wholesale  service,"  but  there  was  no 
form  of  contract,  schedule  or  rider  relating  to  the  rental  of  space 
upon  the  promises  of  consumers  for  the  conversion  of  current. 
There  was  a  clause,  however,  which  was  part  of  the  contract  re- 
lating to  special  wholesale  service,  requiring  the  consumer  to  pro- 
vide certain  conversion  space  without  rental  charga 

Contract  with  Gimbel  Beothbbh. 
The  facts  r^arding  the  Gimbel  Brothers'  contract  are  as  fol- 
lows: Under  date  of  January  27,  1910,  the  New  York  Edison 
f'ompany  entered  into  a  contract  with  Gimbel  Brothers  for  the 
supply  of  electric  current  to  their  department  store  located  at 
Sixth  avenue,  between  Thirty-second  and  Thirty-third  streets,  for 
incandescent  lamps  of  about  4,000  kilowatt  capacity  and  for  3,600 
kilowatt  of  power.  This  contract  was  a  special  wholesale  contract 
and  contained  the  usual  clauses  to  be  found  in  such  contract  aa 
printed,  published  and  filed  in  compliance  with  the  order  of  the 
commiEsion,  except  in  two  particulars. 
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1.  The  legally  established  schedule  contained  the  following  pro- 
vision: 

It  is  farther  underetood  snd  agreed  that  {>)  This  contract  is  for  th« 
•upplj  of  electric  current  only;  the  care  of  the  instnilation,  the  supply  ol 
incaudescent  or  are  lamps  or  their  renewal  or  trimuiug  are  not  included 
hereunder. 

The  contract  as  executed  with  Gimbel  Brothers  provided : 

It  is  aleo  understood  and  agreed  that  this  contract  covers  the  supply  of 
current  onlyj  care  of  the  inBtaDation,  supply  of  incandescent  lamps  or  trim- 
ming of  arc  lantpe  are  not  included  hereunder. 

It  is  apparent  that  the  two  clauses  do  not  entirely  agree.  The 
former  exempts  the  Edison  Company  from  the  obligation  to  supply 
and  renew  arc  lamps  and  to  renew  incandescent  lamps.  The  latter 
does  not  exempt  the  comany  from  such  obligation.  The  company 
avers  that  in  practice  the  two  clauses  have  been  given  the  same 
construction;  but  it  is  clear  that  no  reasonable  interpretation  of 
the  words  actually  used  could  make  the  two  clauses  identical.  Any 
prospective  consumer  who  examines  the  published  schedules  would 
understand  at  once  that  he  could  not  expect  to  be  supplied  con- 
tinuously with  arc  lamps  and  to  have  incandescent  lamps  renewed 
without  charge  and  many  would  doubtless  prefer  the  clause  in 
the  Gimbel  contract,  which  does  not  so  state.  But  how  is  any 
prospective  consumer  to  learn  that  he  can  have  such  a  clause,  if  no 
notice  is  given  him  of  this  fact !  The  primary  purpose  of  publi- 
cation and  publicity  is  to  eliminate  discrimination  and  to  advise 
every  one  of  the  rates,  terms,  regulations,  etc.,  which  he  may  de- 
mand. This  purpose  is  defeated  if  the  company  is  to  have  spe- 
cial rates,  clauses  or  terms  that  it  gives  to  some  and  as  to  which  it 
does  not  advise  all.  If  the  standard  clause  clearly  expresses  the 
policy  of  the  company,  it  should  be  used  in  all  contracts.  If  it 
does  not,  it  should  be  redrawn,  established  in  the  proper  way  and 
then  used  in  every  contract.  There  need  not  be,  and  there  is  no 
good  reason  for,  any  deviation  from  this  couree.  The  company 
has  violated  the  statute  and  the  order  of  the  commission. 

2.  In  the  legally  established  schedule  of  rates,  chaises,  etc.,  in 
force  at  the  time  the  agreement  was  made  with  Gimbel  Brothers, 
the  established  special  wholesale  contract  contained  this  provision : 
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(b)  During  the  term  of  tliia  contract  suitable  and  aufficient  space  ahftll 
be  provided  by  tbe  undersigned  (not  exceeding  SO  x  30  feet),  without  rental 
uharge,  for  such  service  and  converting  apparatus  as  the  New  York  Edison 
Company  may  wish  to  install. 

No  eueh  provision  appears  in  the  contract  with  Oimhel  Brothers, 
and  the  New  York  Ediaon  Company  violated  the  law  in  publishing 
this  clause  &b  a  part  of  its  schedule  of  rates  and  charges  and  then 
omitting  it  from  the  contract  made  with  Gimbel  Brothers.  Thw 
company  should  either  have  required  Gimbel  Brothers  to  sign  a 
contract  containing  this  clause  or  the  clause  should  have  been 
omitted  from  the  schedule  as  published.  The  company  states 
that  the  provision  has  never  been  enforced.  Why,  then,  was  it 
published  ae  of  general  application  ?  There  is  nothing  in  the 
schedule  to  indicate  that  it  was  not  to  be  enforced,  and  any  con- 
sumer would  naturally  assume  that  he  would  be  called  upon  to 
live  up  to  his  part  of  the  agreement,  unless  he  was  informally 
advised  of  nonenforcement  in  his  case,  there  being  no  fonual 
notice  to  tbe  contrary. 

Such  a  practice  is  bad  in  two  respects,  not  to  mention  its 
illegality.  Such  an  important  fact  as  nonenforcement  of  a  part 
of  a  contract  ought  not  to  be  left  to  informal  or  verbal  announce- 
ment. Further,  the  contract  specilieally  provides:  "This  agreo 
ment  «  •  •  shall  not  be  modified  or  affected  by  any  promise, 
agreement  or  representation  by  any  agent  or  employee  of  the  com- 
pany, unless  incorporated  in  writing  herein."  This  would  nullify 
any  oral  promise  of  nonenforcement. 

Criticism  of  the  company's  action  is  not  confined,  however,  to 
the  matters  already  mentioned.  Upon  the  same  day  that  the 
special  wholesale  contract  was  accepted  by  the  New  York  Edison 
Company  —  January  27,  1910  —  another  contract  was  entered 
into  by  the  same  parties,  according  to  which  Gimbel  Brothers 
agreed  to  rent  space  in  the  cellar  of  their  building  amounting  to 
about  3,900  square  feet  to  the  Edison  Company.  The  two  eon- 
tracts  were  evidently  closely  related  and  components  of  one  bar- 
gain, for  the  lease  provided  that  if  either  contract  should  be 
terminated  by  either  party,  the  other  should  terminate  at  the  same 
time. 


Dig,, z.d  by  Google 


Mattes  of  Stadtlandeb.  115 

Public  Service  CommissioD,  First  Dietrict. 

The  intimate  connection  ib  also  disclosed  by  the  relation  which 
the  rental  to  be  paid  bears  to  the  price  to  be  paid  for  current.  The 
electricity  contract  provided  that  the  total  annual  consumption 
should  not  be  lees  than  120,000  kilowatt  hours  and  tiiat  payment 
should  be  made  according  to  the  following  schedule: 

For  the  Bret  15,000  kilonatt  hours,  monthi}'  couBumption,  five  cents  per 
kilowatt  hour. 

From  15,000  to  2^,000,  excess  over  16,000,  monthly  conBumption,  four  and 
one-half  centa  per  kilowatt  hour. 

From  25,000  to  35,000,  excess  over  25,000,  monthly  consumption,  four  cents 
^  Icilowatt  hour. 

From  35,000  to  50,000,  excess  over  35,000,  monthly  consumption,  three  and 
one-baJf  cents  per  kilowatt  hour. 

All  over  50,000,  monthly  consumption,  three  cents  per  kilowatt  hour. 

There  were  other  clauses,  however,  to  the  effect  that  if  the  total 
annual  consumption  exceeded  833,333  kilowatt  hours,  the  con- 
sumer should  pay  at  the  uniform  rate  of  three  cents  per  kilowatt 
hour.  This  fact  is  important,  as  the  annual  consiunption  thus  far 
baa  been  considerably  in  excess  of  2,000,000  kilowatt  hours 
annually. 

The  lease  provided  that  the  rental  to  be  paid  for  the  converter 
space  should  be  the  difference  between  two  and  one-fourth  cents 
per  kilowatt  hour  and  the  price  charged  under  the  electricity  con- 
tract for  all  electric  current  consumed  in  the  building,  any  exten- 
sion thereof,  and  any  building  occupied  by  Gimbel  Brothers 
within  100  feet  thereof. 

The  lease  also  provided  that  the  bills  for  electric  current  con- 
siimed  under  the  other  contract  should  be  rendered  monthly,  but 
that  they  need  not  be  paid  until  ninety  days  thereafter,  so  that 
an  adjustment  of  the  rental  and  the  current  bills  might  be  made 
upon  the  same  dates. 

These  two  contracts,  which  must  be  considered  as  a  unit,  have 
apparently  been  followed  and  settlements  made  accordingly. 
Gimbel  Brothers  have  been  charged  three  cents  per  kilowatt  hour, 
and  the  Edison  Company  has  been  charged  as  rental  three-fourths 
of  one  cent  per  kilowatt  hour  of  current  consumed.  In  other 
words,  Gimbel  Brothers  have  paid  net  two  and  one-fourth  cents 
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per  kilowatt  hour  and  have  furnished  about  3,900  square  feet  of 
cellar  area  for  the  use  of  the  Edison  Company. 

This  method  is  quite  unique.  Prohably  few  real  estate  agents 
have  seen  a  lease  in  which  the  rental  for  an  insignificant  portion 
of  a  huilding  is  based  upon  the  amount  of  electric  current  con- 
sumed by  the  landlord  in  the  whole  building.  From  the  stand- 
point of  the  landlord,  if  is  inconceivable  that  the  rental  value  of 
space  has  any  relation  to  the  amount  of  electric  current  he  con- 
sumes; and  from  the  standpoint  of  the  tenant  it  is  also  inconceiv- 
able that  the  value  of  the  space  to  him  has  any  relation  to  the 
amount  of  current  consumed.  The  company  asserts  it  needs  the 
space  for  a  substation  from  which  to  supply  not  only  Qimbel 
Brothers  but  many  other  customers  in  the  neighborhood  and  the 
lease  provides  for  such  use.  It  was  also  stated  in  evidence  that 
the  output  from  this  substation  is  already  about  double  the  amount 
of  current  consumed  in  the  building  and  that  it  is  expected  soon  to 
reach  several  times  that  figure.  If  the  value  of  the  substation  to 
the  Edison  Company  has  any  relation  to  current,  it  is  evident 
that  it  does  not  depend  alone  upon  the  portion  supplied  to  Gimbel 
Brothers.  This  firm  might  with  equal  propriety  claim  that  it 
was  entitled  to  a  rebate  of  three-fourths  of  one  cent  or  some  auch 
amount  upon  each  kilowatt  hour  of  the  total  output 

An  examination  of  the  monthly  rental  statement  shows  several 
peculiarities.  The  rental  charged  for  the  two  months,  July  and 
August,  1910,  was  $197.73,  and  for  the  following  September 
over  ten  times  this  amount.  For  July,  1911,  it  was  one-half  what 
it  was  for  the  preceding  or  following  December.  For  September, 
1912,  it  was  considerably  less  than  for  September,  1910.  The 
entire  amount  from  July  1,  1910,  to  and  including  October  31, 
1912  —  two  years  and  four  months  —  was  $42,029.67,  an  average 
of  about  $18,000  per  year,  or  about  $4.60  per  square  foot  per ' 
annum. 

In  order  to  see  whether  the  conditions  justified  such  a  high 
rental,  I  personally  visited  the  substation  in  the  Gimbel  Building. 
It  is  located  in  the  cellar,  that  is,  there  are  two  stories  between  it 
and  the  main  floor  which  is  at  the  sidewalk  level.  It  is  near  the 
northeast  comer  of  the  building,  but  has  no  street  frontage  and  is 
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a  coDsiderable  distance  from  Sixth  and  Seventh  avenues.  It 
is  lighted  entirely  by  artificial  illumination,  and  while  well  suited 
possibly  for  use  as  a  substation,  its  rental  value  is  limited.  The 
Edison  Company  occupies  some  space  outside  of  the  area  shown 
on  the  plan  in  evidence  for  ducts  and  ventilators,  but  even  allow- 
ing for  this  fact,  the  rental  charged  is  too  high. 

In  a  similar  case  (see  Estate  of  William  Aator  v.  United 
Electric  Light  &  Power  Co.,  3  P.  S.  C.  R.  [Ist  Dist.  N.  Y.]  313), 
the  commission  found  a  rental  of  five  dollars  and  fifty  cents  per 
sqaare  foot  of  floor  space  in  a  basement  near  Seventh  avenue  and 
Forty-third  street  to  be  unreasonable,  and  that  the  company  had 
violated  the  order  of  the  commission  and  the  law  of  the  state  of 
New  York  by  making  a  contract  having  terms  which  bad  not  been 
published  and  by  paying  the  consumer  an  abnormally  large  rental 
for  basement  space.  In  the  present  case,  the  rental  provision  is 
not  only  unreasonable,  but  the  method  of  computing  the  rental, 
the  terms  of  the  agreements  and  the  method  of  accounting  there- 
under are  such  as  to  convince  the  commission  that  the  whole 
arrangemerd  is  illegal  and  has  been  from  the  heginning.  If  the 
Edison  Company  was  in  need  of  space  and  if  it  was  necessary  to 
lease  such  space  from  one  of  its  consumers,  it  should  have  con- 
tracted to  pay  the  market  value  of  the  apace  rented,  leaving  the 
customer  to  pay  the  lawful  rate  for  the  current  consumed,  t.  e., 
the  rate  paid  by  every  other  consumer  of  the  same  class.  To  make 
the  amount  of  rent  dependent  upon  the  quantity  of  electric  current 
consumed  in  one  building,  could  hardly  fail  to  result  in  actual 
discrimination  during  some  part,  if  not  during  the  whole,  of  the 
time  covered  by  the  lease. 

Contract  with  Beoadwat  Realty  Compant. 
The  facts  relative  to  the  contract  between  the  Broadway  Realty 
Company  and  the  Edison  Company  for  the  Bowling  Green  build- 
ing are  as  follows :  Under  date  of  March  10,  1904,  the  New  York 
Edison  Company  entered  into  an  agreement  with  the  Broadway 
Realty  Company  for  the  supply  of  electric  current  to  the  office 
building  at  Xo.  3-11  Broadway  and  for  the  use  of  certain  space 
in  the  basement  of  that  building  by  the  Edison  Company  for 
storage  batteries  and  other  apparatus.    This  agreement  was  made 
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before  the  public  service  commission  came  into  existence  and 
before  the  order  had  been  adopted  retguiring  the  company  to  pub- 
lish, file  with  the  commission  and  keep  open  for  public  inspection 
printed  schedules  of  all  rates,  forms  of  contract,  etc  Apparently, 
this  agreement  differed  from  the  form  in  general  use  in  similar 
respects  to  those  pointed  out  in  relation  to  the  Gimbel  contract, 
except  that  the  Bowling  Green  contract  contained  the  provision 
requiring  the  consumer  to  supply  not  exceeding  600  square  feet 
of  space  for  converter  purposes,  which  was  omitted  from  the 
Gimbel  contract.  However,  the  Broadway  liealty  Company  was 
not  required  to  live  up  to  this  part  of  the  contract,  and  the  differ- 
«ice  is,  therefore,  more  apparent  than  real. 

In  one  part  of  the  contract  it  was  provided  that  the  realty  com- 
pany should  consume  at  least  10,000  kilowatt  hours  per  month 
and  should  pay  for  current  at  the  following  rates,  which  were  the 
ones  generally  in  effect  at  the  time  the  contract  was  made : 

For  the  first  15,000  Icilowatt  houre  monthly  conBumptian,  five  centa  per 
kilowatt  hour. 

From  15,000  to  25,000,  exceu  over  15,000,  four  aiid  one-half  cents  per 
kilowatt  hour. 

From  25,000  to  35,000,  excess  over  25,000,  four  cents  per  kilowatt  hour. 

From  35,000  to  50,000,  excess  over  36,000,  three  and  one-balf  cents  per 
kilowatt  hour. 

All  over  60,000  three  cents  per  kilowatt  hour. 

In  other  paragraphs  the  contract  provides  that  the  realty  com- 
pany shall  pay  at  the  flat  rate  of  three  cents  per  kilowatt  hour, 
which  is  considerably  less  than  the  average  under  the  above 
schedule.  It  was  also  agreed  that  if  for  the  period  from  July  1, 
1903,  to  April  30,  1904,  the  realty  company  should  pay  at  the 
three-cent  rate  more  than  $8,333.34,  any  excess  over  such  sum 
(not  to  exceed  $2,916.67)  should  be  credited  to  the  rental;  but  for 
all  current  consumed  over  375,000  kilowatt  hours,  the  price  was 
to  be  three  cents  per  kilowatt  hour.  In  other  words,  the  realty 
company  was  not  to  pay  more  than  $8,333.34  for  current  unless  it 
consumed  more  than  375,000  kilowatt  hours;' that  is,  it  would 
get  current  in  excess  of  277,778  and  leas  tlian  375,000  kilowatt 
hours  for  nothing,  calling  the  price  of  such  excess  (not  more  than 
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97,222  kilowatt  hoars)  at  three  cents  per  kilowatt  hour  a  part  of 
the  rental. 

The  agreement  also  specified  that  on  and  after  May  1,  1904,  if 
the  bills  for  current  at  the  three-cent  rate  should  exceed  $10,000 
annually,  the  excess  up  to  $3,500  should  similarly  be  credited  to 
the  rental,  but  all  over  450,000  kilowatt  hours  to  be  paid  for. 
Thus,  the  realty  company  was  to  get  the  last  116,667  kilowatt 
hours  for  nothing,  was  to  call  it  rental  and  get  a  lower  rate  for 
current  than  othera  were  receiving. 

The  first  thing  to  be  noted  regarding  this  contract  is  that  it  was 
retroactive.  It  was  dated  March  10,  1904,  and  was  accepted  by 
the  Edison  Company  April  twenty-seventh.  But  it  was  made  to 
take  effect  as  of  July  1,  1903  —  nearly  ten  months  before  the  last 
date.  The  commission  does  not  favor  retroactive  rates.  They  are 
contrary  to  public  policy,  and  unless  great  injustice  would  be 
done,  they  ought  not  to  be  allowed  or  approved.  If  credits  or 
refunds  are  to  be  given,  they  should  be  based  upon  broad  principles 
of  justice  and  equity,  and  the  provisions  of  rate  schedules  or  tariffs 
providing  therefor  should  clearly  and  unmistakably  express  such 
intention. 

The  statement  of  account  for  the  whole  period  from  July  1, 
1903,  to  December  2,  1912,  is  as  follows: 

Amount  at  regular  Difference  Kw.hrB. 

Period.                                 paid.  rates.  or "  rentij."  consumed. 

T/1/03  to  4/30/04 $8,333  34  $14,184  44  K.851   10  304,785  0 

5/1/04  to  4/30/05 0.527  B8  15.041  24  5,513  26  317,508.8 

5/1/06  to  4/30/06 10,000  00  16,515  77  6.616  77  367,2»9,0 

5/1/06  to  4/30/O7 11,3110  74  20.000  00  8.609  26  4»8,  358.0 

5/1/07  to  4/30/08 11.383,50  20,000  00  8,618  50  408,116.4 

6/1/08  to  4/30/09 10.000  00  16,822  28  6,822  28  360.993.8 

6/1/OQ  to  4/30/10 0,600  33  15,178  90  5,' 576  86  320.011.2 

5/1/10  to  4/30/11 9.418  02  14.880  19  5.473  17  313.867.2 

5/1/11  to  4/30/12 9.712  78  13.579  35  3.866  56  323,760.0 

0/1/12  to  12/2/12 5,2B8  16  8,06156  2.765  40  178,639.2 

ToUl $n4,  600  83  $154,270  82     $,W.608  96  3,487.340.7 

The  figures  in  the  second  column  represent  the  amount  actually 
paid  to  the  Edison  Company.     Those  in  the  third  are  what  the 
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realty  companj  would  have  paid  for  the  current  actually  eon- 
Bumed  at  the  regular  rates  charged  to  others.  The  rates  prior 
to  JuJy  1,  1911,  are  those  already  given;  upon  July  1,  1911,  a 
new  schedule  of  rates  went  into  effect,  and  the  figures  in  the 
third  column  from  and  after  this  date  are  computed  upon  the 
basis  of  the  new  rates  which  were  lower  than  those  in  the  con- 
tract of  1904.  The  "  rental,"  or  the  difference  between  the 
amount  actually  paid  and  the  r^ular  rates,  is  shown  in  the  last 
column.  Of  the  total  "  rental,"  $47,485.52  represented  current 
at  three  cents  in  excess  of  $8,333.34  for  the  firat  period  of  t«n 
months  and  of  $10,000  per  annum  in  the  later  period.  The 
last  period  is  not  a  complete  year  and  no  settlement  has  yet 
beon  mada 

It  is  interesting  to  note  how  the  "  rental  "  fluctuated  under  the 
terms  of  the  contract.  It  ranged  ftom  about  $1,000  per  month  in 
the  winter  of  1906-7  down  to  nothing  in  April  and  May,  1912, 
the  latter  being  due  to  the  fact  that  the  consumption  in  the  earlier 
months  was  computed  at  a  rate  above  the  average,  nothing  being 
charged  in  the  last  months  to  equalize  the  amount  properly.  The 
fluctuation  from  year  to  year  has  also  been  considerable.  In 
1906-7  and  1907-8,  the  annual  rental  was  over  $8,600;  but  in 
1911-12,  it  was  less  than  $3,900;  and  in  1912-13  it  may  be  still 
less.  Yet  the  company  occupied  the  same  amount  of  space 
throughout  the  period.  Can  any  one  consistently  maintain  that 
the  fair  rental  value  of  the  space  occupied  by  tii&  Edison  Com- 
pany either  to  the  landlord  or  the  tenant  was  subject  to  such 
variations  ?  The  principal  reason  for  the  drop  in  the  rental  paid 
since  July  1,  1911,  is  that  a  new  schedule  of  rates  went  into 
effect  on  that  date,  so  that  while  the  amount  of  current  consumed 
by  the  Bowling  Green  building  was  about  the  same  in  1911-12 
as  in  1910—11,  and  the  space  occupied  was  the  same,  the  rental 
was  $1,600  loss,  fan  any  one  logically  trace  any  relation  be- 
tween the  true  rental  value  of  basement  space  in  a  building  and 
the  rates  charged  by  the  Edison  Company  for  current  t 

That  the  contract  was  not  a  bona  fide  agreement  under  which 
the  Edison  Compnny  was  to  pay  the  fair  rental  value  of  the 
space  occupied  and  the  Broadway  Realty  Company  the  standard 
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rates  for  current,  is  abo  indicated  by  the  fact  that  the  Edison 
Company  did  not  enter  in  its  acounts  any  amount  for  rental  but 
did  «iter  as  receipts  from  the  sale  of  current  the  net  amount  as 
per  the  above  statement.  The  company  is  therefore  guilty  of 
discrimination  according  to  its  own  records,  having  sold  current 
to  one  consumer  at  less  than  it  charged  others  in  the  same  class. 
Thus,  from  whatever  standpoint  the  case  may  be  viewed,  it  is 
clear  that  the  contract  was  illegal  and  that  the  company  violaicd 
the  law  against  discrimination.  As  stated  in  connection  with  the 
Oimbel  contract,  if  the  Edison  Company  was  in  need  of  apace  and 
if  it  was  necessary  to  lease  such  space  from  one  of  its  consumers, 
it  should  have  contracted  to  pay  the  market  value  of  the  space 
rented,  leaving  the  customer  to  pay  the  lawful  rate  for  the  current 
consumed,  i.  e.,  the  rate  paid  by  every  other  consumer  of  the  same 
class.  It  was  manifestly  improper  to  base  the  rental  paid  either 
directly  or  indirectly  upon  the  amount  of  current  consumed. 

Pdlitzeb  Boildihg  Oontkact, 
TTpon  March  19,  lOOd,  the  New  York  Edison  Company  entered 


into  a  contract  with  the  Frees  Publishing  Company  for  s 
the  Pulitzer  building  located  at  the  corner  of  Park  Kow  and 
Frankfort  street.  In  connection  with  the  newspaper  plant  con- 
ducted by  the  publishing  company  in  that  building,  a  portion  of 
the  building  on  the  opposite  side  of  Frankfort  street  was  also 
used.  These  buildings  are  less  than  100  feet  apart  and  would, 
therefore,  so  far  as  distance  is  concerned,  come  within  the  pro- 
visions of  the  rate  schedule  pertaining  to  "  conjunctional  service." 
The  conjunctional  service  rider  then  in  force  was  as  follows: 

It  is  further  understood  «nd  agreed  that  in  view  of  the  tact  that  tb* 
buildings  enumerated  in  this  contract  are  not  more  than  100  feet  apart,  ara 

[  leaseliold  1 
nnder  a  common   (nwnershiDf  '"^  ""''  ***  ■^^™  i"^™  ""*  service,  the  current 
required  for  them  may  be  taken  eollectivel;  in  determining  tbe  rate  to  which 
the  undersigned  is  entitled  under  this  contract. 

The  contract  above  mentioned,  between  the  New  York  Edison 
Company  and  the  Press  Publishing  Company,  contained  a  clause 
in  conformity  with  this  rider  except  that  the  words,   "  may  be 
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served  from  one  service,"  were  changed  to  "  may  be  served  from 
8  single  center  of  distribution." 

The  testimony  shows  that  more  than  one  service  wire  enters  the 
building  from  the  company'B  cables,  but  that  theae  service  wires  all 
run  to  one  switch-hoard,  from  which  the  electricity  is  taken  for  the 
various  purposes  for  which  it  is  required  in  the  two  buildings.  It 
would  appear  that  the  existence  of  more  than  one  service  is  not 
due  to  the  fact  that  there  is  more  than  one  building  supplied 
under  the  contract,  but  that  the  extra  service  wires  are  installed 
for  the  purpose  of  insuring  greater  capacity  in  supply  of  elec- 
tricity and  providing  against  a  possible  breakdown  in  any  one 
service.  In  form,  at  least,  the  contract  did  not  follow  exactly 
the  schedule  filed,  for  the  words  "  one  service  "  were  changed  to 
"  single  center  of  distribution,"  If  the  two  expressions  are 
synonymous,  it  is  difficult  to  see  why  the  change  was  made.  As  a 
matter  of  fact,  the  buildings  are  supplied  from  a  single  center  of 
distribution,  but  not  from  one  service. 

It  seems  evident,  however,  that  the  wording  of  the  schedule 
itself  would  not  be  inconsistent  with  the  allowance  of  the  con- 
junctional service  rate  under  the  circumstances  in  this  ease.  The 
provision  in  the  schedule  that  buildings  "  may  be  served  from 
one  service  "  obviously  means  that  no  physical  or  other  obstacle 
shall  exist  to  prevent  the  use  of  only  one  service.  In  case  the 
amount  of  electricity  consumed  ia  very  large,  as  in  this  instance, 
and  the  electric  company  finds  it  safer  and  more  economical  to 
use  more  than  one  8er\'ice  in  conducting  electricity  into  one  of 
the  buildings  and  then  distribute  the  entire  supply  for  the  two 
buildings  from  one  center  of  distribiition,  there  would  seem  to 
be  no  reason  for  denying  the  benefit  of  the  conjunctional  service 
provision,  which  would  be  applicable  in  the  ease  of  two  compara- 
tively small  buildings  similarly  situated  and  using  a  small  amount 
of  electricity.  The  use  of  the  word  "  may "  in  the  schedule 
form  clearly  points  toward  this  conclusion.  It  would  be  better, 
however,  to  have  the  meaning  of  the  language  in  the  conjunctional 
rider  made  perfectly  clear,  so  that  there  would  be  no  occasion 
for  deviating  from  that  language  in  the  making  of  any  contract. 

Another  feature  of  this  contract   is  questionabla     Although 
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made  on  March  19,  i909,  it  was  to  be  "  effective  from  December 
4,  1906."  What  has  already  been  said  concerning  the  retroactive 
feature  of  the  contract  with  the  Broadway  Realty  Company  is 
also  applicable  in  case  of  this  contract;  in  fact,  the  period 
involved  in  this  case  ia  much  longer,  being  over  two  and  one- 
quarter  years. 

C01TCI.D8IOK. 
Sinoe  the  complaint  relating  to  the  contracts  just  considered 
was  filed,  the  Edison  Company  has  canceled  the  standard  clause 
requiring  consumers  to  supply  converter  space  up  to  sixty  square 
feet  free  of  charge.  In  the  meantime,  evidence  has  been  taken 
and  a  decision  rendered  in  Estate  of  William  Astor  v.  United 
Electric  Light  and  Power  Company,  where  the  facta  were  similar 
to  those  here.  In  view  of  the  course  followed  in  that  case  and 
of  the  statement  made  by  the  Edison  Company  that  new  contracts 
are  being  negotiated  with  Gimbel  Brothers  and  the  Broadway 
Realty  Company,  I  recommend  that  a  reasonable  amount  of  time 
be  allowed  the  Edison  Company  to  advise  the  commission  what 
course  it  will  pursue  in  the  light  of  the  findings  and  principles 
herein  set  forth. 


Tn  the  Matter  of  the  Complaint  of  SinnBT  V,  Loweli.  against  the 
Fifth  Avenue  Coach  Company,  Defendant 

In  the  Matter  of  the  Hearing  on  the  !Motion  of  the  Commission  on 
the  Question  of  the  Operation  of  Motor  'Buses  to  Announced 
Destination  Points  by  the  Fifth  Ave.nub  Coach  Cqmpaht. 

Case  No.  1592. 
(Public  Service  Commission,  First  District,  December,  1912.) 

Tarill  Khtdsle — elcctdc  'bnaes  —  temporary  chanses  in  published  mtM  and 
■errice  without  obtaininf  the  peimisBlon  of  the  commiMlon. 

'  Switching  back"  aod  "short-line"  operation  —  electric  "bases  —  diareianUiit 
of  repilai  patrons  to  get  more  piofltablc  traffic  of  visitlni  crowd. 

It  appeared  that,  to  meet  a  temporary  exigency  of  heaty  travel  along 
a  part  of  its  route,  the  F.  A.  C.  Co.  operated  a  apceial  line  of  its  'buseii 
over  that  part  of  ita  route  only  and  also  "  ahort-linee  "  at  One  Hundred 
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ftod  Twenty -seventh  street  many  of  the  'buses  ordinarily  operated  to  Ona 
Hundred  and  Thirty-fifth  street,  on  its  regular  line.  These  changes  in 
operating  routes  were  not.  contained  in  any  filed  achedulcs  of  the  com- 
panj,  and  no  permiBBion  therefor  was  obtained  from  the  commission. 
BeUi,  that  the  achedule  of  service  of  the  company  is  iuhjcct  to  the  super- 
vision of  the  commission,  and  for  any  changes  in  the  schedules  tha 
carrier  should  first  seek  the  approval  of  the  commispioo. 

In  order  to  get  the  more  profitable  traflic  offered  by  a  throng  of 
visitors  along  one  part  of  its  route  during  a  certain  week,  the  F.  A.  C.  Co. 
disregarded  its  regular  patrons  and  "  short-lined "  about  ten  blocks 
short  of  their  usual  terminus  manj  of  the  cars  of  its  regular  line.  No 
provision  or  warrant  for  this  was  contained  in  the  filed  schedules  of  the 
carrier.  Held,  that  as  the  officers  of  the  company  claimed  to  have  been 
ignorant  of  the  necessity  of  applying  to  the  commission  for  approval 
of  such  a  change,  and  as  the  objectionable  "  short  line "  operation  has 
been  discontinued,  the  proceeding  will  be  discontinued,  with  a  warninj; 
to  the  olBcera  of  the  company  to  pay  more  attention  in  the  future  to  the 
Public  Service  Commisajons  Law. 

The  facts  as  to  the  matter  appear  in  the  opinion  adopted. 
The  order  entered,  on  December  24,  1912,  discontinued  the 
proceeding. 

Arthur  DoBoie,  for  the  ccHnmiasion. 

Sidney  V.  Lowell,  complainant,  in  person. 

Wm.  H.  Page,  for  the  Fifth  Avenue  Coacb  Company. 

Edstis,  Commiaaioner, —  This  hearing  was  occasioned  by  a  com- 
plaint received  from  one  of  the  patrons  of  the  Fifth  Avenue  Coach 
Company  that  during  the  recent  exhibition  of  warships  in  the 
Hudson  river  one  of  the  line  of  'buses  owned  by  the  company, 
that  usually  ran  to  One  Hundred  and  Thirty-fifth  street  and 
Broadway,  was  short-lined  at  One  Hundred  and  Twenty-seventh 
street,  and  all  passengers  were  compelled  to  got  out  and  walk  the 
balance  of  the  way.  The  commission  desired  to  ascertain  by  what 
authority  the  company  presumed  to  act  in  the  matter,  and  a  hear- 
ing was  had  on  the  11th  day  of  December,  1912. 

The  company  conceded  the  fact  that  during  the  week  that  ihe 
warships  were  in  the  river  they  liad  short-lined,  aa  it  were,  a 
large  number  of  their  'buses  that  were  run  on  the  Riverside  Drive 
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line,  but  claimed  that  they  did  it  for  the  purpose  of  avoiding 
congestion  at  One  Hundred  and  Thirty-fifth  street  and  Broadway, 
and  also  that  by  so  doing  they  could  accommodate  a  larger  number 
of  people  during  that  week.  It  also  appeared  that  they  established 
a  new  line  of  service  for  certain  hours  of  the  day  and  evening 
between  two  new  points,  to  wit,  Seventy-second  street  and  One 
Hundred  and  Twenty-seventh  street  on  Riverside  Drive,  because 
there  were  bo  many  people  that  wanted  to  ride  up  and  down  in 
front  of  the  warships.  In  the  matter  of  doing  this  without  the 
approval  of  the  commission,  they  stated  that  they  had  never 
thought  that  it  was  necessary  to  get  such  approval,  as  they  had 
done  the  same  thing  during  the  Hudson-Fulton  Celebration  and 
the  only  persons  they  consulted  then  were  the  police  officers 
handling  the  traffic  squad  at  that  time,  and  they  had  recommended 
it  They  thought  that  the  police  would  take  the  same  view  during 
this  recent  warship  review,  and  they  had  not  considered  the  fact 
that  it  would  be  a  violation  of  their  hied  schedules  with  the 
commission. 

I  am  satisfied  that  the  officers  of  the  company  did  serve  a  large 
number  during  that  week  by  the  course  they  took,  and  incidentally 
at  the  same  time  made  a  great  deal  more  money  for  the  company. 
The  evideuce  showed  that  they  entirely  lost  sight  of  their  regular 
patrons  during  that  week  and  catered  to  the  visiting  crowd,  as  it 
was  much  more  profitable.  They  claimed  they  were  innocent  in 
failing  to  get  the  approval  of  the  commission  before  putting  a 
changed  schedule  into  operation.  Having  done  it  before  and  not 
having  been  cau^t,  they  thought  it  was  all  right,  and  if  it  had 
not  been  for  Mr.  Lowell,  who  made  the  complaint  in  this  case 
on  account  of  having  been  hustled  out  with  his  wife  in  a  very 
unceremonious  manner  and  refused  any  accommodation  for  a  ride 
for  the  rest  of  the  trip,  we  might  not  have  known  of  this  caaa 

I  am  satisfied,  as  a  result  of  this  hearing,  that  the  officers  of  the 
company  now  understand  that  their  schedule  of  service  is  subject 
to  supervision  by  this  commission,  and  hereafter  will,  if  they 
desire  to  make  any  changes  in  their  schedules,  eeA  the  approval 
of  the  commission. 
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I  would  therefore  recommend  that  the  proceeding  be  discon- 
tinued, with  a  warning  to  the  officers  of  the  company  to  pay  more 
attention  in  the  future  to  the  Public  Service  Commiaaiona  Law. 


In  the  Hatter  of  the  Hearing  Upon  the  Motion  of  the  Com- 
mission Concerning  the  Regulations,  Practices,  Equipment  and 
Service  of  The  Brooklyn  Union  Elevated  Railroad  Com- 
pany, The  Nassau  Ei.ecthic  Raileoad  Company,  the  Sea 
Beach  Railway  Company  and  the  South  Bbooklyn  Railway 
Company,  over  the  Brooklyn  Bridga 

Caae  No.  1534. 

(Public  Service  CommiBHion,  Fint  Di«trict,  December,  1012.) 

BridKet  between  boronght  of  Greatei  Hew  Yoik— BiDofclyn  Bridge  — acrrice 
upon  elevated  lines  —  legntatlotu  «f  bridge  cominiMionei  u  to  ipeed  of 
tialna. 

It  appeared  that,  by  tbe  direction  of  the  bridge  conuniBBimer  of  ttte 
oity  of  New  York,  the  companies  operating  elevated  lines  across  tlie 
Brooklyn  Bridge  bad  been  required  to  reduce  the  speed  of  their  trains 
across  the  bridge,  and  that  this  had  reduced  the  number  of  trains  oper- 
ated across  the  bridge  per  hour.  This  requirement  had  been  prescribed 
in  order  to  prevent  injury  to  the  bridge  structure.  Held, —  that  under 
the  circumstances  stated,  the  coraminaion  is  obliged  to  accept  tbe  judg- 
ment of  the  bridge  commlaaioner  as  to  ubat  speed  is  safe. 

The  facts  as  to  tlie  matter  appear  in  the  opinion  adopted. 
The  order  entered,  on  December  24,   1912,  discontinued  the 
proceeding. 

H.  M.  Chamberlain,  for  the  Commission. 

Charles  Muller,  for  the  Wyckoff  Taxpayers'  Association  and 
the  Allied  Board  of  Trade. 

Wm.  Heesler,  an  interested  citizen. 

John  J.  Pempsey.  for  the  operating  companies  of  The  Brooklyn 
Rapid  Transit  Company  system. 
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EusTis,  Commissioner. —  The  service  over  the  Brooklyn  Bridge 
has  been  one  of  constant  anxiety  ever  since  the  formation  of  the 
commission,  and  prior  to  April  last  the  company  were  able,  during 
the  rush-hour  service,  to  get  trains  over  the  bridge  a  little  better 
than  one  a  minute.  In  April,  the  bridge  commissioner  authorized 
his  men  to  see  that  the  rule  prohibiting  the  running  of  trains  at  a 
greater  speed  than  fifteen  miles  an  hour  over  the  bridge  was 
strictly  enforced,  and  the  enforcement  of  this  rule  caused  a  slow- 
ing down  of  the  service  over  the  bridge  to  such  an  extent  that  the 
average  number  of  trains  per  hour,  in  place  of  being  over  sixty, 
was  about  fifty-three  or  fifty-four  per  hour,  or  nearly  ten  per  cwit 
leas  than  previously,  A  hearing  was  bad,  and  it  appeared  that 
the  railroad  company  could  not  do  any  better  than  they  were 
doing,  owing  to  the  enforcement  of  the  fiftoen-mile-an-hour  rule. 

On  inquiry  in  connection  with  the  inveatigation,  it  waa  shown 
that  the  railroad  company  bad  interpreted  the  rule,  fifteen  miles 
an  hour,  to  be  the  average  speed,  and  that  in  order  to  produce 
that  average,  as  sometimes  the  trains  were  nm  at  a  much  less 
rat©  than  fifteen  miles  an  hour,  others  could  run  more  than 
fifteen  milee  an  hour  as  <^portimity  aroe^  so  that  the  speed 
formerly  had  been  anywhere  from  twelve  to  eighteen  milee  an 
hour. 

I  personally  saw  Conunissioner  O'Keefe  to  find  out  whether  it 
was  possible  to  make  any  change,  and  he  said  that  the  habit  of 
the  motormen  of  sometimes  coasting  at  a  greater  speed  than 
fifteen  miles  an  hour  was  very  injurious  to  tbe  structure,  and 
that  he  could  not  possibly  permit  it.  Ho  said  that  the  only  way 
to  be  sure  and  be  on  the  safe  side  was  to  give  tbem  no  latitude 
beyond  that  maximum  amount. 

It  was  sug^stpd  by  the  bridge  engineers  that  perhaps  after  the 
motormen  got  more  experienced  in  working  up  to  this  maximum 
limitation,  they  could  get  at  least  fifty-six  or  fifty-eight  trains  an 
hour  over  the  bridge,  and  we  have  taken  some  time  to  see  whether 
their  skill  would  improve  sufficiently  to  accomplish  that  result, 
but  up  to  the  present  time  the  reports  show  that  they  have  not 
made  any  material  increase  in  the  number  of  trains  that  tbey  were 
able  to  get  across  six  months  ago.  Onr  inspectors  report  that  tbo 
penalty  for  violating  the  rule  may  be  the  loss  of  their  position. 
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SO  that  the  motomieii  take  no  chaD<:ee,  and  in  order  not  to  exceed 
fifteen  miles  an  hour  on  the  bridge,  they  fall  below  it  considerably, 
and  the  average  is  under  fourteen  milee  an  hour. 

It  seems  to  me  that  at  the  present  time  we  are  obliged  to  accept 
the  judgment  of  the  bridge  commiasioner  in  regard  to  what  apeod 
is  safe,  as  he  has  jurisdiction  over  this  bridge. 

There  were  several  of  the  patrons  of  the  road  that  appeared  at 
the  hearing  and  made  complaint  that  some  of  the  Brooklyn  Rapid 
Transit  Company's  elevated  lines  crossing  the  bridge  were  dis- 
criminated against  This  was  especially  true  of  some  of  the 
residents  interested  in  the  service  on  Myrtle  avenue.  They  said 
that  their  trains  were  overcrowded  and  they  did  not  have  a 
sufficient  share  of  the  use  of  the  bridge  compared  with  the  rest 
of  the  lines  using  the  same.  An  investigation  was  made  and  the 
tabulation  and  reports  showed  that  th^  were  in  error,  that  they 
were  receiving  their  full  percentage  of  the  use  of  the  bridge 
according  to  the  number  of  trains. 

I  therefore  recommend  that  the  proceeding  be  discontinued. 


In  the  Matter  of  the  Hearing  Upon  the  Motion  of  tlie  Commieeion 
Upon  the  Question  of  Improvements,  Changes  or  Additions  in 
and  to  the  Service  and  Station  Facilities  of  The  Long  Island 
Railroad  Company  at  Forest  Hills,  in  the  Borough  of  Queens, 
in  Respect  to  Its  Freight  Station  Facilities  for  LesB-than-cai^ 
load  Shipments  and  the  Maintenance  of  a  Freight  Agent  at 
Forest  Hills. 

Case  No.  1576. 
(Public  Service  Commission,  First  District,  December,  lfll2.J 

Stations    and    stttlon    facilltiei  —  at«am   railioad— bandUnt   «f    frelgbt.— 

erection  of  bnildins  and  maintenance  of  atsnt. 
IMacriminatlons  and  pieferences  —  frel^t  senice — car-load  and  leM-than* 

car-load  loti — fief^t  on  which  charges  arc  not  prepaid  —  ptactices  held 

nnieasonable. 
Service  —  steam  railroad — freight   transportation  —  inadeqnate  servlee   and 

improper  regulations. 

Uniier  the  circumstances  stated,  the  atation  facilities  atForded  hy  the 

L.  I.  R.  R.  Co.  at  Forest  Hills  are  insdequate  and  improper  for  the 
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handling  of  the  freight  conBigned  to  and  from  that  point,  and  the  carrier 
irill  be  required  to  erect  a  suitable  building  for  the  purpose  and  main> 
tain  at  such  station  an  emptoyee-  charged  with  the  duty  of  receiving, 
delivering,  handling  and  billing  freight  shipmenta. 

The  L.  I.  R.  R.  Co.  would  not  deliver  at  Foreet  Hills  any  freight  con- 
signed thereto  in  Icsa-tli  an -car-load  lota,  or  any  ehipmentB  in  car-load 
lots  on  which  the  charges  were  not  prepaid-  All  such  freight  was 
delivered  at  one  or  another  of  several  stations,  several  miles  distant 
from  Forest  Hilk.  Held, —  that  under  all  of  the  circumstances  stated, 
the  methods  of  the  carrier  with  reference  to  shipments  billed  to  Forest 
Hills  are  unreasonable. 

The  service  afforded  by  the  L.  I.  R.  R.  Co.  for  the  handling  of  freight 
billed  to  Forest  Hills  is  inadequate  and  the  regulations  and  practices  of 
the  carrier  in  relation  thereto  are  unreasonable  and  improper. 

The  complainte  related  to  the  facilities  afforded  by  the  Long 
Island  Railroad  Company  for  the  handling  of  freight  at  Forest 
Hills,  in  the  borough  of  Queens. 

The  order  entered,  on  December  27,  1912,  provided: 

A  hearing  having  been  bad  by  and  before  the  commission  in  the  above 
entitled  matter  on  November  20,  and  December  2,  1912,  Commiseloner  Williams 
presiding;  and  testimony  having  been  taken  upon  said  bearing;  and  It  having 
been  mode  to  appear  aft«r  the  proceedings  on  said  hearing  that  the  regula- 
tiona,  practices,  service  and  station  equipment  and  facilities  of  the  Long 
Island  Railroad  Company  in  respect  to  the  transportation  of  property  within 
the  first  district,  State  of  New  York,  are  unjust,  unreasonable,  improper  and 
inadequate  in  that  said  company  fails  and  neglects  to  provide  and  maintain 
a  station  building  or  shelter  of  any  kind  for  the  reception,  delivery  and 
handling  of  freight  at  its  freight  station  at  Forest  Hills  in  the  borough  of 
Queens,  city  ot  New  York,  and  faite  and  neglects  to  maintain  at  said  station 
an  employee  charged  with  the  duty  ot  receiving,  delivering,  handling  and 
billing  freight  shipments,  and  tails  and  neglects  to  receive  at  said  station 
any  shipments  of  freight  in  lesa-than-car-load  lots,  and  fails  and  neglects 
to  receive  at  said  station  any  freight  even  in  car-load  lots  unless  all  charges 
thereon  are  prepaid  and  unless  the  same  is  shipped  subject  to  owner's  risk; 
and  the  commission  having  determined  after  the  proceedings  on  said  hearing 
that  changes  and  improvements  in  and  additions  to  said  regulations,  prac- 
tices, service  and  station  equipment  and  facilities  at  said  Forest  Hills  station 
in  the  particulars  following  ought  reasonably  to  be  made  in  order  to  promote 
the  convenience  of  the  public  and  in  order  to  secure  adequate  service  and 
facilities  for  the  transportation  of  property. 

It  is  ordered: 

(1)  That  said  the  Long  Island  Railroad  Company  be  and  it  hereby  is 
directed  and  required  to  construct,  erect  and  provide  for  use  at  said  Forest 
Hills  station  a  suitable  and  proper  station  building  for  the  proper  reception, 
Dett.  Vxr.  Vou  II.— 9 
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delivery  and  handling  of  freight  in  car-load  and  less- than -car -load  Iota,  and 
to  provide  the  necesiary  trackage  facilities  for  such  freight  Bliipmenta,  aaid 
building  and  other  work  to  be  completed  and  opened  for  use  before  the  fifteenth 
day  of  March,   1913. 

(2)  That  said  company  be  and  it  hereby  ia  directed  and  required  on  and 
after  the  completion  of  the  work  provided  for  by  HubdiviBion  number  (1) 
hereof  to  employ  and  maintain  at  aaid  Forest  Hills  station  an  employee 
charged  with  the  duty  of  receiving,  delivering,  handling  and  billing  freight 
■hipments  whether  in  car-load  or  leas-than-car-Ioad  lots. 

(3)  Thai  said  company  be  and  it  hereby  ia  directed  and  required  on  and 
after  the  completion  of  the  work  provided  for  by  aubdivigion  number  (1) 
hereof  to  receive  at  said  Forest  Hills  atation  all  freight  shipments  billed  to 
Forest  Hills,  whether  said  shipments  are  in  car-load  lots  or  not  and  whether 
the  charges  thereon  are  prepaid  or  not. 

(4)  That  on  and  after  the  IStli  day  of  January,  1913,  aod  until  the  com- 
pletion of  the  work  provided  for  by  subdivision  number  (I)  hereof  aaid  com- 
pany shall  employ  and  maintain  at  said  Forest  Hill*  station  an  employee 
charged  with  the  duty  of  receiving,  delivering,  handling  and  billing  freight 
shipments  in  car-load  lots,  and  shall  receive  and  deliver  at  aaid  station  all 
freight  shipments  in  car-load  lota  in  the  same  manner  and  on  the  same  terms 
as  such  shipments  are  received  and  delivered  at  other  stations  at  which  such 
agents  are  maintained. 

(5]  That  said  company  be  and  it  hereby  is  directed  and  required  to  make 
any  and  all  changes  in  its  tariff  necesaitated  by  compliance  with  the  require- 
ments  of  this  order,  in  the  manner  provided  by  section  20  of  the  Public 
Service  Commissions  Law. 

(6)  That  this  order  shall  take  effect  immediately  except  as  hereinbefore 
provided,  and  shall  continue  in  force  until  changed  or  abrogated  by  further 
order  of  the  commission. 

(7)  That  said  company  notify  this  commission  on  or  before  the  30th  day 
of  December,  1B12,  whether  the  terms  of  this  order  are  accepted  and  will 
be  obeyed. 

The  further  facte  as  to  the  matter  appear  in  the  opinion  adopted. 

Harry  M,  Chamberlain,  for  the  commiasion. 

Charles  Pop©  Caldwell,  for  the  citizens  and  bnainess  men  of 
Forest  Hills. 

Louis  P.  McGliie,  for  the  Sa^  Foundation  Homes  Company. 

George  Meyer,  for  the  Cnrd  ilcycr  Development  Company. 
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T.  C,  Martin,  for  the  Xational  Electric  Light  Association. 
Charles  L.  Addison,  for  The  Long  Island  Railroad  Company. 

Williams,  Commisjioner. —  Forest  Hills  is  a  residential  com- 
munity on  the  main  line  of  the  Long  Island  Railroad  about  two 
and  one-half  miles  west  of  Jamaica.  It  is  a  community  that  is 
growing  very  rapidly.  It  is  being  developed  principally  by  two 
corporations,  the  Cord  ileyer  Development  Company  and  the  Sage 
Foundation  Homes  Company,  These  companies  have  opened  up 
a  large  territory  and  are  engaged  in  selling  lota  and  constructing 
and  selling  dwelling  bouses.  They  do  a  very  extensive  business 
and,  in  connection  with  their  business,  they  order  and  receive  large 
shipments  of  material  of  various  kinds,  some  of  which  consist  of 
car-load  lots  and  some  of  which  consist  of  less-thau-car-Ioad  lots. 
There  are  also  many  store-keepers,  produce-dealers  and  coal-dealers 
at  this  point  who  have  commodities  of  various  kinds  shipped 
to  them.  These  goods  have  to  be  shipped  over  the  Long  Island 
Kailroad.  All  these  people  complain  bitterly  of  the  failure  of 
the  Long  Island  Railroad  Company  to  provide  them  with  facilities 
at  Forest  Hills  for  the  receipt  and  delivery  of  freight,  particularly 
■where  the  freight  consists  of  shipments  in  less-than-car-load  lots. 

Although  Forest  Hills  is  down  on  the  tariff  of  the  Long  Island 
Railroad  Company  as  a  freight  station,  the  evidence  shows  that 
the  station  consists  only  of  a  siding  connected  with  the  westbound 
track  by  a  trailing  point  switch;  that  the  present  siding  has  a 
capacity  of  about  thirty  cars;  that  there  is  no  building  or  other 
structure  for  use  in  connection  with  freight  business;  that  there  is 
no  agent  or  other  employee  at  said  station  having  authority  to 
receive,  deliver  or  bill  freight;  that  no  freight  in  less-than-car-load 
lots  is  received  at  that  station  for  delivery  to  consignees,  though 
billed  to  Forest  Hills;  and  that  no  freight  in  car-load  lots  is 
received  at  that  station  for  delivery  to  consignees  unless  the  charges 
thereon  are  prepaid  and  unless  at  the  owner's  risk. 

The  methods  of  the  Ixing  Island  Railroad  Company  with  refer- 
ence to  shipments  billed  to  Forest  Hills  are  unreasonable.     It 
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appears  that  all  Bhipments  in  less-tlian-car-load  lots  billed  to  Forest 
Hills  and  all  shipments  in  car-load  lota  on  ^hich  the  charges  are 
not  prepaid,  though  billed  to  Forest  Hills,  are  actually  delivered 
at  Jamaica,  two  and  one-half  miles  distant,  or  at  Hichmoud  Hill, 
one  and  one-half  miles  distant,  or  at  Elmhurst,  two  and  one-half 
miles  distant,  and  that  the  consignees  of  the  freight  are  obliged 
first  of  all  to  ascertain  to  what  point  their  goods  have  been  shipped, 
and  then  to  send  teams  to  Jamaica  or  Elmhurst  or  Richmond  Hill, 
as  the  case  may  be,  to  haul  the  goods  to  Forest  Hills.  On  at  least 
one  occasion  it  happened  that  a  shipper  found  on  the  same  day 
that  some  of  the  goods  ordered  by  him  and  billed  to  him  at  Forest 
Hills  had  been  shipped  to  Jamaica  \  that  some  had  been  shipped  to 
Elmhurst  and  that  still  others  had  been  shipped  to  Richmond  Hill, 
so  that  he  was  obliged  to  send  teams  to  all  three  places  on  the  same 
day  in  order  to  get  his  goods. 

This  practice  of  the  railroad  company  entails  upon  the  con- 
signees of  freight  at  Forest  Hills  a  great  deal  of  trouble  and 
ezpenae  that  would  be  unueceeaary  if  the  goods  were  actually 
shipped  to  Forest  Hills  and  delivered  there.  Although  Richmond 
Hill  is  not  so  far  from  Forest  Hills  as  either  Jamaica  or  Elmhurst, 
there  ia  a  hill  between  Forest  Hills  and  Richmond  Hill  which 
renders  hauling  from  the  latter  place  to  the  former  very  difficult 
One  witness  testified  that  he  bought  some  furniture  in  ^[anhattan 
and  had  it  shipped  to  him  by  way  of  the  Long  Island  Railroad. 
Though  billed  to  Forest  Hills,  it  was  carried  to  Richmond  Hill. 
It  was  only  after  considerable  trouble  and  delay  that  he  succeeded 
in  locating  the  furniture,  and  thereafter  he  was  obliged  to  hire 
a  drayman  to  cart  the  furniture  from  Richmond  Hill  to  his  home 
in  Forest  Hills.  The  charge  for  hauling  the  furniture  from  Rich- 
mond Hill  to  Forest  Hills  was  one  dollar  and  fifty  cents,  whereas 
the  freight  charges  for  transportation  over  the  railroad  were  only 
ninety  cents. 

A  peculiarly  flagrant  instance  of  the  company's  disregard  of  the 
rights  of  the  people  of  Forest  Hills  with  respect  to  freight  ship- 
ments was  cited  by  the  representative  of  the  Sage  Foundation 
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Homes  Company.  He  stated  that  his  company  had  occaaion 
recently  to  order  about  350  lamp-posts  from  York,  Penn. ;  that  not 
more  than  22  lamp-poBts  could  be  gotten  into  a  car;  that  notwith- 
standing the  fact  that  not  mora  than  22  lamp-posts  could  be  gotten 
into  a  car,  that  number  of  lamp-posts  was  treated  by  the  railroad 
company  as  less-than-a-car-load  lot ;  that  at  the  time  of  the  hearing 
one  car-load  with  these  posts  had  arrived;  that  this  car,  althou^ 
billed  to  Forest  Hills,  was  actually  sent  to  Jamaica;  and  that  the 
Sage  Foundation  Homes  Company  had  to  pay  the  Long  Island 
Sailroad  Company  eighteen  dollars  for  bringing  that  car  from 
Jamaica  to  Forest  Hills !  He  testified  further  that  in  view  of  the 
fact  that  about  350  lamp-posts  had  been  ordered  and  in  view  of  the 
fact  that  not  more  than  22  such  posts  could  be  placed  in  one  car, 
and  iu  view  of  the  fact  that  the  Sage  Foundation  Homes  Com- 
pany would  have  to  pay  the  Long  Island  Railroad  Company  eigh- 
teen dollars  a  car  for  transferring  &em  from  Jamaica  to  Forest 
Hills,  the  Sage  Foundation  Homes  Company  would  be  oat  a  large 
Bum  of  money  for  merely  transferring  cars  from  Jamaica  to  Forest 
Hills  which  ought  to  be  sent  to  Forest  Hills  in  the  first  place  with- 
out extra  cost 

The  evidence  shows  also  that  as  a  rule  it  is  only  after  con- 
siderable delay  that  consignees  are  able  io  ascertain  to  what  point 
their  goods  have  been  shipped  and  at  what  point  they  have  been 
actually  delivered,  with  the  result  that  they  are  unable  to  remove 
their  goods  from  the  cars  within  the  time  prescribed  by  the  rail- 
road company  for  that  purpose  and  are  obliged  to  pay  demurrage 
charges  on  the  cara 

The  company  is  in  no  position  to  claim  that  the  facts  do  not 
show  a  sufiicient  amount  of  business  at  Forest  Hills  to  warrant  the 
construction  of  a  station  building  and  the  employment  of  an  agent 
at  that  point  so  that  goods  may  be  delivered  there  whether  shipped 
in  car-load  lots  or  not.  The  evidence  shows  that  during  the  month 
of  September,  1912,  just  as  much  business  was  done  at  Forest  Hills 
in  car-load  lota  alone  as  was  done  at  Kichmond  Hill  in  car-load 
lots  and  less-than-car-load  lots  combined,  and  yet  the  company 
employs  an  agent  at  Richmond  Hill  and  none  at  Forest  Hilla. 
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Moreover,  part  of  the  tonna^  handled  at  Ridimond  Hill  cwi- 
sistad  of  goods  billed  to  people  at  Forest  Hills.  If  the  company 
can  afford  to  maintain  an  agent  and  the  ncocssary  facilities  for 
general  freight  business  at  Richmond  Hill,  it  certainly  can  do  so 
at  Forest  Hills. 

There  is  another  real  estate  development  called  Kew,  only  about 
eight-tenths  of  a  mile  distant  from  Forest  Hills,  which  would  be 
benefited  by  the  proposed  improvement  at  Forest  Hills,  and  which 
would  contribute  to  the  up-keep  of  additional  facilities  at  that  sta- 
tion. 

I  am  of  the  opinion  that  a  strong  case  has  been  made  out  for  the 
construction  of  a  station  building  at  Forest  Hills  and  the  tanploy- 
ment  of  an  agent  at  that  point,  and  I  recommend  that  an  order  be 
adopted,  directing  and  requiring  the  company  to  construct  such  a 
station  building  at  that  point  and  have  it  ready  for  use  on  or  before 
March  15,  1913,  which  station  building  shall  be  suitable  for  the 
proper  reception,  delivery  and  handling  of  freight  in  car-load  and 
less-than-car-load  lota,  and  directing  and  requiring  the  company  to 
provide  the  necessary  trackage  facilitioa  for  such  freight  ship- 
ments. I  recommend  also  that  said  company  be  directed  and  re- 
quired, on  and  after  the  completion  of  the  station  building  and 
other  appurtenances,  to  employ  and  maintain  at  said  station  an  em- 
ployee charged  with  the  duty  of  receiving,  delivering,  handling 
and  billing  freight  shipments  whether  in  car-load  or  less-than-car- 
load  lots,  and  to  receive  at  said  Forest  Hills  station  all  freight 
shipment*  billed  to  Forest  Hills,  whether  said  shipments  are  in 
car-load  lots  or  not  and  whether  the  charges  thereon  are  prepaid  or 
not.  I  recommend  also  that,  on  and  after  the  15th  day  of  Jan- 
uary, igi.*!,  and  until  the  completion  of  the  new  station  building 
and  its  appurtenances,  said  company  shall  employ  and  maiatain 
at  said  station  an  employee  charged  with  the  duty  of  receiving, 
delivering,  handling  and  billing  freight  shipments  in  car-load  lots 
and  shall  receive  and  deliver  at  said  station  all  freiglit  shipments 
in  car-load  lots,  in  the  same  manner  and  on  the  same  terms  as  such 
shipments  are  received  nnd  delivered  at  other  stations  at  which 
such  agents  arc  maintained. 
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In  view  of  the  fact  that  eaid  company  employs  and  maintains  u 
passenger  agent  at  Forest  Hills  whose  time  is  not  wholly  occupied 
with  hie  duties  as  passenger  agent,  I  aeo  no  reason  why,  pending 
the  conetniction  of  the  new  station  building  and  its  appurtenances, 
this  passenger  agent  may  not  be  required  to  attend  to  the  receiving, 
delivering,  handling  and  billing  freight  shipments  in  car-load  lots. 
However,  this  is  a  matter  for  the  company  itself  to  decide. 


In  the  Matter  of  the  Application  of  the  Fifth  Avenue  Coach 
Company  for  Approval  of  Its  Proposed  Extension  of  Routes, 
under  Section  23  of  the  Transportation  Corporations  Law,  on 
Seventh  Avenue  and  Other  Streets  in  the  Borough  of  Manhat- 
tan, City  of  New  York. 

Case  No.  1506. 

(Public  Service  CommiBsion,  First  District,  December,  1012.) 

BxtenaioD  of  line — staEe-coacta  corpowtion  —  line  along  P»rk  avenue  and 

other  BtTMti  —  applicatUn  diaappioved. 
Franchlaea  and  privileKCS— obligation  of  carrier  to  opeiate  over  entiw  route 

for  which  rights  have  been  aecnred — "one  coach  a  day." 
Certificate  of  approval  —  wttension  of  atage-coach  line  — uoe  of  rights  prs- 
viously  conferred  npon  the  applicant. 

The  facts  stated  in  relation  to  the  applieatitm  of  the  F.  A.  C.  Co. 
for  permisBion  to  eitend  its  line  on  Park  avenue,  Seventh  avenue,  nod 
other  streets,  and  Iield  not  to  warrant  the  granting  of  the  application 
at  this  time. 

The  F.  A,  C.  Co.  bad  franchiae  rights  over  certain  streetB,  but  operated 
only  one  aUge  a  day,  In  order  to  hold  its  franchise.  A  frequent  service 
would  have  been  a  public  convenience.  Held,—  that  the  company  should 
operate  a  service  that  could  be  used  along  iU  already  granted  extensions 
or  else  cease  operating  the  one  stage  a  day  and  aurrender  Its  rights 
upon  such  streets. 

The  commisBion  would  certainly  look  with  more  favor  upon  an  appli- 
cation for  approval  of  a  franchiae  for  contemplated  extenaiona  of  route 
if  the  applicant  would  purge  itself  of  aorae  of  its  derelictions  in  the  past 
by  improving  its  service  with  up-to-date  stages,  operating  a  frequent 
aervice  upon  all  extensions  heretofore  olitained  which  it  desires  to  rcUin, 
and  abandoning  aliHolulely  those  which  it  does  not  believe  are  worthy 
of  a  frequent  aervice. 
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The  facta  as  to  the  application  of  the  Fifth  Avenue  Coach  Com- 
pany appear  in  the  opinion  adopted. 

The  order  entered,  on  December  31,  1912,  denying  the  applica- 
tion, was  as  follows: 

Application  having  been  mode  to  the  public  aerrice  commisBion  for  the 
first  district  bj  the  Fifth  Avenue  Coach  Company  by  a  petition  verified  and 
filed  with  ttie  commission  May  13,  1912,  for  approval  of  a  proposed  extenaitHi 
of  routes  as  follows,  to  wit; 

From  the  intersection  of  its  route  on  West  Fifty-seventh  street  with 
Seventh  avenue,  thence  southerly  along  Seventh  avenue  to  Broadway,  thence 
southerly  along  Broadway  to  West  Thirty -fourth  street,  thence  westerly  along 
West  Thirty-fourth  street  to  Seventh  avenue,  thence  southerly  along  Seventh 
avenue  to  West  Thirty-second  street;   to  be  operated  in  both  directions. 

From  the  intersection  of  its  route  on  Fifth  avenue  with  East  Fifty-seventh 
street,  thence  easterly  along  East  Fifty-seventh  street  to  Park  avenue,  tbenee 
northerly  along  Park  avenue  to  East  Eighty-sixth  street;  to  be  operated 
in  both  directions. 

From  the  intersection  of  Park  avenue  with  East  Fifty-seventh  street, 
thence  southerly  along  Park  avenue  to  East  Fortieth  street,  thence  westerly 
on  East  Fortieth  street  to  Madison  avenue,  thance  southerly  on  Madieon  ave- 
nue to  East  Twenty-third  street;  to  be  operated  in  both  directions;  and  pend- 
ing the  eompletinn  of  the  street  improvements  around  the  Grand  Central  Ter- 
minal, to  operate  temporarily  in  both  directions  from  Park  avenue  westerly 
through  East  Forty-fifth  street  to  Madiaon  avenue,  thence  southerly  on 
Madison  avenue  to  East  Fortieth  street. 

and  a  hearing  having  been  held  thereon  on  June  5,  12,  26,  and  July  10,  1012; 
and  the  Fifth  Avenue  Coach  Company  having  thereafter  filed  an  amended 
petition  dated  July  29,  1912,  in  which  said  company  asked  and  agreed  that 
the  duration  of  said  extension,  if  granted,  shall  be  limited  for  a  period  of 
twenty-five  years  only;  and  further  hearings  thereon  having  been  held  on 
September  20  and  25,  1912-,  Honorable  William  R.  Wilcox,  chairman,  and 
Honorable  John  E.  Eustie,  commissioner,  having  presided  at  the  hearings 
on  June  5  and  28,  1912,  and  Honorable  John  E.  Eustis,  commissioner,  having 
presided  at  the  hearings  on  June  12,  July  10,  and  September  20  and  26, 
1!)12,  William  H.  Page,  Esq.,  and  William  S.  YoHiig,  Esq.,  appearing  for  the 
Fifth  Avenue  Coach  Company,  and  various  other  persons  appearing  tor 
proprrty  owners,  residents  and  others  interested,  and  Arthur  DuBoia,  Esq., 
assistant  counsei,  attending  for  the  commission;  and.  after  due  conaideratton 
of  all  the  proceedings  had  herein,  it  is 

Ordered,  that  the  application  herein  for  the  approval  ol  the  proposed 
extension  of  routes  of  the  Fifth  Avenue  Coach  Company  be,  and  the  sam« 
hereby  is,  denied. 

Arthur  DuBoia,  for  the  Commission. 

Wm.  II.  Page  and  ^Vm.  S.  Young,  for.the  petitioner. 
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Mark  Goldberg,  for  property-owners. 

Joline,  Larkin  &  Rathbone,  by  J.  Cotter  Connell,  for  the  521 
Park  Avenue  Company. 

Stoddard  &  Mark,  by  Henry  A.  Mark,  for  the  Montana  Realty 
Company  and  The  385  Park  Avenue  Company. 

Henry  D.  Clinker,  as  a  property-owner  and  for  the  Park  Avenue 
Improvement  Company. 

H.  J.  Uhl,  for  The  New  York  Central  and  Hudson  River  Rail- 
road Company,  the  Xew  York,  New  Haven  and  Hartford  Railroad 
Company,  the  New  York  and  Harlem  Railroad  Company,  and  The 
New  York  State  Railroad  and  Terminal  Company. 

Edward  Coffin,  for  Arthur  Cnrtiss  James. 

John  B.  Knox,  for  the  Manhattan  Transit  Company. 

Leeventritt,  Cook  &  Nathan,  by  Alfred  A.  Cook,  for  Park  Ave- 
nue property-owners. 

Benjamin  E.  Paneth,  a  property-owner. 

Lord,  Day  &  Lord,  by  Howard  Manafleld  and  Allan  J.  Foster, 
for  property-owners. 

James  C.  McGuire,  for  property-owners. 

Rose  &  Putzel,  by  Benjamin  G.  Paskas,  for  theatre  owners  and 


Alfred  Ely,  a  property-owner. 

EusTia,  Commiaaioner, —  The  application  was  made  herein  oa 
May  13,  1912,  for  permission  of  the  applicant  company  to  extend 
its  franchise  rights  over  certain  additional  streets,  to  wit: 
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From  the  intersection  of  it«  route  on  Weat  Fifty-Seventh  Btreet  with 
Seventh  avenue,  thence  aoutlierly  along  Scventli  avenue  to  liroadway,  thence 
southerly  along  Broadway  to  VVtst  Thirty-fourth  street,  thence  westerly  along 
West  Thirty-fourth  street  to  Seventh  avenue,  thence  southerly  along  Seventh 
avenue  to  Weat  Thirty-second  street;   to  tie  operated  in  both  directions. 

From  the  intersection  of  its  route  on  Fifth  avenue  with  East  Fifty-seventh 
atrcet,  thence  easterly  along  East  Fifty-aeventh  street  to  Parle  avenue,  thence 
northerly  along  Park  avenue  to  Eaat  Eightyaixth  street;  to  be  operated 
in  both  directions. 

From  the  interaection  of  Park  avenue  with  East  Fifty-seventh  street, 
thence  southerly  along  Park  avenue  to  East  Fortieth  street,  thence  westerly 
on  East  Fortieth  street  to  Madiaon  avenue,  thence  aoutlierly  on  Madison 
avenue  to  East  Twenty-third  street;  to  be  operated  in  both  directions;  and, 
pending  the  completion  of  the  street  improvcmenta  around  the  Grand  Central 
Terminal,  to  operate  temporarily  in  both  directions  from  Park  avenue 
westerly  through  East  Forty-fifth  street,  to  Madiaon  avenue,  thence  aoutherlf 
on  Madison  avenue  to  East  Fortieth  street. 

It  is  well  to  note  that  this  application  was  received  less  than 
thirty  days  after  the  docision  of  tho  eommiasion  on  a  previous 
application  of  the  company  for  franchise  rights  from  Fiftii  avenue 
to  Pennsylvania  Station  on  Thirty-second  street,  at  which  time 
the  commission  rendered  an  opinion  (Re  Extension  hy  Fifth 
Avenue  Coach  Co.,  3  P.  S.  C.  R.  [1st  Dist,  N.  Y.]  245,  decided 
April  19,  1912),  and  called  attention  to  tho  fact  that  the  company 
already  had  several  extension  lines  upon  which  it  was  rendering 
only  nominal  service,  to  wit,  one  stage  a  day,  in  order  to  hold  its 
franchise  rights.  In  that  opinion,  the  commission  went  fully  into 
the  history  of  the  company  and  the  favorable  legislation  that  had 
been  accorded  to  it  in  the  past,  which  it  is  not  necessary  to  repeat 
in  this  opinion. 

Hearings  were  had  upon  the  application  and  considerable  oppo- 
sition developed,  especially  to  that  part  of  tho  application  relating 
to  Park  avenuenorth  of  Forfy-Socond  street,  and  a  groat  deal  of 
testimony  was  received  which  was  largely  from  real  estate  intereste 
that  frankly  admitted  that  they  helieved  it  would  be  a  benefit  to 
their  property  to  have  an  additional  means  of  transportation  along 
Park  avenue.  It  was  also  slrongly  favored  hy  representatives  of 
tho  Grand  Central  railroad  station,  from  the  view  that  it  would  he 
good  for  their  business  to  have  as  many-means  of  communication 
from  different  parti!  of  the  city  leading  directly  to  the  Grand  Cen- 
tral station  ae  possible.     On  the  other  hand  a  large  number  of 
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property  owners  appeared  and  BtrcnuouBly  opposed  tho  application, 
claiming  tbat  it  was  not  necessary,  and  that  the  street  would  be, 
to  a  large  degree,  changed  from  what  it  is  at  the  present  time  —  a 
quiet,  reetful  place  for  dwellers  in  private  houses  and  apartments 
—  to  more  of  a  noisy  bnsinees  street.  After  the  hearings  had  lieon 
closed  upon  the  original  application  and  tho  counsel  for  the  appli- 
cant advised  that  there  was  a  strong  feeling  in  the  commission 
against  granting  the  application  for  the  reason  that  public  con- 
venience and  necessity  did  not  seem  to  require  the  service  to  be 
afforded  under  a  perpetual  franchise  and  a  franchise  that,  vmlcr 
ihe  present  law,  was  in  the  nature  of  a  monopoly,  the  counsel  for 
the  applicant  ownpany  asked  for  the  privil^e  to  present  an 
amended  application  limiting  the  term  of  the  franchise  to  a  period 
of  twenty-five  years,  to  make  it  similar  to  the  franchises  granted 
by  the  city  to  street  railways.  This  application  was  received  and 
considered  by  the  commission,  and  it  was  decided  to  open  the 
hearings  and  taie  any  additional  testimony  that  was  offered  and 
consider  the  question  as  a  whole.  Hearings  were  resumed  in  Sep- 
tember under  the  amended  application,  which  reads  as  follows: 

That  the  petitioner  herebj  kmends  ita  petition  hcreiD  verifled  and  flied 
upon  the  thirteenth  day  of  May,  1S12,  bo  tliat  the  exteniion  of  routes 
requested  herein  aball  be  limited  in  duration  to  the  term  of  twentf-flve  fears 
only. 

The  evidence  presented,  based  upon  the  petition  as  amended, 
was  cumulative  as  regards  Park  avenue,  showing  that  a  canvass 
had  been  made  upon  a  very  lai^  percentage  of  the  property 
owners,  who  bad  signiiied  their  consent  to  the  operation  of  a  stage 
line  on  Park  avenue,  and  a  few  additional  witnesses  were  pro- 
duced in  favor  of  the  line  on  Seventh  avenue  and  Broadway  to 
Thirty-Fourth  street.  These  witnesses  were  representatives  or 
owners  of  largo  hotels  and  theaters,  and  look  the  ground  that  it 
wonid  be  convenient  to  a  great  many  of  their  patrons.  The  pro- 
prietor of  the  Hotel  Astor  testified  that  it  would  be  a  good  thing 
and  be  convenient  to  his  interests.  It  no  doubt  would  he,  although 
he  admitted  that  Broa<Iway.  in  front  of  his  hotel,  was  often  well 
filled  with  street  cars,  automobiles,  taxi-cabs,  etc.,  at  the  present 
time,  and  none  of  the  witne!?sos  claimed  that  there  was  a  necessity 
for  this  additional  service. 
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The  applicant  did  not  produce  an^  evidence  in  regard  to  the 
convenience  of  extending  the  ronte  on  Madison  avenue  to  Ea^t 
Twenty- Third  street  south  of  Fortieth  street  and  it  la  fair  to  pro- 
Bume  from  its  past  acta  that  if  this  company  obtained  the  privilege 
that  it  asked  for,  it  would  not  operate  a  very  extensive  service  over 
that. part  of  the  extension. 

Park  avenue,  since  the  elemination  of  steam  locomotives  in  the 
tunnel  of  the  New  York  Central  railroad  underneath  this  street, 
has  become  a  more  desirable  street  for  the  better  class  of  apartment 
houses  and  institutions,  and  for  this  reas(»i  many  of  the  property 
owners  seriously  objected  to  the  granting  of  this  application  for  a 
stage  line  on  this  street.  There  were  a  number  o£  witnesses  that 
testified  that  it  would  be  convenient,  and  undoubtedly  it  would  be 
to  some  people.  But  this  avenue  is  very  well  located  at  the  present 
time  for  transportation  facilities  and  has  others  near  at  hand  ap- 
proaching completion.  It  may  be  inconvenient  for  a  few  people 
desiring  to  ride  in  a  etage  coach  to  walk  one  or  two  blocks,  but  it 
certainly  could  not  be  considered  so  for  the  majority.  Fifth  ave- 
nue i«  only  two  short  blocks  to  the  west,  and  i£  the  residents  of 
this  avenue  wish  to  ride  in  a  stage  coach,  they  have  only  that  dis- 
tance to  walk.  Then,  a  short  block  takes  them  to  Madison  avenue, 
where  they  have  a  continuous  service  of  cats  on  the  Madison  ave- 
nue line,  and  when  the  new  subway  is  finished  on  Lexington  ave- 
nue they  will  have  the  benefit  of  this  avenue,  only  one  short  block 
to  the  east.  Another  short  block  carries  them  to  the  elevated  rail- 
road. It  cannot,  under  any  circumstances,  be  said  that  the  estab- 
lishment of  a  stage  line  on  Park  avenue  is  a  necessity.  The  new 
evidence  presented  under  the  amended  application  does  not  remove 
the  objections  te  the  approval  of  the  application. 

Although  not  vital  to  a  decision,  I  may  call  attention  to  a  few 
other  matters.  As  referred  to  in  the  previous  opinion  of  the  com- 
mission, over  ten  years  ago  the  company  obtained  extensions  that 
it  is  still  allowing  to  He  dormant,  waiting  until  it  gets  ready  to 
operata  In  other  words,  it  evidently  desires  to  appropriate  all  of 
the  lines  likely  to  develop  business  and  is  not  willing  to  do  any 
development  work  such  as  street  railway  companies  often  have  to 
do  by  running  their  lines  in  undeveloped  territory.     There  is  no 


Dig,, z.d  by  Google 


Matter  of  Fifth  Avenue  Coach  Co.  14-1 

Public  Service  Comniiftsion,  First  District, 

doubt  that  if  the  eompaiiy  were  to  extend  its  service  on  Fifth  ave- 
nue all  the  way  up  to  Harlem,  where  its  franchise  rights  extend, 
and  run  a  frequent  service,  it  would  get  coasiderable  business, 
probablj  enough  within  a  short  time  to  make  it  even  profitable, 
but  as  many  of  these  riders  would  be  long  riders,  it  would  not 
make  as  much  net  profit  as  it  would  in  rendering  the  service  on 
Park  avenue,  where  the  haul  would  be  only  one-half  the  distance. 
And,  again,  if  the  company  were  to  extend  its  line  to  One- 
Hundred  and  Tenth  street  on  Fifth  avenue  and  westerly  on  One- 
Hundred  and  Tenth  street  to  Riverside  Drive,  where  it  now  has 
franchise  rights,  and  give  a  frequent  service,  in  time  it  would 
probably  be  convenient  to  a  large  number  of  people  and  would  be 
patronized.  One  of  its  own  witnesses  prodiiced  upon  this  appli- 
cation testified  to  the  need  of  a  Hue  tlirongh  One-Hundred  and 
Tenth  street,  and  when  he  was  advised  that  the  company  had  rights 
there  that  it  was  not  exercising,  he  seemed  very  much  astonished 
and  was  not  even  aware  that  it  maintained  its  rights  by  operating 
one  stage  a  day. 

It  is  the  opinion  of  the  commission  that  this  company  should 
operate  a  service  that  could  be  used  by  the  people  along  its  already 
granted  extensions  or  otherwise  cease  operating  the  one  stage  a  day 
and  surrender  its  rights  upon  such  streets  before  asking  for  further 
extensions,  for  the  reason  that  at  the  present  time  it  not  only 
refuses  to  give  the  residents  of  these  streets  any  service,  but  it  is 
in  a  position  to  keep  every  other  company  off  those  streets  because 
the  law  says  that  no  other  stage  company  can  operate  upon  those 
streets,  without  its  consent,  for  over  1,000  feet,  and  all  of  these 
lineB  are  much  more  than  1,000  feet  long. 

The  commission  would  certainly  look  with  more  favor  upon  the 
application  now  before  us  if  the  company  would  purge  itself  of 
some  of  its  derelictions  in  the  past,  to  wit:  Improve  its  service 
with  up-to-date  stages;  operate  a  fr«]uent  service  upon  all  exten- 
sions heretofore  obtained  that  tt  cares  to  retain,  and  abandon 
absolutely  those  extensions  that  it  does  not  believe  are  worthy  of 
frequent  service,  so  that  they  may  be  restored  to  the  citizens  of 
the  city. 

The  application  should,  therefore,  bo  denied  at  the  present  time. 
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In  the  Matter  of  the  Behearing,up<ai  the  Application  of  the  Inteb- 
BOROUOH  Rapid  Transit  Company,  as  to  the  Order  Entered  on 
December  28,  1910,  on  the  Question  of  Improvements  in  and 
Additions  to  the  I^cgnlations,  Practices  and  Service  of  the  In- 
TERBOKouoii  Eapid  Transit  Compant,  in  Respect  to  Service 
on  its  Subway  Lines. 

Case  Xo.  1291. 
(Public  Service  Commiasioii,  Firet  District,  Januaiy,  1913.) 

Service  —  rapid  transit  railroad — ezpms  and  local  service  In  mbway  — 
■tandaids  of  sufficiency  of  aervice  —  modification  of  order. 

An  order  made  by  the  cammiasion  on  December  28,  ISIO,  provided  that 
the  I.  B.  T.  Co.  should  "  operate  daily,  including  Sundays  and  holidays, 
on  all  subway  express  and  local  tracics  in  each  direction,  past  every 
station  during  all  hours  of  the  day  and  night  in  each  fifteen -minute 
period,  beginning  on  the  even  hour,  quarter  past  the  hour,  half-past  the 
hour,  and  quarter  of  the  hour  (a)  a.  sufficient  number  of  trains  and 
cars  to  provide  a  number  of  seata  at  least  equal  to  the  number  of  pas- 
sengers, or  (b)  the  maximum  number  of  trains  and  cars  that  can  be 
operated."  A  rehearing  as  to  this  order  was  held,  upon  the  application 
ot  the  corrier.  Held, —  that  the  provisions  of  the  order  should  be  modi- 
fied BO  as  to  read  and  provide  that  the  I.  R.  T.  Co.  should  operate  such 
service  "  daily,  including  Sundays  and  holidays,  on  all  subway  eipress 
and  local  tracks  in  each  direction  past  every  two  successive  stations  on 
the  express  tracks  and  every  three  successive  stations  on  the  local  tracks, 
during  all  hours  of  the  day  and  night  in  each  twenty-minute  period, 
beginning  on  the  even  hour,  twenty  minutes  past  the  hour  and  forty 
minutes  past  the  hour." 

The  commission,  on  December  23,  1910,  entered  an  order  pre- 
scribing certain  standards  of  minimum  service  on  the  subway  lines 
of  the  Tnterborough  IJapid  Transit  Company.  This  order,  as  modi- 
fied in  minor  particulars  by  the  order  of  December  28,  1910,  has 
since  been  in  force. 

On  December  31,  1910,  the  carrier  applied  for  a  rehearing  ap  to 
the  terms  of  this  order,  and  hearings  in  pursuance  of  such  rehear- 
ing were  held  on  various  dates  during  1911  and  1912. 

The  order  entered  by  the  commission,  on  Jamiary  7,  1913,  in 
piirsuunee  of  such  rclicaring,  provided  as  follows : 
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The  appHcBtion  of  the  Interboraugh  Rapid  Transit  Company  herein,  dated 
December  31,  1810,  praying  for  a  relieariiig  in  the  above  entitled  proceeding 
as  to  matters  determined  in  and  by  the  order  of  the  coramiaBion  made  in 
this  proceeding  December  23,  1910,  as  modified  by  an  order  made  December 
28,  1910,  directing  said  Interborouf^'h  llapid  Transit  Company  to  make  cer- 
tain improvements,  changes  and  additions  therein  set  forth  to  its  regulations, 
practices  and  service  in  respect  to  the  transportation  of  passengers  upon  ita 
.  subway  lines,  having  been  granted,  and  such  rehearing  having  been  held  by 
tile  commission  on  January  12,  January  !9,  February  2,  February  16,  March 
2,  April  18.  1011,  November  21  and  November  27,  1912,  and  upon  such  rehear- 
ing the  said  Interborough  Rapid  Transit  Company  having  moved  tlie  commis- 
sion to  modify  and  change  tlie  said  order  of  Decemlwr  23,  IBID,  as  modified 
by  said  order  of  December  28,  IBIO,  and  the  commission  having  fully  con- 
sidered the  matter  and  being  of  opinion  that  said  order  should  in  part  tie 
changed,  it  is 

Ordered  that  the  said  order  of  the  commission  herein  made  and  filed 
December  23,  1010,  as  modified  by  said  order  of  December  23,  1010,  be  and 
the  same  hereby  is  clianged  so  that  said  order  shall  read  as  follows; 

The  commission  being  of  opinion  after  a  hearing  duly  held  on  November 
30,  1010,  December  7,  IBIO,  and  December  13,  1910,  before  Mr.  CommiBsioner 
Kustis,  presiding,  that  the  regulations,  practices  and  service  of  the  Inter- 
borough Rapid  Transit  Coraponj  in  respect  to  the  transportation  of  passen- 
gera  upon  its  Bubn-ay  lines  are  unreasonable,  improper  and  inadequate  and 
that  the  said  company  does  not  run  trains  and  cars  enough  reasonably  to 
accommodate  the  passenger  traffic  transported  by  or  offered  tor  transporta- 
tion to  it  upon  its  subway  lines,  and  does  not  run  its  trains  upon  its 
subway  lines  with  sufficient  frequency,  and  that  improvements,  changes  and 
additions  to  such  r^pilations,  practices  and  service  ought  reasonably  to  be 
made  in  the  manner  hereinbelow  set  forth  in  order  to  accommoda.te  and 
transport  the  passenger  traffic  transported  or  offered  tor  transportation  upon 
its  said  subway  lines. 

Now  therefore,  it  is  ordered, 

(1)  That  on  and  after  December  28,  1010,  said  Interborough  Rapid  Transit 
Company  shall  operate  daily,  including  Sundays  and  holidays,  on  all  subway 
pxprets  and  local  tracks  in  each  direction  past  every  two  succcsaive  stations 
on  the  express  tracks  and  every  three  aucccesive  stations  on  the  local  tracks 
during  all  hours  of  the  day  and  night  in  each  twenty-minute  period,  begin- 
niri;;  on  the  even  hour,  twenty  minutes  past  the  hour  and  forty  minutes 
past  the  hour. 

(a)  A  BUffieient  number  oE  trains  and  cars  to  provide  a  number  of  seats 
at  least  equal  to  the  number  of  passengers,  or 

(b)  The  maximum  number  of  train«  and  cars  that  can  be  operated. 

(2)  That  on  and  after  January  2,  lOlt,  the  said  Interborough  Rapid 
Transit  Company  shall  operate  all  trains  upon  the  Broadway  division  of 
its  subway  lines  as  local  trains  north  of  the  Xinety-sixth  street  station. 

(3)  That  on  and  after  .lanuary  2.  1011,  the  said  Interborough  Rapid 
Transit  Company  shall,  on  every  day  except  Sundaya  and  holidays,  operate- 
through   to   Dj-ckman   street  station  every   alternate   northbound   local   train 
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Upon  the  Broadway  division  of  its  subway  linea  leaving  the  Brooklyn  Bridge 
■tatioD  betwee*  the  hours  of  four-twenty-aix  p.  u.  and  six-afteen  P.  m. 

(4)  That  on  and  after  January  2,  1911,  the  said  loterborougb  Rapid 
Transit  Company  ahall,  between  the  hours  of  seven-thirty  a.  u.  and  nine 
A.  11.  on  every  day  except  Sundays  and  ho'idays,  start  from  the  Dyckmnti 
street  station  every  alternate  southbound  local  train  upon  the  said  Broadway 
division   of   its   subway   lines. 

(5)  That  on  and  after  the  date  hereof  the  said  Interborough  Rapid  Transit 
Company  shall,  between  the  hours  of  seven  a.  u.  and  eight-thirty  A.  U.  on 
every  day  except  Sundays  and  holidays,  titart  from  the  Freeman  street 
station  every  alternate  southbound  local  train  upon  the  Lenox  avenue  division 
of  its  subway  lines. 

(«)  That  on  and  after  the  date  hereof  the  said  Interborough  Rapid  Transit 
C-ompany  shall  on  every  day  except  Sundays  and  holidays  operate  through 
to  Freeman  street  station  every  alternate  northbound  local  train  upon  the 
Lenox  avenue  division  of  its  subway  lines  leaving  the  Broolclyn  Bridge 
station  between  the  hours  of  four-forty-five  p.  ii.  and  six-ftfteen  p.  u. 
And  it  is 

Further  ordered:  That  this  order  shall  take  effect  immediately  and  remain 
in  force  until  further  order  of  the  commission. 

Further  ordered;  That  within  three  days  after  service  upon  it  of  a  copy 
of  this  order  the  said  Interborough  Rapid  Transit  Company  shall  notify  the 
public  service  commission  for  the  first  district  whether  the  terms  of  this 
order  are  accepted  and  will  be  obeyed. 

The  forgoing  order  waa  approved  by  the  commission  by  a  vote 
of  three  to  two,  Cbainnan  Willcox  and  Commissioners  Eustis  and 
WilliamB  voted  for  the  order  of  January  7,  1913,  and  Commia- 
sioners  Maltbie  and  Cram  voted  in  opposition  thereto. 

The  order  entered,  on  December  23,  1910,  provided  as  follows: 

The  commisaion  being  of  opinion  after  a  hearing  duly  held  on  November  30, 
1010,  December  7,  1010,  and  December  13,  1910,  before  Mr.  Commissioner 
Eustis,  presiding,  that  the  regulations,  practices  and  service  of  the  Inter- 
tiorough  Rapid  Transit  Company  in  respect  to  the  transportation  of  passen- 
gers upon  its  subway  lines  are  unreasonable,  improper  and  inadequate  and 
that  the  said  company  does  not  run  trains  enough  reasonably  to  accommo- 
date the  passenger  traHIc  transported  by  or  offered  for  transportation  to  it 
upon  its  subway  lines,  and  does  not  run  its  trains  upon  its  subway  lines 
with  aullicient  frequency,  and  that  improvements,  changes  and  additions  to 
Huch  regulatioua,  practices  and  service  ought  reasonably  to  be  made  in  the 
manner  hereinbetow  set  forth  in  order  to  accommodate  and  transport  the 
passenger    traffic    transported   or   offered    for   transportation    upon    its   said 

i  ordered:      1.  That  on  and  after  December  28,   1910, 
the  said  Interborough  Rapid  Transit  Company  shatl  operate  daily,  including 
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Sundkys  and  holidays,  on  all  Hubwa;  express  and  local  tracks  in  each  direc- 
tion paat  ever;  station  during  all  houn  of  the  day  and  niglit  in  each  fifteen- 
minute  period,  beginning  od  the  even  hour,  quarter  past  the  hour,  half  past 
the  hour  and  quarter  of  the  hour. 

(a)  A  BuQlcicnt  nuinlier  of  trains  and  cars  to  provide  a  number  of  seata 
at  least  equal  to  the  number  of  passengers,  or  , 

{b)   The  maximum  number  of  trains  and  cars  that  con  be  operated. 

2.  That  on  and  after  January  2,  IBll,  the  said  Interborough  Rapid  Tranait 
Company  shall  operate  all  trains  upon  the  Broadway  division  of  its  subway 
lines  as  local  trains  north  of  the  Ninety-sixth  street  station. 

3.  That  on  and  after  January  2,  1911,  the  said  Interborough  Kapid  Tran- 
sit Company  shall  on  every  day  except  Sundays  and  holidays,  operate 
through  to  the  Dyckntan  street  station  every  alternate  northbound  local 
train  upon  the  Broadway  division  of  its  subway  lines  leaving  the  Brooklyn 
Bridge  station  between  the  hours  of  Bve  p.  u.  and  six-thirty  p.  u. 

4.  That  on  and  after  January  0,  191 1,  the  8aid  Interborough  Rapid  Transit 
Company  shall,  between  the  hours  of  seven-thirty  a.  u.  and  nine  a.  u.,  on 
every  da<^  except  Sundays  and  holidays,  start  from  the  Dyckman  street  sta- 
tion every  alternate  southbound  local  train  upon  the  said  Broadway  division 
of  its  subway  lines.     And 

It  is  further  ordered.  That  this  order  shall  take  effect  immediately  and 
remain  in  force  until  further  order  of  the  commission.     And 

It  is  further  ordered,  That  witliin  three  days  after  service  upon  it  of  a 
copy  of  this  order  the  said  Interborough  Rapid  Transit  Company  shall  notify 
the  public  service  commission  for  the  first  district  whether  the  terms  of  t\m 
order  are  accepted  and  will  he  obeyed. 

On  December  28,  1010,  an  order  was  entered  modifying  the 
order  of  December  23,  1910,  by  changing  the  period  mentioned  in 
paragraph  "(3)"  from  "  between  the  hours  of  five  p.  m.  and  six- 
thirty  p.  M,"  to  "  between  tlio  hours  of  foiir-forty-five  p.  M,  ond 
six-fifteon  p.  m.,"  and  changing  tho  date  mentioned  in  paragraph 
"(4)"  from  "  January  9,  1911,"  to  "  January  2,  1911." 

No  opinion  was  filed  by  any  of  the  commisaionerB  who  voted  for 
the  order  of  January  7,  1913,  modifying  the  order  of  December 
28,  1910.  Commissioner  Maltbie  filed  a  memorandum  in  opposi- 
tion to  the  order.    This  memorandum  is  printed  below. 

The  further  facts  as  to  the  matter  appear  in  the  order  entered 
on  January  7, 1913. 

Howard  A,  Butler  and  E.  M.  Deegan,  for  the  Commission. 

James  L.  Quackenbnsh,  Tbwulnre  L.  Waugh,  and  Arthur  G. 
Peacock,  for  the  TnlerbiirouL'h  Itapid  Transit  Company. 
DuT.  Rrp,  Vol.  II.— 10 
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Maltbie,  C(Hiiimsaioner,  (diaewiting). —  Over  two  vears  ago 
(upon  December  28,  1910),  after  several  hearings  and  full  investi- 
gation, the  commission  found  thiit  the  service  upon  the  subway  waa 
inadequate  and  adopted  an  order  which  required  the  Interborough 
Bapid  Transit  Company  to  operate  the  maximum  number  of  trains 
and  cars  that  can  be  operated  or  to  provide  in  each  fifteen-minute 
period  a  sufficient  number  of  trains  and  cars  to  supply  a  number  of 
seats  at  least  equal  to  the  number  of  passengers.  The  Interborough 
company  immediately  asked  for  a  rehearing,  which  was  ordered, 
but  the  order  of  December  28,  1910,  has  been  and  is  now  in  full 
force  and  effect,  as  it  has  not  been  suspended,  altered  or  abrogated 
by  any  order  of  the  commission.  The  original  order  has  been  con- 
tinually violated  during  non-rush  hours  when  it  has  been  possible 
for  the  company  to  have  complied  with  its  provisions. 

It  is  now  proposed  that  the  order  of  December  28,  1910,  shall  be 
amended  in  important  respects,  so  that  the  company  need  not  run 
as  frequent  trains  or  as  many  cars  as  heretofore  required.  During 
the  last  two  years  the  number  of  passengers  carried  has  materially 
increased.  The  complaints  received  by  the  coouniasion  do  not  indi- 
cate that  the  company  haa  operated  too  many  cars  for  the  con- 
venience of  the  public,  and  it  is  common  knowledge  that  at  non- 
rush  hours  there  is  over-crowding  which  is  unnecessary  and  could 
be  relieved  if  better  service  were  given. 

Apparently,  the  fundamental  principle  of  the  proposed  amend- 
ment to  the  old  order  is  that,  if  a  person  does  not  stand  more  than 
seven  or  eight  minutes  during  non-rush  hours,  the  service  rendered 
is  proper  and  adequate  to  the  needs  of  the  traveling  public.  As 
interpreted  by  the  company,  there  may  be  congestion  over  one-half 
of  the  line,  but,  if  the  congestion  does  not  occur  on  tie  express 
tracks  between  City  Hall  and  Grand  Central  station,  or  between 
Grand  General  and  Ninety-sixth  street,  for  example,  or  at  three 
aueceasive  stations  on  the  local  tracks,  the  company  will  be  giving 
adequate  service. 

It  is  conceded  that  the  physical  Umit-ationa  of  the  subway  are 
such  that  indecent  congesticm  during  rush  hours  cannot  be  avoided. 
It  is  impossible  to.operate  a  sufficient  number  of  cars  to  carry  the 
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public  comfortablj,  to  saj  nothing  of  providing  them  with  seats  at 
those  hours ;  but  it  Ib  possible  at  non-rush  hours  —  during  the 
middle  of  the  day  and  the  evening  —  to  operate  sufficient  cars  so 
that  passengers  will  be  given  seats,  barring  unusual  conditions  and 
inequalities  in  traffic  The  proposed  order  doe«  not  require  this^ 
however,  but  will  allow  oongestion  to  c<Hit!nue  aft«r  rush  hours, 
that  is,  during  the  middle  of  the  day  and  throughout  the  night. 

Not  only  is  it  physically  poreible  to  give  better  service  at  non- 
nish  hours,  but  the  Interborough  company  is  amply  able  to  do  so 
from  a  financial  standpoint.  The  present  profits  are  enormous. 
There  are  few  public-service  corporations  anywhere  in  the  United 
States  that  are  making  aa  large  a  profit.  The  operation  of  better 
service  during  non-rush  hours  might  reduce  it  somewhat,  but  not 
greatly ;  and,  in  my  opinion,  it  is  just  and  reasonable  to  require 
the  corporation  to  meet  traffic  demands  when  better  service  can  be 
given  and  when  the  company  would  make  ample  profit  if  it  were 
given.  The  public  is  entitled  to  travel  at  non-ruah  hours  under 
comfortable  conditions. 

It  should  be  noted,  further,  that  the  non-rush-hour  business  is, 
to  a  considerable  extent,  short-haul  business.  Is  it  unreasonable, 
therefore,  to  pass  an  order  which  will  require  seats  for  this  profit- 
able business  ? 

In  my  opinion,  the  order  of  December  28,  1910,  should  stand 
without  amendment  and  the  company  should  be  compelled  by  l^al 
action,  if  necessary,  to  comply  with  its  provisions. 

Order  of  December  28,  1910,  hereinbefore  summarized,  modi- 
fied. 
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In  tile  Matter  of  the  Petition  of  the  Mid-Cro8stown  Railway 
Company,  Inc.,  for  Authorization  to  Issue  and  Deliver  to  the 
Bondholders'  CiHninittee  of  the  Twenty-Eiohth  and  Twenty- 
BiNTH  Steeets  Cbosstowh  Kaileoad  Compasy  Certain 
Stocks  and  Bonds. 

Case  No.  1507. 

(Public  Service  CommiBBion,  First  District,  Jsnusrj,   1913.)' 

KeoTgauisatioti  of  corporatiotis  —  powers  of  commission  —  effect  of  amendmeDt 
of  atatnte  aftet  incorpoiation  liut  before  application  for  anthorlty  to 
itane  securities  —  P.  S.  C  L.,  §§  55,  sj-a  couitiued. 

The  Mid-C.  Ry.  Co.,  Inc.,  is  a  street- rail  road  corporation  formed  bj 
a  reorganization  certificate  filed  on  February  It,  1912,  pursuant  to  Stock 
Corporation  Law,  |f  9,  10.  By  a  petition  dated  and  verified  May  10, 
1G12,  the  company  made  application  to  the  commiasion  for  authority 
to  issue  certain  atocb  and  bonds.  By  L.  1912,  ch.  2SS,  which  became  a 
law  April  1!,  1012,  the  Public  Service  Commisaions  Law  was  amonded  by 
the  addition  of  a  new  section,  known  as  section  55-a.  Prior  to  the  enact- 
ment of  this  additional  section,  the  New  York  Court  of  Appeals  had  held 
tbat,  under  Public  Service  Commissions  Law,  |  55,  as  that  section  then 
stood,  a  corporation  growing  out  of  a  plan  of  reorganization  might  issue 
securitieH  up  to  the  amount  of  the  securities  issued  by  the  old  corporation 
and  any  new  money  that  might  be  put  into  the  enterprise.  By  section 
G5-a,  the  commission  was  required  to  take  into  account  the  fair  value 
of  the  property  involved,  and  in  making  its  determination,  was  forbidden 
to  autliorixe  tbc  issuance  of  securities  in  excesH  of  tlie  fair  value  of  the 
property  involved.  The  petitioner  stated  that  it  did  not  desire  that  the 
commission  should  consider  whether  the  fair  value  of  the  property 
involved  was  sufllcient  to  warrant  the  authorization  of  the  issuance  of 
some  securities,  but  tbat  the  petitioner  desired  to  raise  solely  the  legal 
contention  tbat  its  right  to  issue  the  securities  asked  for  by  its  application 
of  May  10,  1012,  was  to  be  determim'd  by  the  law  aK  it  existed  prior  to 
April  12,  IS12,  the  date  on  which  scrtion  6S-a  became  a  law.  Held.— 
tbat,  as  tbe  application  to  the  commixsion  was  not  made  until  about  a 
month  after  the  amendment  became  a  law,  it  seems  clear  that  the 
commission  was  not  only  authorized,  but  required,  to  act  under  section 
65-a,  which  constituted  tbe  law  as  it  stood  at  tbe  time  tbe  application 

The  Mid-Crosstown  Railway  Company,  Inc.,  made  application 
to  the  commissioa  for  a  rehearing  as  to  the  order  entered  by  the 
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commissitHi  on  November  1,  1913,  in  pursuance  of  the  opinion 
on  that  date  adopted,  denying  tiio  application  of  the  ilid-CrcBS- 
town  Railway  Company,  Inc.,  for  authority  to  issue  its  stock  and 
bonds  in  the  amounts  specified  in  an  application  filed  by  it  with 
the  commission  on  May  17,  1912, 

Upon  the  rehearing,  the  counsel  for  the  petitioner  stated  that 
his  sole  desire  was  to  present  for  consideration  the  legal  question 
whether  the  action  of  the  commission  upon  the  application  should 
be  governed  by  section  55-a  of  the  Public  Service  Commissions 
Law,  which  was  a  new  section  which  became  a  law  on  April  12, 
1912;  or  whether  the  action  of  the  commission  was  controlled  by 
the  law  as  it  stow!  prior  to  the  enactment  of  section  55-a,  as  in- 
terpreted by  the  Xow  York  Court  of  Appeals  in  People  ex  rel. 
Third  Avenne  Itailway  Company  t.  Public  Service  Commission 
for  the  First  District,  203  K.  Y.  299. 

The  order  entered,  on  January  21,  1913,  in  pursuance  of  the 
rehearing  and  the  opinion  on  that  date  adopted,  refused  to  abro- 
gate or  modify  the  order  of  November  1,  1912,  and  affirmed  the 
commission's  denial  of  the  application  for  authority  to  issue  stock 
and  bonds.     It  provided  as  follows: 

Section  1.  Applicntion  havinf;  baen  made  to  the  public  Bervice  commiBsion 
(or  the  first  district  by  Mid-Croaatown  Railway  Company,  Inc.  (a  reorganitft- 
tion  of  the  Tw^nty-eifflith  and  Twenty-ninth  Streets  Croastown  Railroad 
Company),  under  proviaiona  of  the  Public  Service  CommiBaions  Law  for  the 
consent  of  the  commiasion  to  the  issuance  by  said  company  of  $500,000  of 
capital  Btock,  «2l>0.000  face  value  of  first  mortgage  flftj-year  five  per  cent 
gold  bonds  and  (300,000  face  value  of  fifty-year  Ave  per  cent  noncumnlative 
adjuatment  income  bonds,  auch  atock  and  bonda  to  be  delivered  to  the  Bond- 
holders' Committee  of  the  old  Twenty-eighth  and  Twenty-ninth  Streets  Cross- 
town  Railroad  Company,  the  road  havinf;  been  bid  in  by  said  committee  on 
foreclosure  sale  and  having  been  conveyed  to  them  by  the  referee  who  con- 
ducted the  sale;  and  a  hearing  having  been  duly  had  upon  said  application 
before  the  commisaion,  Honorable  Milo  R.  Maltbie.  commissioner,  presiding; 
and  the  commission  having  been  of  the  opinion  after  said  hearing  that  aaid 
amount  of  capitalization  exceeded  the  fair  value  of  the  property  involved  and 
having,  therefore,  on  November  1.  1912,  made  and  served  nn  nrdcr  denying 
the  application, 

Section,  2.  .And  aaid  Mid-Crosatown  Railway  Company,  Inc.,  having,  under 
dat«  of  November  27,  11)12,  made  application  for  a  rehearing  of  the  matters 
determined  in  said  order  of  November  1,  1912,  and  said  application  having 
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been  granted,  and  such  rehearing  having  been  hod;  and  said  eampany  having 
failed  upon  said  rebeariug  to  present  any  new  facts  for  the  consideration  of 
the  commission,  and  having  failed  to  attacic  or  question  the  determina- 
tion of  the  commiralon  upon  the  facts  already  presented,  and  having 
stated  that  it  did  not  desire  to  have  the  commission  consider  whether, 
upon  the  facta  already  preaented,  the  commieaion  would  authoriEe  the  issuance 
of  some  portion  of  the  securities  applied  for  not  in  excess  of  the  fair  value  of 
the  property  involved,  but  desired  to  rely  soiely  upon  its  contention  that  it 
was  entitled  under  the  law  to  issue  all  the  securities  applied  for  though  in 
excess  of  the  fair  value  of  the  property  involved;  and  the  commission  being 
now  of  the  opinion  that  said  company  was  not  at  the  time  the  original  appli- 
cation was  filed  and  at  the  time  the  original  order  was  made,  and  is  not 
now,  entitled  to  issue  any  securities  in  excess  of  the  fair  value  of  the  property 
involved,  and  that  the  commission  then  had  and  now  has  no  power  to  authorixe 
the  issuance  by  said  company  of  any  securities  in  excess  of  the  fair  value  of 
said  propertyi  and  the  commission  being  still  of  the  opinion  that  the  amount 
of  capital  tuition  applied  for  far  exceeds  the  fair  value  of  said  property. 

Section  3.  It  is  ordered,  that  the  said  application  of  tlie  Mid-Croestown 
Itailway  Company.  Inc.,  for  authority  to  issue  stocks  and  bonds  in  the 
amounts  above  specified  he  and  the  same  hereby  ia  denied,  and  that  the  said 
order  of  November  1,  1912,  be  and  the  same  hereby  ia  confirmed. 

Section  4.  This  order  is  made  without  prejudice  to  the  right  of  the  company 
to  make  further  application  to  the  commission  for  authority  to  issue  sucb 
portion  of  the  stocks  and  bonds  herein  applied  for  not  in  excess  of  the  fair 
value  of  the  property  involved  as  may  be  warranted  by  a  consideration  of 
the  evidence  already  preaented,  including  the  evidence  with  reference  to  the 
fair  value  of  said  property. 

O.  C.  Semple  and  Harry  M.  Chamberlain,  for  the  commission. 

Abraham  S.  Gilbert,  for  the  Mid-Croastown  Railway  Company, 
Inc. 

Maltbie,  Commiaeioner. —  The  Mid-Croastown  Railway  Com- 
pany, Inc.,  is  a  street-railroad  corporation  formed  by  reorganiza- 
tion certificate  filed  on  February  14,  1912,  in  the  office  of  the 
secretary  of  state  of  the  state  of  New  York,  pursuant  to  sections 
9  and  10  of  the  Stock  Corporation  Law,  for  the  purpose  of  taking 
over  the  property  and  franchises  of  the  Twenty-eighth  and 
Twenty-ninth  Streets  Crosstown  Railroad  Company.  Thereafter, 
hy  petition  dated  and  verified  May  10,  1912,  the  company  made 
application  to  this  commission  for  authority  to  issue  stocks  and 
bonds.   It  was   not  entirely  clear  from   the  petition  just  what 
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Becorities  the  company  desired  to  isaue,  but  finally  on  the  hearing 
oounsel  for  the  company  stated  that  it  desired  authority  to  issue 
$500,000  of  capital  stock,  $200,000  of  first  mortgage,  fifty-year, 
five  per  cent  gold  bonds,  and  $300,000  of  fifty-year  five  per  cent 
noncumulative  adJuBtment  income  bonds,  such  stock  and  bonds 
to  be  delivered  to  the  Bondholders  committee  of  the  old  Twenty- 
eighth  and  Twenty-ninth  Streets  Crosstown  Kailroad  Company, 
the  road  having  beffli  bid  in  by  said  committee  on  foreclosure  sale 
and  having  been  conveyed  to  them  by  the  referee  who  conducted 
the  sale.  Counsel  for  the  company  stated  also  that  the  new  stock 
and  bonds  would  be  sold  for  cash  to  liie  Third  Avenue  Railway 
Company, 

In  People  ex  reL  Third  Avenue  Railway  Company  v.  Public 
Service  Commission  for  tlie  First  District,  203  N.  Y.  299,  decided 
November  21,  1911,  the  Court  of  Appeals  held  that  under  sectitm 
65  of  the  Public  Service  Commissions  Law,  as  that  section  then 
fttood,  a  corporation  growing  out  of  a  plan  of  reorganization  might 
issue  securities  up  to  the  amount  of  the  securities  issued  by  the 
old  corporation  and  any  new  money  that  might  be  put  into  the 
enterprise.  However,  by  chapter  269  of  the  Laws  of  1912,  which 
became  a  law  April  12,  1912,  the  Public  Service  Commissions 
Law  was  amended  by  the  addition  of  a  new  section,  after  section 
65,  to  be  section  5S-a,  as  follows: 

I  55-a.  ReorgHniiBtions.  1.  Reorgsnizationa  of  raitroad  corporation*,  street 
railroftd  corporations  and  common  carriers  pursuant  to  sections  nine  and 
tan  of  the  stoclt  corporation  law  and  such  other  laws  as  maj  t»e  enacted  from 
time  to  time  shall  be  subject  to  the  supervision  and  control  of  the  proper 
commission  and  no  sucli  reorgaoixation  sliatl  be  bad  without  the  auttioriiation 

2.  Upon  all  such  reorganizations  the  amount  of  capitalization,  Including 
therein  all  itocka  and  bonds  and  other  evidence  of  indebtedness,  shall  be 
■uch  as  is  authorized  bj  the  commiiision  which,  in  making  its  determination, 
shall  not  exceed  the  fair  value  of  the  property  involved,  taking  into  considera- 
tion its  originsl  cost  of  construction,  duplication  cost,  present  condition, 
earning  power  at  reasonable  rates  and  all  other  relevant  matters  and  any 
additional  sum  or  sums  as  shall  be  actually  paid  in  cash,  provided,  however, 
that  the  commission  may  make  due  allowance  for  discount  of  bonds.  Any 
reorganization  agreement  before  it  becomes  effective  shall  be  amended  bo  that 
the  amount  «f  capitalization  shall  conform  to  the  amount  authoriied  by  the 
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On  the  original  hearing  in  this  matter,  counsel  for  the 
petitioners  suggested  that,  as  the  new  company  was  organized 
and  incorporated  prior  to  the  enactment  of  the  amendment  men- 
tioned, the  company  had  a  right  to  issue  stocks  and  bonds  in  any 
amount  it  might  choose  within  the  limits  pointed  out  in  the  Third 
Avenue  decision  without  reference  to  the  fair  value  of  the  physical 
property  of  the  company:  and  that,  altrniigh  the  company's  appli- 
cation was  not  made  until  after  the  law  was  amended,  nevertheless 
the  amendment  had  no  application  to  the  situation.  However, 
counsel  for  the  applicants  did  not  press  this  claim,  for  he  stated 
that  the  amount  of  capitalization  was  immaterial  to  them  except 
80  far  as  it  affected  the  sale  of  the  property,  that  their  primary 
purpose  was  to  sell  the  property  to  the  Third  Avenue  Company, 
and  that  the  commission's  approval  was  desired  wholly  apart  from 
any  l^al  technicalities.  Consequently  the  applicants  introduced 
evidence  as  to  the  cost  to  reproduce  the  physii-al  property  in  a  new 
condition  and  as  to  earnings  and  certain  other  relevant  matters. 

After  a  careful  and  thorough  investigation  as  to  the  fair  value 
of  the  property  in-volved,  as  required  by  section  55-a  of  the  Public 
Service  Commissiona  Law,  the  commission  was  of  the  opinion 
that  the  amount  of  capitalization  desired  exceed  the  fair  value  of 
the  property  involved,  and  therefore  made  and  served  an  order 
denying  the  application  (November  1,  1912),  At  the  same  time, 
an  opinion  was  adopted,  setting  forth  fully  the  reasons  for  its 
determination  and  showing  that  the  fair  value  of  the  property 
involved  was  far  below  the  proposed  capitalization.  3  P.  S.  C  R. 
(IstDist.  N.  Y.)  416. 

Later  the  company  applied  for  and  had  a  rehearing.  On  the 
rehearing  the  company  did  not  offer  any  additional  facts  and  did 
not  attack  or  qtiestion  the  determination  of  the  commission  upon 
the.  facts  already  presented,  and  counsel  for  the  company  ex- 
pressly stated  that  he  did  not  desire  to  have  the  commission  de- 
cide in  what  amount  it  would  authorize  the  issuance  of  securities 
under  its  opinion  and  decision  already  rendered,  pursuant  to  sec- 
lion  5r»-a  of  the  Public  Ser\'ice  Commissions  Law,  though  the 
commission  offered  to  consider  that  question  if  the  petitioner  so 
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deaired.  Counsel  stated  that  bis  sole  desire  was  to  present  for 
consideration  the  legal  question  whether  the  commission  had  any 
right  to  act  under  section  55-a  of  the  Public  Service  Commissions 
Law.  He  ui^ed  that,  in  view  o£  the  fact  th;it  the  Mid-Crosstown 
Railway  Company,  Inc.,  had  been  incorporated  prior  to  the  time 
■when  section  S.'i-a  took  effect,  the  application,  though  made  after 
that  section  took  effect,  was  governed  by  the  law  existing  prior  to 
that  time  as  interpreted  in  the  Third  Avenue  decision.  This  is 
the  same  proposition  that  was  advanced  upon  the  original  hearing, 
hut  not  pressed  at  that  time. 

As  pointed  out  in  the  original  opinion,  the  company  was  incor- 
poraled  on  Fehruary  14,  1912,  and  had  ample  time  to  make  appli- 
cation to  the  commission  under  the  law  as  it  stood  prior  to  April 
12,  1912,  the  date  on  which  the  amendment  (section  55-a)  be- 
came a  law.  Notwithstanding  this  fact,  the  application  io  the 
commission  was  not  made  until  ahoui  a  month  after  the  amend- 
ment became  a  lanv.  At  that  time  the  commission  was  required 
by  section  55-a  to  take  into  account  the  fair  value  of  the  property 
involved  and  in  making  its  detennination  was  forbidden  by  that 
section  to  exceed  the  fair  value  of  the  property  involved.  There 
is  here  presented  no  question  of  the  effect  or  noneffect  of  the 
amendment  upon  a  proceeding  pending  at  the  time  the  amend- 
ment become  a  law.  It  seems  clear,  therefore,  that  the  commis- 
sion was  not  only  authorized,  but  required,  to  act  under  the  law 
as  it  stood  at  the  time  the  application  was  mada  It  had  no  power 
to  do  otherwise. 

Inasmuch  as  the  company  does  not  desire  that  the  commission 
consider  whether  it  will  authorize  the  issuance  of  some  securities 
under  the  law  as  it  now  stands  and  as  it  stood  at  the  time  the 
application  was  made,  and  inasmuch  as  the  company  insists  upon 
standing  solely  upon  its  contention  that  its  right  to  issue  securitiea 
is  determined  by  the  law  as  it  existed  prior  to  April  12,  1912,  as 
interpreted  in  the  Third  Avenue  dociaion,  it  will  not  be  necessary 
for  the  commission  to  consider  or  detennine  now  whether  the  fair 
value  of  Uie  property  invoh'cd  is  sufficient  to  warrant  the  author- 
ization of  the  issuance  of  some  securities.    Indeed,  there  would  be 


Dig,, z.d  by  Google 


154  State  Department  Kepobts. 

Public  Bervice  CommisBion,   Firtt  District. 

Qo  advantage  in  considering  or  determining  that  question  at  tliis 
time,  for  the  reason  that  that  question  has  not  been  raised  and  will 
not  be  raised  in  this  proceeding.  However,  in  case  the  legal  point 
referred  to  should  be  decided  adversely  to  the  company's  conten- 
tion, the  commission  would  be  willing  at  any  time  to  consider  and 
pass  upon  the  question  mentioned. 


In  the  Matter  of  the  Hearing  upo^n  the  Motion  of  the  .Commission 
as  to  Rates  of  Fare  upon  Connecting  or  Intersecting  Lines  of 
Stheet  Surface  Railroad  Corporajiosb  in  the  Borough  of 
Manhattan,  City  of  New  York. 

Case  No.  1364. 

(Public  Service  CommiBsion,  First  District,  Janunrj,   1913.) 

Tr«iiifers  on  street  rtilnads  —  OiTislon  of  tbrongh-ronte  faiei — discontlBti- 
■nee  of  proeeediug  upon  agrAroent  of  carrietB. 

The  order  of  December  S,  1911,  lor  the  eatabliehnent  of  certain 
through  routes  and  transfer  privileges  in  the  borough  of  Manhattan, 
having  been  superseded  hj  the  order  of  October  29.  1912,  and  the  latter 
order  having  been  accepted  and  put  in  force  by  the  carriers,  the  pro- 
ceeding held  open  under  the  order  of  December  5,  1911.  as  to  the  division 
of  the  joint  fares  called  for  by  that  order,  should  be  discontinued. 

The  proceedings  in  Case  No,  1364  had  been  held  open,  under 
the  order  of  December  5,  1911,  to  determine,  if  need  be,  the  proper 
division  of  the  joint  fares  between  the  participating  carriera.  The 
hearings  in  the  matter  had  beisn  adjourned  from  time  to  time. 

As  the  order  of  December  B,  1911,  had  been  superseded  by  the 
order  of  October  29,  1912,  the  commission  found  it  proper  to 
terminate  the  proceedings  relative  to  division  of  fares  under  the 
prior  order. 

The  order  entered  on  January  21,  1913,  in  pursuance  of  the 
opinion  on  that  date  adopted,  provided  as  follows: 

The  commission  having  made  and  filed  its  order  herein  under  date  of 
December  6,   1011,  establishing  certain   through  routes  and  joint  rates  and 
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in  and  by  Bftid  order  hAving  adjourned  this  proceeding  pending  notiflotiob 
to  the  cominluion  aa  to  acceptance  of  said  order  or  as  to  agreement  for  tlie 
diviaion  of  farei,  and  thereafter  New  York  Railwajs  Compan;  having  been 
allowed  to  intervene  herein  as  the  successor  of  Adrian  H.  Joline  and  Douglas 
Bobinson  aa  receivers  of  the  Metropolitan  Street  Railway  Gompao?,  and 
having  applied  for  rehearing  aa  to  said  order  of  December  6,  1911,  by  peti- 
tion bearing  date  October  21,  1B12,  and  said  order  of  December  6,  1911, 
having  been  amended  b;  an  order  of  the  commisaion  made  and  filed  herein 
October  W,  1912,  establiahing  certain  through  routes  and  joint  rstea  as 
herein  set  forth,  said  order  to  talce  effect  when  the  commisaion  should  be 
notified  of  the  acceptance  thereof,  and  it  appearing  to  the  commitsion  that 
the  commisaion  has  bMn  notified  of  the  acceptance  of  said  order  and  that 
•aid  order  has  been  put  in  force, 

Ordered,  that  turthw  proceedings  before  the  commission  under  and  pur- 
suant to  order  of  the  commission  made  and  flled  December  5,  IQll,  be  and 
the  same  hereby  are  discontinued. 

The  order  entered  in  Case  No.  1364  on  December  5,  1911,  pro- 
vided, in  part,  as  follows: 

(S)  That  the  Metropolitan  Street  Railway  Company  and  Adrian  H.  Joline 
and  Douglas  Robinson,  its  receivers,  the  Third  Avenue  Railroad  Company  and 
Frederick  W.  Whitridge,  its  receiver,  the  Forty-second  Street,  Manliattan- 
ville  and  St.  Nicholas  Avenue  Railway  Company  and  Freilerick  W.  Whitridge, 
its  receiver,  the  Dry  Dock,  Eaat  Broadway  and  Battery  Railroad  Company 
and  Frederick  W,  Whitridge.  its  receiver,  the  Kingsbridge  Railway  Com- 
pany, the  Second  Avenue  Railway  Company  in  the  City  of  New  York  and 
George  W.  Linch,  its  receiver,  the  Central  Park,  North  and  Enat  River  Rail- 
road Company  and  Twenty-eighth  and  Twenty-ninth  Streets  Crosstown  Bail- 
road  Company  and  Joseph  B.  Mayer,  its  receiver,  be  and  they  hereby  are 
required  to  make,  within  thirty  days  from  and  after  January  1,  1S12,  an 
agreoDent  aa  to  the  portion  of  each  of  the  joint  rates,  fares  or  charges  to 
which  each  of  them  sbsll  be  entitled  and  to  notify  the  commisaion  on  or 
before  February  10,  1912,  whether  any  such  agreements  have  lieen  entered 
into  and  what  the  terms  of  such  a(?reeraents  may  be.     '     "     " 

Further  ordered,  that  this  order  take  effect  immediately;  that  the  through 
routes  and  joint  rates,  fares  and  charges  hereby  prescribed  take  effect  on 
January  1,  1912,  irrespective  of  whether  any  agreement  shall  have  been 
made  as  to  the  diviaion  of  said  joint  rates,  fares  and  charges  and  that 
this  order  remain  in  force  as  to  each  through  route  and  joint  rate  tor  one 
year,  from  the  date  on  which  the  said  through  route  and  joint  rate  becomes 
effective   unless  sooner  modified  or  abrogated  by  further  order  of  the  com- 

Furttier  ordered,  that  tliia  proceeding  be  adjourned  until  the  ISth  day  of 
January,  1912,  at  2:30  V.  M.  of  such  day,  pending  notification  to  the  com- 
mission as  to  acceptance  of  this  order  or  aa  to  agreement  for  the  division 
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The  order  entered,  on  October  29,  1912,  in  pursuance  of  the 
rehearing  as  to  the  order  of  Deoember  5,  1911,  was  as  follows: 

New  York  Railways  Company  having  presented  to  the  commission  it* 
•pplication  in  writing,  dated  October  21,  1912,  praying  that  said  company 
be  made  a  party  hereto  and  that  tlie  commieeion  grant  a  rehearing  herein 
as  to  the  matters  deUrroinrd  by  the  order  of  the  commisaion  made  and 
filed  herein  Ucci-mber  S.  1011,  to  the  end  that  a  new  order  regulating 
exeimnge  of  transfers  for  a  single  live-cent  fare  may  be  made  which  will 
be  accepted  by  the  several  street- rail  road  corporations  involved  in  place 
of  tlie  order  of  the  eommiasion  made  herein  and  liled  DeermlK-r  5,  1811, 
and  the  petition  that  Huid  Xew  Yor)<  Hailwaya  Company  be  made  a  party 
hereto  having  been  granted,  and  said  New  York  Railways  Company,  by 
order  made  and  filed  October  22,  1012,  having'  l«rn  allowed  to  intervene 
in  this  proceeding  and  to  become  a  party  hereto  with  the  same  force  and 
effect  as  it  it  had  be<'ti  a  party  hereto  from  tlie  commence nin it  h<  rfnf  without 
prejudice  to  any  of  the  proceed ingH  already  had,  and.  Hiillitieiit  reason 
therefor  being  made  to  appear,  the  comniiHiiion  having  by  order  made  and 
filed  Oclohcr  2>,  1812,  granted  upon  Kaid  application  of  said  New  Y'ork 
ItailwayK  Company  a  rehearing  lierein,  and  such  rehearing  having  come  on 
before  the  commission  on  tlie  2.ith  day  of  October,  1012.  all  the  commis- 
sionirs  being  present  and  presiding,  the  New  York  Hallways  Company,  the 
Cenlrnl  Park,  North  and  Eaut  River  Uailroad  Company,  tlic  Third  Avenue 
Hallway  Company,  the  Forty-second  Street,  Manhattanvillc  and  St.  Nicholas 
Avenue  Kailway  Company,  the  S<'cond  Avenue  Railroad  Company  in  the 
Cily  of  New  York,  and  George  W.  Linch,  its  receiver,  having  separately 
appeared  by  counsel  or  by  officers  of  said  companies,  respectively,  and  the 
commission  being  of  opinion  after  said  reheartng  and  a  consideration  of  the 
facta,  including  those  arising  since  the  making  of  said  order  of  December  5, 
1011,  that  said  order  of  December  S,  1911,  should  be  changed  as  hereinafter 
set  forth,  it  is 

Ordered,  that  said  order  of  December  5,  1011,  be  ehangfd  to  read  as  set 
forth  Iwlow,  the  same  as  changed  to  take  effect  wlicn  and  only  wiion  the 
New  York  Railways  Company,  the  Central  Park,  North  and  East  River 
Railroad  Company,  the  Third  Avenue  Railway  Company,  the  Forty-second 
Street,  Manhattanvillc  and  St.  Nicholas  Avenue  Railway  Company,  the 
Second  Avenue  Railroad  Company  in  the  city  of  New  Y'ork,  and  George  W. 
T.inch,  its  receiver,  shall  all  notify  the  commission  in  pursuance  of  the  pro- 
visions of  such  order  that  the  ternia  of  said  order  are  accepted  and  will  be 

A  hearing  baving"  been  duly  had  pursuant  to  a  notice  of  bearing  adopted 
June  27,  1011,  and  an  order  having  been  duly  made  herein  on  July  11,  1011, 
requiring  the  Metropolitan  Street  Railway  Company  and  Adrian  H.  Joline 
ond  Douglas  Robinson,  its  reeeivers,  the  Third  Avenue  Railroad  Company 
and  Frederick  W.  Whitridge.  its  receiver,  the  Forty-second  Street,  Man- 
liattanville  and  St.  Nicholas  Avenue  Railway  Company  and  Frederick  W. 
Whitridge,  its  receiver,  the  Dry  Dock,  East  Broadway  and  Battery  Railroad 
Company   and   Frederick  W,   Whitridge.   its   receiver,  the  Kingsbridge  Rail- 
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WSJ  Company,  the  Second  Avenue  Kailroad  Company  in  the  city  of  New 
York  and  George  W.  Linch,  its  receiver,  the  Central  Park,  North  and  East 
lUver  Railroad  Compan.v,  the  Soutli  bhore  Traction  Company  and  Paul  T. 
Brady  and  VVillard  V.  King,  its  reeeivprg,  and  Twenty  eighth  and  Twenty- 
ninth  Streets  Crosstown  Hail  road  Cumpany  and  Jo«eph  B,  Mayer,  its 
receiver,  on  or  before  August  10,  IBll,  to  establiith  through  routed  and 
joint  rates,  fares  and  charges  for  the  transportation  of  passengers  between 
the  lines  and  at  the  points  named  in  said  order,  and  except  where  through 
cars  are  operated,  to  deliver  transfer  slips  or  other  tokens  to  each  passenger 
applying  for  the  same  and  that  they  receive  the  same  at  said  points  for  a 
continuous  journey  over  said  lines;  and  none  of  the  said  through  routes  or 
joint  rates  having  been  established  by  the  said  companies  or  their  receivers 
within  the  time  specified  in  the  said  order  or  since,  and  the  hearing  having 
been  continued  before  the  commission  on  certain  days,  and  each  of  the 
companies  and  each  of  the  receivers  named  above  having  tieen  given  an 
opportunity,  to  be  heard  and  testimony  having  been  taken  on  the  question 
of  the   proper  joiot  rates,  fares  and  charges  to  be  exacted  as  a  ma:<iinum 

Ordered  —  (I)  That  through  routes  for  continuous  trips  in  the  same  gen- 
eral direction  and  joint  rates,  fares  and  charges  for  tlie  transportation  over 
such  through  routes  of  pasHengorH  iietueen  the  lines  of  the  companies  named 
in  schedules  1  to  u,  inclu^iivc,  below,  be  and  they  hereby  arc  eatablisbed  to 
take  effect  December  1,  1912;  that  the  maximum  joint  rate,  fare  and  charge 
to  be  exacted  for  such  through  transportation  he  and  the  same  hereby  is 
fixed  at  the  sum  of  Ave  cents,  and  that  the  New  York  Railways  Company, 
the  Central  Park,  North  and  Kast  River  Railroad  Company,  the  Third 
Avenue  Railway  Company,  the  Forty-second  Street,  Mnnhattanville  and  SL 
Nicholas  Avenue  Railway  Company  and  tlie  Second  Avenue  Kailroad  Com- 
pany in  the  city  of  New  York,  and  (Jcorfje  W.  Linch,  its  rcceivi'r,  be  and 
they  hereby  are  rcjuired  on  and  after  Ucci-mber  1,  1912,  to  put  in  force 
and  maintain  the  said  through  routes  and  joint  rates,  tares  and  charges 
and  except  where  through  cars  are  operated  to  deliver  and  receive  transfer 
tickeU  or  other  tokens  at  the  said  transfer  poinU. 

(2)  That  the  New  York  Railways  Company,  the  Central  Park,  North 
and  East  River  Railroad  Company,  the  Third  Avenue  Railway  Company, 
the  Forty-second  Street.  MnnhattanviUc  and  St.  Nicholas  Avenue  Railway 
Company  and  the  Second  Avenue  Railroad  Company  in  the  city  of  New 
York,  and  Giorge  \V.  Linch,  its  receiver,  be  and  they  hereby  are  required 
to  make,  within  thirty  days  from  and  after  December  1,  1012,  an  agreement 
as  to  the  portion  of  each  of  the  joint  rates,  fares  or  charges  to  which  each 
of  them  shall  be  entitled  and  to  notify  the  commissioi 
10,  1913,  whether  any  such  agreements  have  been  t 
the  terms  of  such  agreements  may  be. 

(3)  Nothing  in  this  order  shall  be  construed  as  in  any  way  authorizing 
the  abandonment  of  any  free  transfer  now  given  or  an  increase  in  any  fare 
DOW  charged. 

(4)  That  the  order  of  this  commission  made  and  entered  on  the  2nd  day 
of  August,    1010,   as   to  a   through   route  and  jcant  rate  between    the   lines 
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operated  b;  the  Metropolitan  Street  Bailway  Company,  or  its  receiTtrs, 
and  thb  Central  Park,  Xorth  and  Eaat  River  Railroad  Company  be  and  tbe 
■ame  hereby   is  abrogated. 

Further  ordered,  that  this  order  take  effect  when  and  only  when  the 
New  York  Railways  Company,  the  Central  Park,  North  and  East  River 
Railroad  Company,  the  Third  Avenue  Railway  Company,  the  Forty-second 
Street,  Manhattanville  and  St.  Nicholas  Avenue  Bailway  Company  and  the 
Second  Avenue  Railroad  Company  in  the  city  of  Sew  York,  and  George  W. 
Linch,  its  receiver,  shall  all  in  writin);  notify  the  commitaion  that  the  terms 
of  this  order  are  accepted  and  will  be  obe^d;  and  that  this  order  thereafter 
remain  in  force  as  to  each  through  route  and  joint  rate  until  modified  or 
abrogated  by  further  order  of  the  commission. 

Further  ordered,  that  on  or  before  November  6,  1912,  the  said  New  York 
Railways  company,  the  Central  Park,  North  and  East  River  Railroad  Com- 
pany, the  Third  Avenue  Railway  Company,  the  Forty-second  Street,  Man- 
hattanville  and  St.  Nicholas  Avenue  Railway  Company  and  the  Second 
Avenue  Railroad  Company  in  the  city  of  New  York,  and  Oeorge  W.  Linch, 
itae  receiver,  each  of  them  notify  the  commisRion  whether  tbe  terms  of 
this  order  are  accepted  and  will  be  obeyed,  and  have  leave  to  make  said 
change  in  rate  to  be  charged  effective  by  change  of  existing  schedules  as 
filed  on  two  days'  notice. 

Further  ordered,  that  this  proceeding  be  adjourned  until  the  7th  day  of 
November,  1912,  at  two-thirty  o'clock  in  tbe  afternoon  of  such  day  pending 
notification  to  the  commission  as  to  acceptance  of  this  order  or  as  to  agree- 
ment for  the  division  of  fares.    The  said  schedules  1  to  6  are  as  follows: 


SCHEDULE   I,   P.   1. 
New  York  Railwath  CoMPAtrr  Li:wa, 


RaUwsya  Compmnj'  « 


.noHli.... 

"^™ 

eath  (tnct  hn*. 


BKb  ttnrt  line. 


Eifhth  mve.  lins.  Kuth. 
Bmulny-Coluinbui  line, 
BnHulirs^AniaunUm  iv 


y-AmBtenlwa,  nnrth 


dI  of  !»&  BtrMl  Un*. 


EUhth  IT*.  Uor.  Dorth. 

BrQ«dwfty-AmB.  .   . 
Sixlh-Aiiiat«dun  %^ 

SiOb  kve.  tins.  •outh. 
SevenOi  avsaus  line,  m 

Eiihth  kvrnuc  liar,  wul 
BroadwHr-Calulnbui  av 


,  Google 


ifATTER  OF  FaBE,   StBSET  SdHFACB  E.  R.   CORPORATIONS.       159 
Public  Service  CommisBion,  Pint  District. 


SCHEDULE   1,   P.  2. 
New  Yobk  Railwatb  Coupakt  Lines. 


Fm  paid  Nnr  Yort 
tUiliny*  Compuy  on 

Pint  tnatitt  U>  Caotnl  Pack. 

Nortli  and  Eavt  River  Rail- 

road  Company  on 

Railway!  CmDpujr  OB 

£3::;r.:isss£s:::s: 

^SSSS^"^ 

1 

Madtsm  ■»..  »uth. 

SS'S^*'^"' 

•" 

""{l^srSf^h'si^c" 

to 

BcmDikTe..  north....:; 

termini  ofeaUinrMtlin*. 
Wtfa  nrMt  Una,  eaat 

to 

Le>l<wton  av...  north. 

UrS^  M&irtJirt  bjr* 

to 

l»Ul  *W««  Un^,  eart  or  wot 
t.nniniofiei^nr«tllo^ 

to 

SCHEDULE  1,  P.  8. 
New  York  Railwatb  Coupakt  Lines. 


SSi^cSSSt 

FirM  tianifer  to  Cen 

ss*- 

Retnn^er  to  New  York 
Railway!  Company  on 

BMh  itreet  Uns.  Hut, 

SethrireetUne,  wt. 
SBth  Itreet  Une.sMt. 
30th  nreet  line,  iwt 

fiOth'rtn'etline.  e^. 

eetta  Rreet  line,  cart 
termini  of  60lh  MrK 

aHh«r«itllDfi,  ean. 

fiOtbnnet  line.  earn. 

Wth  atraet  line,  iwt 
terodia  of  Mtfa  Rn 

UriogtSn  avo.,  «>ulh. 

"iiiir*'° 

^-C"" 

&-way-AmMerdam.i»uth. 

^line. 

Leiincton  aT«..  aouth. 

fefiSJfcsS' 

.rjr" 

e"a^*° 

LeiinctOB  an.,  north. 

ReljKijfer  to  Seoond  Avmti. 
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SCHEDULE  I,  P.  *. 
New  YoBK  Railwats  Company  Liheb. 


Far*  pud  Now  Yorit 
Railvkya  CDnmuv  on 

"^J^^V^^- 

Ridlw^  Comply  on 

B;«jr-sev™^  «t.  »;rth 

B'w«y-S.VMlh.ve..n'rth 

Smli  itnet  line,  out  nr  WHt  lo 
lemuni  of  Stttb  dnal  line. 

SCHEDULE  2,  P.   L 
Cbntrai.  Pabb,  Nobth  and  East  Kiveb  Railboav  Coupant. 


Fhc  poid  Cantml  Piuk,  NaMh  uid  Eut 

Trunifer  Co  Mew  York  R»lw»)ni  Cmpwir  m 

BroKiwmy-ColumbuB  »ve„  dotUi  or  touih 

me 

ne 

Uthttrmt 

;;^^ 

Ki^hth  avenue  line,  nunh  or  loulh. 

SMlinnM 

WthMmt 

:SJ:;::;:::::::::::::::;::; 

Siith  (venue-AmMerdun.  nurib  or  south. 
^d  St.  NichoUe  avenue  lUili^ay  Co.  oo 

Smti  street  line 

SCHEDULE  2,   P.  2. 


Tninsfer  to  ITUrd  Avenu 
Third  avenue  line,  north  o 
Third  livenue  line,  north  o 

Tmasfer  to  Second  Avr 

•„«st""=°- 

ue  Railroad  Co.  on 

eWh  street  line,  eut 

tt»1b  street  tine,  eut 

Reeond  svenue  line,  north 
Kirst  avenue  Jine,  north. 
Second  avenue  line,  north 

r  south. 
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PubUo  Service  C«nmi»ion,  Firet  District. 

SCHEDULE  S. 
THn»  Atbncii  Railway  Cokfakt. 

'sfiSJSiUr- 

At«iib  R^ww  Co-  do 

GSth  Btiwt  lin«,  «ut  or  nrt  to. 

SOlh  nreet  Ho*,  eut  or  win  to 
Mrmini  ol  SMi  itnetHn*. 

SCHEDULE  4. 
ToBTY-aECONi)  Stbxbt,  Hakhattakville  asd  St.  Niceckas  Avdtue  Rail- 
way  COUFANX. 


Fan  p^d  42d  8tr«t. 
MuJiattuiville  uid  St. 
Khcholaa  mw-  HidJwHy  Co- 

Bfoadv^  bruhoh.  Bootb.. 
Broad wajr  bratidi.  south- - 
Broadway  branch,  north. 
Bmdway  bnscb,  north. 
Tnlli  avcniu,  aouth 

Tmtli  BTUoe,  north 

Tenth  avanus,  north 

Broadwf^  branch,  south. . 
BrDkdwAy  br&nch,  north. - 
Broadwaj  branch,  north. . 


GSth  Rn«t  ling,  eut  c 


agth  itreel  line,  i 


TUrdavan 

Third  KTsn 
Third  aTen 
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8CRSDULE  S. 
Skcohd  Avehub  Raiuoad  Company,  Qbob4ib  W.  Lidch,  Rbcxivbb. 


Ftm  traufsr  U  Centnd  Puk, 

North  utd  Eut  Rirer  Rail- 

i«d  Compuy  on 

Avenus  lUilwKy  Compuy  on 

Compuiyoo 

BecoDd  svenoe,  north 

: 

The  order  of  October  29,  1912,  was  accepted  by  the  carriers  con- 
cerned therein,  and  the  order  has  since  been  in  effect. 

The  further  facta  ae  to  the  matter  appear  in  the  opinion 
adopted. 

Arthur  OnEois,  for  the  commissicai. 

Mark  Goldberg,  for  persons  interested  in  the  eetablishment  of 
a  transfer  sjstem. 

Hayes,  Hirshfield  &  Wolf,  by  Edwin  Hayee,  for  Bloomingdale 
Brothers. 

James  L.  Quackenbuah,  Arthur  G.  Peacock,  Henry  J.  Smitli, 
for  the  New  York  Railways  Company. 

Chase  Mellen  and  Asher  Meyer,  for  the  Central  Park,  North 
&  East  River  Railroad  Company. 

Guthrie,  Bangs  &  Van  Sinderen,  by  Abraham  Tulin,  for  the 
Third  Avenue  Railway  Company. 

Brainard  Tolles,  for  the  Second  Avenue  Railway  Ocnapany. 
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By  thb  Commission. —  In  thia  case  the  commisaion,  after  a 
hearing,  made  an  order  under  date  of  December  6,  1911,  requir- 
ing the  receivers  and  the  companieft  affected  to  estubliah  through 
routes  and  joint  rates,  and  in  and  by  said  order  adjourned  and 
continued  the  proceeding  pending  notification  to  the  commission 
as  to  ike  acceiptanoe  of  said  order,  or  as  to  agreement  for  the 
division  of  fares  as  authorized  by  the  statute^  in  the  event  that 
the  oompanies  affected  should  not  be  able  to  agree  thereon.  The 
receivers  or  companiee  did  not  put  this  order  in  force,  but  after  a 
r^earing  had  bee»  applied  for  and  denied,  procured  writs  of 
tiertiorari  to  review  the  order  of  December  5,  1911.  In  the  mean- 
time, the  further  proceeding  before  the  commission  as  to  the 
division  of  the  fares  has  been  adjourned  until  the  present  time. 

The  New  York  Railways  Ctmipany,  having  been  allowed  to 
intervene  as  successor  to  Messrs.  Joline  and  Robinaon,  receivers 
of  tie  Metropolitan  Street  Railway  Company,  made  application 
October  21,  1912,  for  a  rehearing  and  for  modification  of  the 
order  of  December  5,  1911,  and  after  such  rehearing  had  been 
allowed  and  a  further  hearing  had,  the  commission  made  an  order 
under  dat«  of  October  29,  1912,  amending  the  former  order  and 
providing  in  lieu  thereof  for  through  routes  and  joint  rates  as 
specified  therein  Bubatantially  in  accordance  with  the  application 
for  rehearing,  such  amended  order  to  take  effect  only  when  the 
commission  should  be  notified  of  the  acceptance  of  such  amended 
order.  Acceptances  have  been  received  and  the  order  of  October 
29,  1912,  has  been  put  in  force.  The  order  of  December  5,  1911, 
has  accordingly  been  replaced  by  the  order  of  October  29,  1912, 
and  there  can  be  no  further  action  required  as  to  any  divisiMi  of 
fares  under  the  order  of  December  5,  1911. 

Further  proceedings  thereunder  should  accordingly  t»  discon- 
tinued and  an  order  made  herein  accordingljr. 
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In  flie  Matter  of  the  Complaint  of  RcBidents  of  Dayton,  Catta- 
raugus County,  against  the  Ehib  Railboad  Company,  Con- 
cerning the  Station  at  Dayton. 

{Public  Service  CommiBSion,  Second  DJBtrlct,  Auguit.  1912.) 

Improvemaiti  to  ■tatlon  ordered. 

Details  of  conditions  prevnlent  at  uid  itation  diacuaaed  u  to  tnUBe 

and  freight  and  physical  condition  of  building. 

J.  E.  Bixby,  for  complainants. 

T,  H.  Burgesa,  for  Erie  Railroad. 

Stevens,  Chairman. —  The  people  of  Dayton  make  very  bitter 
complaint  against  the  station  accommodations  afforded  by  the  Erie 
railroad  at  that  point  The  Erie  has  made  answer  to  the  com- 
plaint, practically  admitting  fliat  the  situation  is  inadequately 
taken  care  of  at  present,  and  offering  to  make  improvemwita 
which  will  be  hereinafter  specified.  Hearings  have  been  had. 
A  considerable  time  baa  been  allowed  to  elapse  since  said  hear- 
ings, the  commission  indulging  the  hope  that  the  respondent 
would  feel,  upon  reflection,  that  the  situation  d^nanded  a  new 
station  in  a  more  favorable  location.  The  respondent,  however, 
does  not  accede  to  this  view,  and  accordingly  the  case  must  be 
disposed  of  upon  the  evidence  already  taken. 

General  Conditions: 

The  station  and  its  surrounding  platforms  lie  betwerai  the  tracks 
of  the  Allegheny  division  and  the  tracks  of  a  spur  of  the  Buffalo 
and  Southwestern  division.  The  general  direction  of  these  tracks 
at  this  point  ia  north,  the  Allegheny  division  tracks  lying  upon  the 
cast  and  the  Southwestern  tracks  upon  the  west. 
IM 
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Upon  the  east  are  three  tracks ;  upon  the  west  are  two  tracks. 
To  the  south  of  the  station  a  highway  crosses  these  tracks,  the 
colter  of  the  highway  being  60  feet  from  the  southerly  end  of  the 
existing  platform.  Another  highway  crosses  the  tracks  north  of 
the  station. 

The  station  building  is  substantially  87  feet  long  by  18  feet 
6  inches,  external  measurement.  The  platform  on  the  easterly 
aide  of  the  station  building  is  8  feet  8  inches  wide,  and  on  the 
westerly  aide  is  about  9  feet  6  inches  in  width.  The  platform 
on  the  south  aide  of  the  station  building  is  50  feet  wide,  and  on 
the  north  side  about  41  feet.  The  distance  from  the  station  build- 
ing to  the  milk  track  north  therefrom  is  51  feet. 

The  station  building  has  now  but  one  waiting  room,  the  inferior 
measurement  being  about  17  by  23  feet.  There  is  also  what  ia 
known  as  a  registry  room,  used  to  some  extent  as  a  amoking  room, 
about  9  by  17  feet.  The  freight  room  is  situated  at  the  southerly 
end  of  the  building,  and  is  now  about  17  by  38  feet. 

Trafe: 

The  local  passenger  traffic  at  this  point  is  small.  The  impor- 
tance of  the  station  lies  in  the  fact  that  it  is  a  transfer  point 
between  two  divisions.  The  principal  congestion  is  about  6  o'clock 
in  the  afternoon,  at  which  time  four  trains  arrive  at  the  station 
within  a  period  of  half  an  hour,  two  upon  the  Allegheny  division 
and  two  upon  the  Southwestern.  The  following  table  shows  the 
schedule  of  time  in  force  at  the  time  of  the  hearing,  with  the  direc- 
tions of  the  trains : 

Ar 

Dunkirk  to  Salamanca 5 

Salamanca  to  Dunkirk 6 

Buffalo  to  Jamestown 6 

Jameetown  to  Buffalo 6 

It  would  seem  from  this  table  that  passengers  from  points 
between  Dunkirk  and  Dayton  desiring  to  go  to  Buffalo  have  to 
wait  thirty  minutes.  Passengers  going  from  the  south  or  from 
Salamanca  to  Buffalo  have  to  wait  twenty-two  minutes.  Vus- 
sengers  from  between  Dunkirk  and  Dayton  desiring  to  go  to  James- 


rive 

Leave 

55 

6 

20 

03 

6 

18 

06 

6 

14 

16 

6 

25 
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town  have  to  wait  nineteen  minutea.  Paasengers  from  Salamanca 
to  Jamestown  have  to  wait  eleven  minutes.  Passengers  from 
Buffalo  to  Salamanca  have  to  wait  fourteen  minutes,  and  from 
Buffalo  to  Dunkirk,  twelve  minutes.  Paaaengers  from  Jamestown 
to  Salamanca  have  to  wait  four  minutes;  and  fr<«n  Jamestown  to 
Dunkirk,  two  minutes, 

Nitmber  of  Transferred  Passengers: 

The  respondent,  the  Erie  Railroad  Company,  gave  evidence  of 
the  following  number  of  paaaengers  transferred  at  this  station 
during  the  entire  days  named : 

1911:  April  17,  210;  April  18,  166;  April  19,  142; 
April  20,  137. 

The  respondent  also  gave  evidence  that  the  number  transferred 
at  about  six  o'clock  in  the  afternoon  was  as  follows:  April  17, 
106;  April  18,  85;  April  19,  79;  April  20,  80. 

The  complainants  gave  evidence  of  111  transferring  at  six 
o'clock  on  Kovember  28, 1910,  and  126  on  Kovember  twentj-sixth. 
The  complainants  also  gave  evidence  of  a  total  of  394  transferring 
on  the  twenty-fourth  of  December  for  the  entire  day. 

The  conditions  existing  at  this  station  at  the  meeting  of  the  four 
trains  about  six  o'clock  in  the  afternoon  are  very  familiar  to  the 
chairman  of  the  commission,  he  having  observed  the  same  prac- 
tically once  a  week  for  upward  of  four  years.  The  conditions  at 
other  times  are  also  familiar  to  him,  he  having  been  at  the  station 
at  other  hours  of  the  day  frequently. 

The  proper  method  to  consider  this  ease  is  to  take  up  the 
separate  points  of  complaint  and  consider  them  by  themselves. 

Capacity  of  Waiting-rooms: 

There  is  at  present  practically  but  one  waiting-room,  which  is 
substantially  IT  by  23  feet,  thus  containing  391  square  feet  of 
floor  space.  The  height  of  the  room  is  between  9  and  10  feet,  so 
that  the  number  of  eribic  feet  in  the  room  is  about  3900.  The  sole 
ventilation  is  by  the  doors,  of  which  there  are  two.  The  windows 
are  never  used  for  this  purpose  so  far  as  the  evidence  or  observa- 
tion goes,  and  an  inspection  shows  that  they  are  nailed  down  so 
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that  it  is  impossible  to  raise  them  without  removing  nails  which 
are  firmly  driven  into  the  wall.  The  heating  is  by  a  coal  stove 
placed  in  the  middle  of  the  room.  It  is  not  proposed  to  increase 
the  capacity  of  this  waiting-room,  or  to  change  it  in  any  respect. 

Comment :  The  conditions  in  this  waiting-room  are  intolerable. 
It  is  inadequate  in  size.  At  times,  when  the  weather  permits  the 
doors  to  be  opened,  the  condition  as  to  ventilation  is  perhaps  such 
as  not  to  deserve  criticism.  In  cold  and  stormy  weather,  when 
the  doors  must  be  closed,  there  is  no  ventilation,  and  it  is  entirely 
unfit  at  times  for  occupancy  as  a  waiting-room,  owing  to  the  lack 
of  ventilation  and  the  method  of  heating,  which  vitiates  the  air 
very  rapidly. 

What  is  known  as  the  registry  room  is  at  present  about  9  by  17 
feet,  inside  measurement,  thus  containing  about  153  square  feet 
floor  space.  It  has  a  few  seats  and  is  used  to  some  extent  as  a 
waiting-room.  It  is  proposed  to  enlarge  this  room  by  adding 
thereto  a  space  about  11  by  17  feet  taken  from  the  freight  house. 
As  thus  enlarged  it  will  contain  a  floor  space  of  practically  326 
square  feet,  the  dimensions  of  the  room  being  16  feet  6  inches 
by  1ft  feet  9  inches.  As  enlarged,  so  far  as  appears  from  the 
plans  submitted,  the  only  ventilation  will  be  by  the  two  doors.  The 
room  will  be  large  enough  for  the  purposes  for  which  it  is 
designed.  The  ventilation  will  be  bad,  and  would  be  bad  under 
any  conditions,  the  class  of  people  using  it  for  a  smoking-room 
being  such  that  it  is  their  pleasure  to  vitiate  and  defile  the  atmo- 
sphere.   No  better  conditions  should  be  insisted  upon  for  them. 

Conclusion :  More  waiting-room  space  is  required  for  women, 
children,  and  men  whose  sensibilities  require  them  to  have  A 
measure  of  pure  air. 

Freight  House: 

The  freight  house  at  present  is  substantially  39  feet  in  length 
by  17  feet  in  width.  There  is  complaint  on  the  part  of  consignees 
that  it  is  inadequate  in  size  and  that  it  is  difficult  at  times  to  get 
freight  out  of  it,  and  that  at  times  freight  has  to  remain  exposed 
upon  the  platform  because  of  lack  of  size  of  the  freight  house. 

The  company  proposes  to  reduce  the  size  by  cutting  o£E  11  feet 
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from  the  northerly  end,  thns  reducing  ita  dimensions  to  practi- 
cally 17  by  28  feet  The  agent  testifiea  that  the  space  thus  remain- 
ing will  be  sufficient  for  freight  purposes. 

Conunent:  In  view  of  the  statement  of  facts,  it  is  impossible 
to  determine  whether  the  freight  house  will  be  adequate  in  ^ze 
if  its  dimensions  be  reduced  as  proposed  by  the  compajiy. 

Roof  of  Station  Building. ■ 

It  is  complained  that  the  station  building  has  no  overhang  to  the 
roof,  there  being  only  a  slight  projection  of  the  eaves  of  say  one 
foot  from  the  side  of  the  building ;  and  that  owing  to  this  fact, 
in  rainy  weather  the  roof  water  is  not  properly  taken  care  of  and 
comes  down  on  the  platforms  adjoining  the  building. 

This  complaint  is  not  disputed  by  the  respondent,  and  the 
respondent  recognizes  its  justices  by  proposing  to  make  an  over- 
hang by  adding  to  the  roof. 

Comment:  The  proposed  overhang  takes  care  of  the  objection 
adequately. 

Platform  Space: 

The  platform  space  as  it  exists  at  present  may  be  described 
as  follows :  South  of  the  station  it  is  50  feet  in  length ;  north  of 
the  station  it  is  51  feet  in  length,  measuring  to  the  tracks  upon 
which  the  milk  truck  stands.  It  is  difficult  to  determine  where 
the  platform  of  this  end  of  the  station  ends,  but  it  is  practically 
about  41  feet  north  of  the  building.  The  platform  on  the  €iast 
side  of  the  building  is  8  feet  8  inches  in  width,  and  on  the  west 
side  of  the  building  9  feet  4  inches  in  width  at  the  north  end. 
each  platform  being  an  inch  or  two  wider  at  the  southerly  end. 

In  its  proposed  plan  the  company,  instead  of  enlarging, 
diminishes  the  platform  space  as  follows :  The  platform  upon  the 
south  end  is  to  be  practically  38  feet  in  length  instead  of  50  feet 
in  length.  Upon  the  north  end  it  is  to  be  38  feet  in  length  instead 
of  41  feet  in  length.  The  platform  on  the  east  side  of  the  build- 
ing next  to  the  running  tracks  is  to  remain  as  at  present  Upon 
the  west  side  the  platform  is  to  he  widened  somewhat :  the  precise 
distance  does  not  appear,  but  it  is  practically  two  feet 
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Comment:  The  platform  area  as  at  present  constituted  is 
inadequate.  It  is  not  sufficient  properly  to  take  care  of  the  crowds 
which  are  frequently  there.  Upon  the  southerly  end  of  the  station 
building  it  ia  frequently  used  for  the  storage  of  freight;  and  in 
addition  to  accommodating  the  public,  the  platform  is  used  for  the 
storage  of  the  trucks  used  at  the  station,  consisting  of  eight  large 
trucks  which  are  generally  placed  upon  the  platform  at  the 
southerly  end.  These  trucks  frequently  stand  upon  the  platform 
loaded  with  freight  upon  the  arrival  of  trains,  and  of  course  are 
in  use  while  trains  are  there  for  transferring  baggage  from  one 
train  to  another.  The  platform  being  inadequate  at  the  present 
time  for  the  accommodation  of  the  people  who  are  obliged  to  wait, 
the  proposal  of  the  company  to  diminish  the  size  of  the  platform 
is  inadmissible. 

Shelter  from  Weather: 

At  present  the  only  shelter  from  rain  or  storm  is  that  afforded 
by  the  waiting-room.  The  company  proposes  to  remedy  this  diffi- 
culty by  constructing  canopies  at  both  ends  of  the  station  build- 
ing, which  canopies  are  substantially  each  16  feet  in  width  by  36 
feet  in  length. 

Comment;  These  canopies  would  be  an  excellent  addition  to 
the  station.  They  would  afford  during  the  summer  season  pro- 
tection from  rain  and  from  the  hot  sun,  and  with  a  few  seats  pro- 
vided outside  would  supplement  the  waiting-room  space  very 
nicely,  and  in  proper  weather  conditions  would  probably  afford 
adequate  waiting-room  space  for  the  station.  They  are  not,  how- 
ever, of  any  particular  benefit  in  the  winter  season  except  they 
might  shelter  to  some  extent  during  a  snow  storm.  They  afford 
no  protection  against  cold,  and  therefore  do  not  supplement  the 
waiting-room  space  during  the  winter  season.  In  short,  they  serve 
exceedingly  well  the  purposes  of  a  canopy,  but  do  nothing  more. 

Platform  Space  with  Reference  to  Trains: 

The  length  of  the  platf<irnis  upon  the  Alleigheny  division  ia 
not  seriously  complained  of.  The  trains  are  short,  and  in  prac- 
tical working  the  platforms  can  be  accepted  as  reasonably  adequate. 
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It  would  be  better  if  they  were  somewhat  longer,  but  the  matter 
is  not  serious  enough  to  demand  further  comment. 

Upon  the  Southwestern  division,  or  west  side  of  the  station 
building,  the  matter  is  very  serious.  The  total  length  of  the  pro- 
posed platform  is  163  feet.  Trains  are  frequently  run  upon  this 
division  which  consist  of  4  coaches  and  3  baggage,  express,  and 
milk  cara.  The  length  of  the  coaches  is  shown  hj  respondent's 
ovidraice  to  be  70  feet,  and  of  the  baggage,  express,  and  milk  cars 
about  65  feet,  so  that  the  length  of  the  7  cars  combined  is  475  feet. 
The  length  of  the  3  baggage  cars  is  195  feet,  being  32  feet  longer 
than  the  length  of  the  entire  platform.  In  the  handling  of  freight, 
milk,  and  baggage,  the  baggage  cars  stop  at  the  platform  so  that 
they  occupy  substantially  the  entire  platform,  while  the  passenger 
coaches  have  no  platform  whatsoever  for  their  use.  A  train  coming 
from  the  south  and  going  to  Buffalo  runs  into  the  station  with  the 
engine  ahead.  The  front  ba^age  car  stops  about  where  the  milk 
tracks  are,  and  frequently  the  only  way  of  getting  in  or  out  of  the 
coaches  from  or  upon  the  platform  is  at  the  front  end  of  the  smok- 
ing car.  The  coaches  in  this  case  extend  back  across  tie  public 
highway.  A  train  going  west  to  Jamestown  backs  in.  In  this 
case  the  coaches  extend  to  the  north  of  the  platform,  so  that  passen- 
gers have  to  alight  north  of  the  platform  except  that  generally  the 
front  platform  of  the  smoking  coach  is  opposite  the  north  end 
of  the  station  platform.  Of  course  these  conditions  are  not 
invariable,  and  the  above  is  a  description  of  what  usually  happens. 
The  platform  is  utterly  inadequate  as  to  length  on  this  side  of  thp 
station,  and  no  plan  can  be  considered  which  does  not  provide 
a  reasonable  length  of  platform  at  this  point- 
It  is  true  that  north  of  the  platform  some  cinders  have  been 
spread  which  constitute  to  some  extent  a  cinder  walk.  Cinders 
are  utterly  unfit  for  this  purpose  and  can  not  be  considered  as 
in  any  way  affording  reasonable  or  proper  accommodations  to  the 
public. 

Character  of  Platform: 

The  existing  platform  is  composed  of  crushed  stone  of  some 
description.     Owing  to  its  characteristics  it  is  intolerable  as  a 
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platform.  The  companj  very  properly  rect^izes  its  poor  quality 
and  proposes  to  aubstitute  therefor  a  platform  of  concrete.  A  con- 
crete platform  can  not  be  excelled  for  this  purpose  at  this  place, 
and  the  proposition  of  the  company  as  to  character  of  platform 
is  therefore  acceptable  in  e\'ery  respect. 

Approaches  to  Freight  House: 

The  approach  to  the  freight  house  is  only  from  the  south,  from 
the  public  highway  crossing  the  tracks.  Severe  complaint  is  made 
by  consignees  having  occasion  to  use  this  freight  house  that  the 
approaches  are  utterly  inadequate  owing  to  the  constricted  space 
between  the  running  tracks,  the  switching  of  trains,  and  the 
general  difficulty  of  getting  freight  out.  It  is  unnecessary  to 
recapitulate  the  evidence.     It  is  wholly  undisputed. 

The  company  makes  no  proposition  whatsoever  to  better  the 
conditions  in  this  respect  It  is  difficult  to  see  what  the  company 
could  do  to  better  these  conditions,  assuming  that  the  station 
remains  in  its  present  location.  There  is  only  a  certain  amount  of 
space  available  which  can  not  be  enlarged  owing  to  the  location 
of  the  tracks.  If  the  station  remains  befween  the  running  tracks 
of  the  two  diviBions,  it  does  not  appear  to  be  practicable  to  improve 
the  freight  conditions  materially. 

Toilet  Accommodations: 

There  is  no  dispute  in  the  evidence  about  these  conditions.  The 
facts  are  set  out  fully  in  the  complaint,  which  is  supported  to 
some  extent  by  the  evidence.  The  allegations  in  the  complaint 
are  not  denied,  either  in  the  answer  or  by  the  evidence. 

The  company  makes  no  proposition  to  improve  thene  accommo- 
dations in  any  respect.  It  does  allege  that  it  has  not  a  sufficient 
water  supply  so  that  it  can  use  water  in  this  connection.  Its  proof 
upon  this  point  is  not  satisfactory.  It  is  also  possible  to  improve 
the  accommodations  without  the  use  of  water  to  some  extent,  but 
this  can  only  be  accomplished  by  a  desire  on  the  part  of  the 
respondent  to  afford  decent  accommodations  to  its  patrons. 

General  Appearance  of  ike  Station: 

The  general  aj)])oiirance  of  this  station  building  is,  to  say  the 
least,  not  invitiii;;.   It  was  constructed  many  years  ago  and  al'>n!r 
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lines  which  would  not  be  approved  at  the  present  time.  It  would  be 
very  regrettable  to  have  it  perpetuated,  but  upon  this  point  the 
commiasion  would  not  feel  that  any  power  which  it  may  have 
should  be  exercised.  The  usual  disfiguring  advertising  signs  are 
there,  and  of  course  accentuate  the  situation. 

General  Conclusiojia: 

The  foregoing  detailed  review  of  the  situation  shows  that  the 
proposed  improvements  of  the  respondent  are  not  adequate  in 
respect  of  — 

(a)  Waiting-rooms; 

(b)  Platform  space; 

(c)  Length  of  platform; 

(d)  Approach  to  freight  house; 

(e)  Toilet  accommodations. 

It  is  also  uncertain  whether  the  freight  house  accommodations 
will  be  sufficient  if  made  as  proposed. 

Change  of  Location  of  Station: 

At  the  first  hearing  in  this  case  there  was  a  discussion  regarding 
change  of  location.  It  is  unnecessary  to  recite  what  occurred  on 
that  occasion,  except  to  say  that  an  adjournment  was  had  to  enable 
the  company  to  investigate  that  question  and  to  report  to  the  com- 
mission. At  the  final  hearing  the  company  made  no  report  as  to 
what  it  had  investigated  or  what  plan  it  had  considered.  The 
superintendent  of  the  Allegheny  division  simply  testified  that  he 
had  heard  that  the  proposed  improvements  would  cost  $30,000, 
which  was  considered  to  be  excessive  in  view  of  the  benefits  to  be 
derived.  It  is  unknown  to  the  commission  what  was  covered 
by  this  estimate  of  $30,000.  The  engineer  was  not  produced  nor 
was  there  any  description  given  of  the  difficulties  to  be  overcome 
or  the  plan  passed  upon.  The  condition  of  the  case  in  this  respect 
is  unsatisfactory. 

It  would  be  much  better  to  have  the  station  upon  the  Buffalo 
and  Southwestern  division  instead  of  the  AU^heny  division.  It  is 
true  that  the  expense  might  be  so  great  as  to  prohibit  the  change. 
It  is  true  that  a  change  should  not  be  made  at  an  excessive  cost. 
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A  station  building,  adequate  in  size  and  complete  in  its  appoint- 
meDts  and  which  would  last  for  an  indefinite  time  in  the  future, 
could  be  constructed  for  $6,000,  That  the  necessary  changes  in 
track  layout  would  cost  $24,000  does  not  seem  reasonable  in  the 
absence  of  detailed  engineering  estimates. 

The  ccHnmiasion  does  not  feel  justified  in  ordering  a  new  station, 
and  accordingly  must  confine  itself  to  directing  such  repairs  and 
changes  with  respect  to  the  existing  station  as  the  surroundings 
permit 


In  the  Matter  of  the  Discontinuance  of  Operation  of  the  Catdga 
Heights  Line  of  the  Ithaca  Strset  Railway  Company  by 
John  W.  Dwioht  and  Koqer  B.  Wn.LiAMa,  Jb,,  as  Receivers 
of  the  Property  of  the  Ithaca  Stbeet  Railway  Company. 

(Public  Service  Commisaion,  'Second  District,  September,  1B12.) 

KeceiTcn  ind  thefi  reUtlont  to  tbe  pttblic  aenice  conuniulan. 

OicmnitMcea  nndei  which  receireii  ■»  without  the  lifht  to  diKOntiniia 
wtTic«  except  with  the  conaent  of  the  conuniidon. 

Tbe  receiTere  of  the  Ithaca  Street  Railway  Company  discontinued  tbe 
operating  of  street  cars  on  a  track  known  as  the  Cayuga  Heights  line. 
The  compU!;  had  been  operating  over  this  line  for  several  years  prior 
to  the  receivership,  and  tbe  receivers  had  continued  operating  for  a  period 
of  six  months  lacking  one  day.  The  line  wai  constructed  by  the  Ithaca 
and  Cayuga  Heights  Railway  Company  about  the  year  1B05,  and  upon 
completion  of  construction  wag  leaaed  by  that  company  to  the  Ithaca 
Street  Railway  Company  for  a  tenn  of  ninety-nine  years  commencing  the 
Ist  day  of  October,  1906.  At  practically  tbe  same  time,  the  Ithaca  Street 
Railway  Company  became  tbe  owner  of  the  entire  capital  storJt  of  the 
Ithaca  and  Cayuga  Heights  Railway  Company,  and  also  guaranteed  the 
payment  of  all  of  tbe  bonds  issued  by  that  company,  amounting  to 
940,000. 

The  Itbaca  Street  Railway  Company  commenced  operating  the  line 
and  continued  opcTationa  until  tbe  receivership.  Subsequently  the  Itbaca 
Street  Railway  Company  took  various  actions  looking  toward  a  merger 
of  the  Itbaca  and  Cayuga  Heigbta  company,  and  reported  to  this  com- 
misaion that  such  merger  had  taken  place.  Also,  in  1907  it  procured 
authorization  from  tbe  Board  of  Railroad  Commissioners  to  place  a 
mortgage  upon  ita  property,  and  in  such  mortgage  it  described  the 
Cayuga  Heights  line  aa  being  owned  by  it  and  subjected  it  to  the  lien  of 
tlw  uorlsas*^    It  waa  vftm  the  foreclo«ut«  of  tltii  iiiortf{age  that  Um 
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receivers  were  appointed.  Tbe  Irands  issued  by  the  Itliaca  snd  Cayuga 
Heights  Railwa;  Company  to  tbe  amount  of  {40,000  were  retired  by  tbe 
Ithaca  company  by  iaaulng  to  the  holders  tliereuf  other  bonds  of  like 
par  value,  issued  upon  the  aeeurity  of  the  mortgage  being  foreclosed,  and 
which  described  the  Cayuga  Heights  line  as  a  part  of  the  property  of  the 
Ithaca  Street  Railway  Company.  In  tlie  proceedings  to  merge  the 
Cayuga  Heights  company,  no  eertiflcate  was  ever  filed  with  tbe  Secretary 
ol  State,  as  is  required  by  section  15  of  the  Stock  Corporation  I*w. 

Upon  a  proceeding  requiring  the  receivers  to  show  cause  why  they 
■bould  not  be  required  to  resume  operations  over  the  Cayuga  Heiglita 
line,  the  poaition  taken  by  them  was  that  the  Ithaca  Street  Railway 
Company  was  merely  the  lesaee  of  that  line,  apd  as  receivers  they  had 
the  power  to  diacoutinue  operations  under  an  executory  lease  of  tlie 
ebaracter  of  tiw  one  in  question.     Held — 

1.  That  tbe  receivers  are  subject  to  the  jurisdiction  and  supervision 
of  tbis  Commission,  and  are  subject  to  the  exercise  of  ail  tlie  powers 
mnferred  upon  the  commission  by  sections  60  and  61  of  the  Publio 
Service  Commissions  Law. 

2.  That  uDder  all  of  the  circumstances  of  the  case,  which  are  fully  de- 
tailed in  the  opinion,  the  receivers  had  no  power  to  discontinue  opera- 
tions upon  the  Cayuga  Heights  line,  without  the  consent  of  the  com- 
mission. 

3.  That  the  Cayuga  Heights  property  having  been  described  in  Uie 
mortgage  as  the  property  of  the  Ithaca  Street  Railway  Company,  and 
the  order  of  appointment  having  constituted  the  receivers  the  receivers 
of  that  particular  property,  they  were  not  at  liberty,  being  mere  cus- 
todians of  the  property,  to  disavow  tlie  ownership  of  the  property  by  tlie 
Ithaca  Street  Railway  Company,  and  tliat  it  was  for  the  court  appoint- 
ing them  to  pass  upon  that  question. 

4.  That  tbe  receivers  having  retajned  in  their  possession  a  part  of  the 
alleged  leased  property  and  continuing  tbe  use  of  the  same,  were  not  at 
liberty  to  disavow  the  lease  as  to  the  remainder  of  the  property. 

Cb&rles  E.  HotchkiflB,  for  receivers. 

Jared  T.  Newman  and  C.  H.  Blood,  for  various  interests. 

Stevbks,  Chairman. —  Beginning  about  the  25th  day  of  July, 
1905,  the  Ithaca  Street  Railway  Company  operated  continuously 
from  that  date  to  the  6th  day  of  January,  1912,  a  certain  railroad 
track  in  the  city  of  Ithaca  which  will  be  designated  as  the  Cayuga 
Heights  line,  which  extends  from  the  Thurston  Avenue  junction 
northerly  to  a  point  opposite  tbe  residence  of  Charles  Ezra  Cornell, 
a  distance  of  about  4,200  feet.  On  the  6th  day  of  January,  1912, 
John  W.  Dwi^t  and  Roger  B.  Williams,  Jr.,  were  by  an  order 
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of  the  Supreme  Court  of  the  state  of  New  York  duly  appointed 
temporary  receivers  pendente  lUe  of  the  property  of  the  Ithaca 
Street  Railway  Company.  As  such  receivers  they  immediately 
qualified  and  took  possessioD  of  the  property  of  that  company, 
and  onder  the  order  of  the  court  have  been  operating  it  since  said 
January  sixth,  and  are  now  in  possession  of  the  property  of  the 
company  and  operating  the  same  as  a  street  railway.  The  receivers 
operated  the  Cayuga  Heights  line  until  the  5th  day  of  July,  1912, 
and  on  this  date  they  discontinued  operations  over  said  line.  The 
fact  of  such  discontinuance  having  been  brought  to  the  attention 
of  the  commission,  it  issued  an  order  requiring  the  receivers  to 
show  cause  why  they  should  not  be  required  to  resume  operations 
over  it  Upon  the  return  day  of  the  order  they  appeared  by 
counsel,  and  certain  citizens  and  associations  of  the  city  of  Ithaca 
also  appeared  in  the  proceeding  asking  for  an  order  of  the  com- 
mission requiring  the  receivers  to  resume  operations. 

The  answer  interposed  by  counsel  for  the  receivers  was  in  sub- 
stance that  the  Cayuga  Heights  line  was  not  the  property  of  the 
Ithaca  Street  Bailway  Company,  but  was  a  leased  line,  and  that 
the  order  appointing  the  receivers  provided  expressly  that  they 
should  have  six  months'  time  in  which  to  investigate  the  question 
of  any  leases  that  might  be  held  by  the  Ithaca  Street  Railway 
Company  as  lessee,  and  in  which  to  exercise  their  option  as  to 
whether  they  should  continue  to  act  under  the  leases  or  to  decline 
to  proceed  further;  that  the  receivers  tested  out  the  operation  of 
the  property  for  six  months,  the  time  limited  by  the  order,  and  at 
the  expiration  of  the  six  months  they  reached  the  conclusion  that 
the  longer  operation  of  this  piece  of  track  was  a  great  burden  upon 
the  balance  of  the  property  and  that  they  were  not  justified  in 
continuing  operations  over  it. 

The  proposition  of  low  for  which  the  receivers,  through  their 
counsel,  contended,  was  stated  as  follows  by  counsel; 

These  receivers  do  not  own  the  lea^e.  They  are  not  veited  with  the  tttla 
to  the  leaBc,  They  ue  not  vested  with  the  obligations  to  iffirm  that  lease 
or  to  operate  under  it.  The;  are  not  the  assignees  of  the  lease.  They  hava 
no  shadow  of  title  to  It  whatsoever.  The.v  are  inere  custodians  of  the  court, 
the  mere  arm  of  the  court  to  operate  under  the  iDstructions  of  the  court. 
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and  if  thej  find  that  it  is  a  losing  propoution  on  the  whole,  all  thingi  con- 
aidered,  that  the;  should  not  burden  and  must  not  burden  the  other  prop- 
erties in  their  handi  and  aSect  the  rights  of  the  creditors,  stockholders,  and 
other  persona  interested  in  tbe  Ithaca  Street  Railwajr  Company  hy  talcing 
the  earnings  of  that  company  to  pay  for  the  enormous  deBcita  in  the  opera- 
tion of  the  so  called  leased  line.  Therefore,  acting  under  that  authority, 
the  receivers  ha,Te  ceased  to  operate. 

The  receivers  and  the  parties  asking  for  the  resumption  of 
operations  over  the  line  have  submitted  to  the  commiasion  certain 
stipulatiouB,  and  also  a  mass  of  evidence  which  they  have  taken 
upon  the  facts  in  the  ease.  For  the  sake  of  clearness,  there  will 
first  be  stated  the  facta  upon  which  the  receivers  rely  for  their 
defense,  without  reference  to  those  other  facta  which  are  relied 
upon  by  their  opponents.  These  latter  facte  will  be  stated  subse- 
quently in  their  order. 

The  Ithaca  and  Cayuga  Heights  Railway  Company  was  incor- 
porated pursuant  to  the  laws  of  this  state  on  or  about  Septem- 
ber 27, 1904,  The  moving  parties  in  the  incorporation  were  Jared 
T.  Newman  and  Charles  H.  Blood,  who  entered  into  an  agreement 
with  the  Ithaca  Street  Railway  Company  for  the  incorporation  of 
said  company  and  the  construction  of  a  road  by  it,  such  agreement 
being  in  writing  and  made  a  part  of  the  exhibits  in  the  case ;  but 
it  seems  unnecessary  to  set  that  forth  in  detail. 

The  Cayuga  Heights  line  is  a  part  of  the  road  which  was  con- 
structed by  the  Ithaca  and  Cayuga  Heights  Railway  Company. 
The  cost  of  construction  and  equipment  of  the  road  was  $47,405.17, 
$40,000  of  which  was  furnished  by  Newman  and  Blood,  who  also 
furnished  one-half  of  the  excess  above  $40,000,  to  wit  $3,702.58. 
The  remaining  one-half  of  such  excess  was  paid  by  the  Ithaca 
Street  Railway  Company.  A  settlement  of  the  account  betwe«i 
Newman  and  Blood  on  tbe  one  hand  and  the  Ithaca  Street  Rail- 
way Company  on  the  other  was  made  on  or  about  the  6th  day  of 
November,  1905.  On  that  day  the  following  transactions  took 
place :  All  of  tbe  stock  of  the  Ithaca  and  Cayuga  Heights  com- 
pany was  surrendered  and  a  stock  certificate  for  500  shares,  being 
the  entire  capital  stock,  was  duly  issued  to  the  Ithaca  Street  Rail- 
way Company,  and  has  ever  since  been  and  now  is  held  by  the 
said  Ithaca  Street  Railway  Company.    It  has  at  all  times  since 
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said  date  been  the  owner  of  the  entire  capital  stock  of  the  com- 
pany. On  the  same  day  a  lease  of  the  physical  property  of  the 
Cayuga  Heights  company  was  executed  by  that  company  to  the 
Ithaca  Street  Hallway  Company,  for  a  term  of  ninety-nine  years 
commencing  on  the  Ist  day  of  October,  1905,  and  ending  the  30th 
day  of  September,  2004.  The  lease  covered  the  entire  physical 
property  of  the  lessor,  which  at  that  time  consiated  of  something 
over  two  miles  of  track,  five  double  motor  equipments,  four  open 
car  bodies  with  trucks,  two  closed  car  bodies,  two  miles  of  feeder 
wire  extending  from  the  power  house  on  State  street  to  Eenwick, 
and  tools  and  supplies  on  hand  of  the  value  of  $100.  The  cost 
of  the  equipment  mentioned  is  stated  in  the  lease  to  have  been 
$12,342.75,  and  is  a  part  of  the  construction  coat  hereinbefore 
mentioned. 

The  Ithaca  and  Cayuga  Heights  company  also  executed  a  first 
mortgage  upon  all  of  its  property  to  secure  an  issue  of  bonds  to 
the  amoimt  of  $40,000,  which  bonds  were  issued  to  Newman  and 
Blood  in  payment  for  the  moneys  advanced  for  the  construction 
of  the  road. 

The  status  thus  established  is  claimed  by  the  receivers  to  exist, 
so  far  as  the  legal  relations  of  the  two  companies  are  concerned, 
at  the  present  time.  They  assert  that  the  Ithaca  Street  Railway 
Company  has  at  all  times  been  in  possession  and  operation  of  the 
leased  property  under  and  by  virtue  of  the  terms  of  the  lease  and 
not  otherwise,  and  it  is  upon  these  facts  that  they  base  their  right 
to  cease  operations  over  the  Cayuga  Heights  line. 

They  cite  in  support  of  their  contention  a  well  known  line  of 
cases  which  unquestionably  establish  the  following  propositions 
of  law: 

The  ordinftrv  chancer;  receiver  is  clothed  with  no  estate  in  the  propertj, 
but  1h  a  mere  custodiaa  of  It  for  the  court;  and,  by  special  authority,  may 
become  an  officer  of  the  court  to  efTect  a  sale  of  the  property,  if  that  be 
deemed  neceuarj,  tor  the  benefit  of  the  parties  concerned.  If  the  order  of 
the  court,  under  which  the  receiver  acta,  embreces  the  leasehold  estate,  it 
becomes  his  duty,  of  course,  to  take  possession  of  it  But  he  does  not,  by 
taking  such  possession,  become  assignee  of  the  term,  in  any  proper  sense  of 
tbe  word.  Be  holds  that,  as  he  would  hold  any  other  personal  property  in- 
volved, for  and  aa  the  hand  of  the  court,  and  not  as  assignee  of  the  term. 
Dkpt.  Rip.  Vol.  II. — 12 
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The  rule  is  well  settled  that  n  receiver  in  taking  poeBeasion  of  k  leaaed 
road  is  entitled  to  &  reasonable  time  in  whicb  tt>  decide  wbetber  tbe  intereata 
of  his  trust  will  be  better  subserved  by  making  tbe  lease  bis  own  or  by 
returning  the  property  to  the  lessor. 

It  is  unnecessary  to  cite  any  of  the  cases  in  which  this  principle 
has  been  enforced,  since  the  proposition  has  become  so  elementary 
in  the  law  that  there  is  no  question  to  be  raised  about  it  upon  the 
facts  hereinbefore  stated.  There  are,  however,  a  series  of  other 
facta  to  which  attention  should  now  he  called,  and  which  it  is 
claimed  change  the  situation  entirely  from  that  hereinbefore  pre- 
sented.    These  facta  are  as  follows: 

Prior  to  about  May,  1907,  practically  all  of  the  stock  of  tiie 
Ithaca  Street  Railway  Company  was  owned  by  one  E.  Qt.  Wyckoff. 
At  some  time  in  the  spring  of  1907  Wyckoff  seems  to  have  trans- 
ferred his  interest  in  this  company  to  one  A.  H.  Flint,  and  on 
the  21st  day  of  May,  1908,  Flint  was  tbe  owner  of  8,238  shares 
out  of  a  total  of  3,250.  At  a  meeting  of  the  board  of  directors 
of  the  company  held  May  25,  1907,  at  which  Mr,  "WyckofE,  who 
then  owned  3,219  shares  of  stock,  was  present,  he  being  president 
of  the  company  and  director  at  that  time,  resolutions  were  unani- 
mously adopted  as  follows: 

Resolved,  That  tbe  consent  of  the  Ithaca  St«et  Railway  Company  aa  tbe 
owner  of  all  capital  stock  of  the  Ithaca  and  Cayuga  Heights  Railway  and  of 
the  Cayuga  Lake  Electric  Railroad  Company  be  given  to  the  transfer  by  said 
Ithaca  and  Cayuga  Heights  Railway  and  by  said  Cayuga  Lake  Electric  Rail- 
road Company  of  all  the  property  owned  by  theoi  respectively  to  tbe  Ithaca 
Stret  Railway  Company,  the  deeds  of  transfer  to  provide  that  tbe  Ithaca 
Street  Railway  Company  as  such  grantee  shall  assume  all  tbe  obligations  of 
aaid  companies  respectively. 

Be  it  further  Resolved,  That  the  deeds  of  transfer  of  the  Itbaca  and  Cayuga 
Heights  Railway  and  of  the  Cayuga  lAke  Electric  Railroad  Company  made 
pursuant  to  such  consent  be  accepted. 

fls  it  farther  Resolved,  That  in  the  event  it  shall  be  deemed  desirable  by 
tbe  executive  ofliferB  of  the  Ithaca  Street  Railway  Company  to  effect  a  con- 
solidation of  the  Ithaca  Street  Railway  Company  with  the  Ithaca  and  Cayuga 
Height  Railway  and  Cayuga  Lake  Electric  Railroad  Company  in  lieu  of  the 
tranafer  of  the  properties  of  said  last  mentioned  companies  to  the  lUiaca 
Street  Railway  Company,  and  the  dixsolution  of  said  Ithaca  and  Cayuga 
Heighte  Railway  and  said  Cayuga  Lake  Electric  Railroad  Company,  that 
said  officers  be  authorised  to  bring  about  such  consolidation  and  take  tha 
necessary  proceedings  therefor. 
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It  ifl  further  stipulated  in  this  case  that  at  the  meeting  of 
directors  of  the  Ithaca  and  Cayuga  Heights  Kailway  Company 
held  on  the  same  day,  the  said  directors  being  also  the  directors 
of  the  Ithaca  Street  Railway  Company,  resolutions  substantially 
similar  to  the  foregoing  were  adopted  on  behalf  of  that  company. 

At  a  subsequent  meeting  of  the  directors  of  the  Ithaca  Street 
Railway  Company  held  on  the  Slst  day  of  May,  1908,  the  follow- 
ing resolution  was  adopted: 

Whereas,  BcBolutiona  wera  pused  bj  the  Ithkca  Strwt  Railway  Compftnj 
At  ft  Btockholdera'  meeting  lieretofore  held  on  tlie  25th  day  of  Hay,  1007,  and 
at  a  director*'  meeting  of  tbe  Ithaca  Street  Railway  Company  held  on  the 
•ame  day  and  date,  authorizing  the  merger  of  the  Itliaoa  Street  Railway 
Company  properties  and  Ithaca  and  Cayuga  Heighta  Railway  Company 
properties  and  the  Cayuga  Lalce  Electric  Hailroad  Company  propertiea,  and 
the  oBicers  of  the  Ithaca  Street  Railway  Company  were  empowered  to  execute 
ail  papers  necessary  to  complete  such  merger;  and 

Wheskab,  Said  oflicers  in  pursuance  ol  such  resolutions  did  execute  the 
neceaeary  papers  in  order  to  merge  the  said  propertiea;  now  therefore  be  it 

Keaolved,  That  the  board  of  directors  hereby  ratify  all  acts  of  said  officers 
in  executing  the  necessary  papers  to  merge  the  said  properties,  and  hereby 
ratify  the  mei^er  of  all  ths  said  properties. 

The  record  book  of  the  Ithaca  Street  Railway  Company  con- 
taining the  minutes  of  the  stockholders'  meetings  and  of  the 
directors'  meetings  of  that  company  do  not  have  any  record  of  any 
stockholders'  meeting  held  on  the  2Sth  day  of  May,  1907,  and 
show  no  resolution  similar  to  that  stated  in  the  foregoing  preamble 
to  have  been  adopted  thereat  There  is  no  record  of  any  previous 
resolution  of  the  stockholders  or  directors  of  either  company 
authorizing  the  merger,  nor  is  there  any  record  of  any  meeting  of 
either  stockholders  or  directors  from  June  27,  1907,  to  May  21, 
1908. 

On  the  21st  day  of  June,  1907,  the  board  of  railroad  commis- 
sioners of  the  state  of  New  York  authorized  the  Ithaca  Street  Rail- 
way Company  to  issue  a  mortgage  upon  its  property  for  $750,000. 
This  mortgage  was  in  fact  executed  by  the  president  of  the  com- 
pany on  its  behalf  on  the  4th  day  of  June,  1908,  but  bears  date 
88  of  the  1st  day  of  July,  1907.  The  mortgage  was  executed  to 
the  Cam^ie  Trust  Company,  to  secure  an  issue  of  bonds  to  the 
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aggregate  amount  of  $750,000.  The  granting  clause  thereof,  after 
the  formal  worda  of  grant  and  bargain  and  sale,  describes  (a)  the 
railroad  of  said  company  constructed  and  to  be  constructed  in  the 
city  of  Ithaca ;  (b)  "  and  all  properties  described  in  the  first  mort- 
gage made  by  the  Ithaca  Street  Railway  Company  to  the  Farmers 
Loan  and  Trust  Company  of  date  July  1, 18&3,  and  a  second  mort- 
gage of  the  Ithaca  Street  Railway  to  Alfred  Hand  and  E.  L. 
Fuller  of  date  January  2,  1894,  and  a  first  mortgage  of  the  Ithaca 
and  Cayuga  Heights  Railway  Company  to  the  Ithaca  Trust  Com- 
pany of  date  April  1,  1905,  and  a  first  mortgage  of  the  Cayuga 
Lake  Electric  Railroad  Company  to  Alfred  E.  Hand  and  E,  L. 
Fuller  of  date  January  1,  1894." 

A  further  provision  in  the  granting  clause  describes  "  all  lease- 
holds, leases,  terms  and  parts  of  terms,  rights  under  leases  and 
contracts,  etc.,  now  held  or  hereafter  acquired  by  aaid  railway 
company  for  the  purposes  of  said  railways,  branches  or  extensions 
or  any  part  or  portion  thereof,"  but  it  does  not  specify  in  any 
manner  any  particular  leasehold,  nor  does  it  in  any  way  desig- 
nate or  describe,  except  by  the  general  terms  quoted,  the  lease  to 
it  of  the  Cayuga  Heights  property. 

The  "  first  mortgage  of  the  Ithaca  and  Cayuga  Heights  Rail- 
way Company  to  the  Ithaca  Trust  Company  of  date  April  1, 1905," 
was  the  mortgage  upon  the  property  of  that  company  hereinbefore 
mentioned,  and  pursuant  to  which  bonds  to  the  amount  of  $40,000 
were  issued  to  Newman  and  Blood.  Those  bonds  were  guaranteed 
by  the  Ithaca  Street  Railway  Company,  both  as  to  principal  and 
interest,  at  the  time  of  the  issuance  thereof. 

This  mortgage  was  duly  satisfied  and  discharged  of  record  on 
the  29th  day  of  June,  1908,  Newman  and  Blood,  the  holders  of  all 
the  bonds  secured  by  said  mortgage,  having  surrendered  and  can- 
celed the  same  and  accepted  in  lieu  thereof  an  equal  amount  of 
bonds  secured  by  the  first  consolidated  mortgage  for  $750,000  of 
the  Ithaca  Street  Railway  Company  hereinbefore  described. 

Subsequent  to  the  resolution  of  May  21,  1908,  the  Ithaca  Street 
Railway  Company  treated  the  Cayuga  Heights  line  as  its  own 
property,  as  is  shown  by  the  following  acts:     It  described  the 
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property  as  its  own  in  the  mortgage  by  the  clauae  hereinbefore 
quoted;  it  took  tip  and  dismantled  a  portion  of  the  line  over  a 
mile  in  length,  leaving  remaining  the  4,200  feet  which  is  now  in 
existence ;  it  took  a  considerable  quantity  of  rails  from  the  line  and 
placed  them  in  its  own  track  elsewhere  in  the  city  of  Ithaca;  it 
made  reports  to  this  commission  showing  that  it  had  merged  the 
Ithaca  end  Cayuga  Heights  Railway  Company,  and  also  the 
Cayuga  Lake  Electric  Railroad  Company,  another  subsidiary  line 
of  which  it  owned  the  entire  capital  stock. 

On  December  8,  1908,  its  president  addressed  a  communication 
to  this  commission  saying; 

Will  Bay  tb«  exact  nameB  of  the  corporAtionB  coii4olid&ted  into  Ithaca 
Straet  R«ilw^  Compan;  are  as  foUowB: 

!■  CayugK  Lake  Electric  Railroad  Company. 

2.  Ithaca  and  Cayuga  HeigbtB  Railway  Compuiy. 

3.  Ithaca  Street  Railiray  Company. 

Other  communications,  were  addressed  by  ofBcera  or  attorneys 
of  ti.e  comf'STy  to  this  comifoion,  gtating  in  detail  the  alleged 
merger  of  the  companies. 

It  should  bo  here  stated  that  the  rental  named  in  the  lease  of 
ttie  Cayuga  Heights  property  to  the  Ithaca  Street  Railway  Com- 
pany was  an  assumption  to  pay  both  principal  and  interest  accru- 
ing from  and  after  the  Ist  day  of  October,  1905,  upon  the  bond 
issae  of  $40,000,  the  bonds  themselves  having  been  guaranteed 
as  above  stated.  The  obligation  to  pay  this  rent  ceased  upon  the 
cancellation  of  the  bonds  and  discharge  of  the  mortgage. 

In  the  month  of  December,  1911,  the  trustee  under  the  con- 
solidated mortgage  commenced  an  action  to  foreclose  the  same  in 
the  Supreme  Court,  and  in  that  action  the  receivers  were  appointed 
by  an  order  of  the  special  term  granted  on  the  6th  day  of  January, 
1912.    The  material  portions  of  the  order  are  as  follows: 

(a)  Ordered  that  John  W.  Dirigbt  and  Roger  B.  WilliamB,  jr.,  both  of  tha 
State  of  New  York,  be  and  they  hereby  are  appointed  receivers  of  all  the 
mortgaged  premisea  and  property  mentioned  and  described  in  the  complaint 
herein,  aa  well  as  the  property  apeciflcally  mentioned  in  said  mortgage  and 
owned  by  the  Baid  defendant  railway  company  at  the  time  of  the  execution 
and  delivery  thereof,  aa  well  that  thereafter  acquired  by  aaid  defendant 
railway  company  together  with  all  the  tollfl,  revenues,  income,  rente  and 
proflta  of  ever]'   kind,   nature   and  description  now   due   and  unpaid  or   to 
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become  due  pending  this  action  with  the  usual  powers  and  duties  of  receiverB 
in  such  cases. 

{b)  Said  receivers  are  hereby  empowered  to  enter  into  and  upon  and  tske 
posseMion  of  all  and  singular  the  mortgaged  property  and  piemiaea  of  the 
defendant  railway  company  and  each  and  every  part  thereof,  etc.,  and  to 
have,  hold  and  use  the  same,  controlling,  managing  and  operating  by  super- 
intendents, managers,  servants  or  other  agents  or  attorneys  the  said  railway 
and  railways,  railway  route  and  routes  and  leaseholds  and  all  other  prop- 
erty, real  and  personal,  of  the  said  defendant  railway  company,  with  tha 
appurtenances  and  conducting  the  business  and  operations  thereof  and  exer- 
cising the  franchises  pertaining  thereto,  with  power  to  make  from  time  to 
time  at  the  expense  of  the  trust  estate  all  repairs  and  replacements  thereto 
and  thereon  as  to  the  said  receivers  may  seem  proper  and  judicious  and  to 
collect  and  receive  all  tolls,  income,  rents,  issues  and  profits  of  the  said, 
mortgaged  property  that  are  now  accrued  and  unpaid,  and  as  well  those  that 
may  subsequently  accrue. 

(c)  But  nothing  herein  contained  shall  be  conBtmed  as  an  afflrmanca, 
ratification  or  continuance  of  any  contract  of  lease  heretofore  held  or  owned 
by  said  defendant  railway  company  and  which  the  receivers  may  be  entitled 
to  terminate,  unless  the  receivers  shall  expreaaly  elect  to  make  such  affirma- 
tion, ratilication  or  continuance,  and  pending  the  exercise  of  such  election 
the  receivers  shall  be  liable  only  for  the  reasonable  charges  for  use  and 
occupation  of  any  leasehold  property  tor  the  period  actually  occupied;  (MmI 
the  receiver*  thall  be  entitled  to  tur  months  Hme  loithin  tchioA  to  eseroise 
such  eleetUm  at  to  any  contract  or  leaae  or  otherteiie  u>hich  by  its  termt  it 
to  continue  in  effect  for  the  period  of  »ia  months  or  more. 

{d)  That  the  said  receivers  be  and  they  hereby  are  directed  to  demand, 
collect  and  receive  all  toils,  income,  rents,  dues  and  charges  that  may  be  now 
due  and  unpaid,  or  that  may  become  due  pending  this  receivership  upon  the 
said  mortgaged  property  or  any  part  thereof  or  of  the  business  of  said  de- 
fendant railway  company  and  to  continue  the  business  of  said  defendant  rail- 
way company  and  to  use  and  employ  the  said  mortgaged  property  in  said 
business  of  a  railway  company  and  the  doing  of  each  and  every  thing  or 
things  incidental  to  or  growing  out  of  or  connected  with  the  operation  and 
maintenance  of  said  railway  and  railway  routes. 

(o)  That  the  said  receivers  be  and  they  hereby  are  autboriied  and  em- 
powered to  purchase  all  supplies,  goods  and  materials  that  may  be  necessary 
for  the  transaction  of  the  business  of  the  said  defendant  railway  company 
and  the  keeping  in  repair  of  the  said  mortgaged  property  and  premises,  and 
the  carrying  out  of  tbc  provisions  of  this  or  any  other  order  of  the  court 
and  they  are  hereby  authorized  and  directed  to  keep  said  property  and 
premises  insured  against  loss  or  damage  by  fire  and  in  repair;  to  pay  the 
taxes,  asseBsments  and  water  rates  upon  said  premises,  and  to  employ  an 
agent  or  agents,  superintendent  or  superintendents,  managers,  clerks,  em- 
ployees, necessary  in  their  judgment  and  to  pay  the  reasonable  value  of  their 
services,  and  to  manage  the  said  property  and  carry  on  its  business,  and 
exercise  the  francliises  thereof,  and  make  such  replacements  and  payments 
as  may  be  neceeanry,  to  exercise  tlie  powiirs  hereby  conferred,  and  to  conform 
to  the  provisions  or  this  or  any  other  order  of  the  court  made  herein. 
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The  receivers  did  not  on  the  5th  day  of  July,  1912,  at  which 
time  they  ceased  operations  over  the  Cayuga  Heights  line,  sui^ 
render  to  the  lessor  all  the  property  described  in  the  lease.  They 
retained  possession  of  the  cars  described  therein,  and  have  since 
been  operating  them  over  the  line  of  the  Ithaca  company.  They 
also  at  that  time  had  in  their  poscssion  as  a-  part  of  the  tracks  of 
the  last  named  company  the  rails  which  bad  been  taken  up  from 
the  Cayuga  HeightB  line,  and  they  have  been  and  are  now  using 
them  in  the  tracks.  They  did  not  mako  any  effort  to  return  this 
property  to  the  lessor,  or  to  relieve  themselves  from  the  care  and 
custody  of  it,  and  on  the  contrary  have  been  actively  using  the 
same  in  and  about  the  transaction  of  their  business  of  operating 
the  road. 

The  foregoing  is  believed  to  be  a  summary  of  the  material  facts 
which  have  been  presented  for  our  consideration,  and  we  are  now 
ready  to  consider  the  serious  questions  involved  in  the  case. 

First:  The  receivers  are  temporary  receivers  of  the  property  of 
the  Ithaca  Street  Railway  Company  pendente  lite  in  the  fore- 
closure of  a  mortgage  upon  that  property  executed  by  the  com- 
pany. They  are  mere  ministerial  officers  appointed  to  take  pos- 
session of  and  preserve  the  property  covered  by  the  mortgage. 
They  are  mere  custodians  of  it  for  the  court.  They  are  authorized 
by  the  court  to  operate  the  property,  managing  and  controlling  it 
under  due  supervision  and  direction  of  the  court,  for  the  benefit 
of  those  who  may  ultimately  become  entitled  to  the  fund  derived 
from  its  sale.  These  principles  are  well  established,  and  are  pre- 
cisely those  which  are  affirmed  and  relied  upon  by  the  receivers, 
and  it  is  unnecessary  to  cite  more  than  the  following  cases  in 
support  of  the  proposition  enunciated :  Chicago  National  Bank 
V.  Kansas  City  Bank,  136  U.  S.  22.1;  Quincy  M.  &  P.  R.  R.  Co. 
V.  Humphreys,  145  id.  82;  Stokes  v.  Hoffman  House,  46  App. 
Div.  120. 

By  the  provisions  of  subdivision  7  of  section  2  of  the  Public 
Service  Commissions  Law,  as  such  receivers  of  a  street  railroad 
corporation  they  are  for  the  time  being  a  street  railroad  corpora- 
tion as  that  term  is  used  and  defined  in  the  Public  Service  Com- 
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miBBioiu  Law,  and  are  subject  to  the  jurisdiction  and  BUperviBton 
of  ttia  conunisBion  and  its  control  in  the  exercise  of  their  powers 
as  a  street  railroad  corporation.  It  probably  will  not  be  ques- 
tioned that  in  the  conduct  of  their  operations  as  a  street  railroad 
corporation  tiiey  are  subject  to  the  exercise  of  all  the  powers  con- 
ferred upon  this  commission  by  sections  50  and  51  of  the  Public 
Service  Commissions  Law.  It  is  to  be  assumed,  and  we  think 
there  can  be  no  question  the  assumption  ia  correct,  that  this  com- 
mission can  order  them  to  render  service  sufficient  and  adequate, 
under  the  powers  conferred  upon  it  by  section  51.  In  other  words, 
the  whole  scope  and  intent  of  the  Public  Service  Commissions 
Law  seems  to  us  to  place  the  receivers  of  a  railroad  in  the  precise 
position  of  the  railroad  itself,  so  far  as  regulation  by  the  com- 
mission is  concerned.  It  of  course  may  be  true  that  certain  acts 
which  could  be  ordered  to  be  performed  by  the  owner  of  the  road 
could  not  be  performed  by  the  receiver,  owing  to  lack  of  funds, 
and  also  owing  to  the  control  that  is  to  be  exercised  over  him  by 
the  court. 

The  power  of  a  chancery  receiver  to  disaffirm  an  executory 
lease  to  the  company  of  which  he  is  receiver  was  bestowed  long 
before  the  creation  of  any  public  service  commission  or  any 
statutory  enact^nent  regulating  and  supervising  railroad  corpora- 
tions. The  enactment  of  the  Public  Service  Commissions  Law 
did  not  take  from  railroad  corporations,  street  railroad  corpora- 
tions, or  common  carriers,  generally  speaking,  the  powers  which 
they  theretofore  possessed.  On  the  contrary,  it  left  them  in  full 
possession  of  such  powers,  subject  in  the  exercise  thereof  however 
to  the  control  and  direction  of  the  commission.  Such  corporations 
and  their  receivers  have  the  power  in  the  first  instance  to  deter- 
mine the  extent  and  character  of  the  service  which  they  will 
render  to  the  public  The  exercise  of  that  power  is  now  subject 
to  the  control  of  the  commission,  which  can  order  additional 
service  or  different  service  in  the  manner  and  to  the  extent  pHo- 
vided  by  law. 

A  broad  and  primary  question  presented  in  this  case  is  whether 
a  receiver  of  a  strr^et  railroad  corporation  can,  upon  his  mere  voli- 
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tion,  absolutely  discontinue  service  required  in  the  public  interest 
without  being  subject  to  the  control  of  this  ccmmission  in  the 
exercise  of  his  discretion. 

The  defense  in  this  case  is  not  based  upon  facts  which  would 
warrant  the  commission  in  authorizing  the  discontinuance  of 
serriee  upon  the  Cayuga  Heights  line.  No  proof  whatever  has 
been  made  upon  that  subject,  although  acme  aascrtiuna  have  been 
made  upon  both  sides  as  to  the  extent  of  the  service  rendered  and 
the  remunerativeness  thereof.  The  question  of  fact,  whether  the 
discontinuance  of  the  service  was  just  and  proper,  has  not  been 
tried  before  us.  The  receivers  have  put  tliemselvea  squarely  upon 
the  proposition  that  they  had  absolute  power  to  discontinue  the 
service  without  our  consent,  and  that  we  had  no  jurisdiction  to 
review  their  action.  It  must  be  pointed  out  that  they  are  mere 
custodians  of  the  property,  appointed  by  the  court  to  preserve  it 
and  to  operate  it  in  the  public  interest  during  the  pendency  of  the 
action  of  foreclosure.  It  must  again  be  pointed  out  that  they 
are,  by  the  very  terms  of  the  Public  Service  Commissions  Law,  a 
street  railroad  corporation,  and  as  such  subject  to  the  powers  of 
,this  commission.  It  is  the  duty  of  the  commission  to  see  that  all 
street  railroad  properties  under  its  supervision  shall  be  operated 
in  the  interest  of  the  public,  that  proper  accommodations  shall  be 
afforded,  and  proper  service  given.  This  commission  notes,  from 
the  reports  sivbmitted  to  it,  that  tens  of  thousands  of  people  have 
been  carried  annually  over  the  Cayuga  Heights  tine;  that  service 
upon  that  line  is  convenient  to  large  numbers,  and  probably  nec- 
essary; and  the  question  presented  is  whether,  with  the  law  as  it 
stands,  a  mere  custodian  of  the  property  can  discontinue  such 
service  without  assigning  a  reason  therefor  other  than  his  own 
discretion.  These  receivers  have  received  no  order  or  direction 
from  the  court  to  discontinue  the  service.  So  far  as  appears,  they 
have  made  no  application  to  the  court,  but  have  simply  exercised 
the  legal  right  which  is  inherent  in  the  office  which  they  hold 
as  custodians  of  the  property. 

Considering  the  number  of  leased  lines  of  railroad  within  this 
state,  the  frequency  of  receiverships,  the  manifest  inconvenience 
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to  the  public  which  may  be  created  by  entrusting  the  power  of 
discontinuing  service  to  mere  cnstodians  of  property  without  any 
regulation  or  supervision  whatsoever,  considering  the  intent  of  the 
legislature  to  subject  all  operations  of  railroad  corporations  as  to 
the  character  and  extent  of  sertice  to  the  commission,  we  are  con- 
vinced that  the  proper  construction  of  the  Public  Service  Com- 
missions Law  is  that  the  right  of  the  receiver  to  discontinue  service 
upon  leasehold  property  described  in  the  mortgage  and  committed 
to  his  care  by  the  order  of  the  court  must  be  exercised  subject  to 
the  power  of  this  commission.  It  may  be  that  upon  proper  appli- 
cation the  receivers  could  make  a  case  in  which  they  should  be 
allowed  to  exercise  the  right  It  may  be  that  upon  a  showing  as  to 
the  facts  this  commission  would  without  hesitation  give  permis- 
sion to  the  receivers  to  discontinue  operations  upon  the  Cayuga 
Heights  line.  Until  such  a  showing  ia  made,  upon  proper  applica- 
tion, it  ia  the  duty  of  the  commission,  if  it  has  the  power  so  to 
do,  to  require  the  resumption  of  service  by  the  receivers.  The 
discontinuance  of  service  by  them  makes  it  impossible  for  any 
service  to  be  rendered  upon  the  line.  They  retain  possession  of  the 
rolling  stock.  Tbey  have  control  of  all  the  motive  power.  The 
company  of  which  they  are  receivers  is  the  owner  of  all  the  capital 
stock  of  the  Ithaca  and  Cayuga  Heights  company  and  is  insolvent 
There  is  nothing  upon  which  this  commission  can  act  to  procure 
service  upon  this  line  except  the  receivers ;  and  if  the  receivers  are 
not  subject  to  our  jurisdiction  in  this  matter,  no  receiver  in  like 
ease  is  subject;  and  it  would  be  possible  in  this  and  many  other 
cases  to  absolutely  discontinue  operations  upon  leased  lines  with- 
out the  slightest  redress  upon  the  part  of  the  public. 

Second:  The  discussion  bas  thus  far  proceeded  upon  the  gronnd 
that  the  interest  of  the  Ithaca  Street  Railway  Company  in  the 
Cayuga  Heights  line  is  that  of  a  lessee.  We  are  confronted,  how- 
ever, by  *^e  fact  that  it  has  for  a  period  of  at  least  four  years 
assertfe*;  itself  to  be  the  owner  of  that  property;  that  it  has 
described  the  identical  property  in  the  mortgage  which  is  being 
foreclosed  as  being  owned  by  it,  and  that  it  has  taken  certain 
official  action  which,  if  it  had  been  in  full  compliance  with  the 
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statute,  would  have  made  it  the  owner  of  the  property.  It  was  the 
owner  of  the  entire  capital  stock  of  the  Ithaca  and  Cajuga  Heights 
company. 

Section  15  of  the  Stock  Corporation  Law,  during  all  times 
mentioned  herein,  as  well  as  now,  was  and  is  as  follows: 

Anj  domestic  stock  corporation  lawfully  owning  all  the  stock  of  any  other 
stock  corporation,  oi^anlzed  for  or  engaged  in  buHineas  similar  or  incidental 
to  that  of  the  possessor  corporation,  may  file  in  the  olllce  of  the  Secretary 
of  State  under  it«  common  seal  a  certificate  of  such  ownership  and  of  the 
resolution  of  its  board  of  directors  to  merge  such  other  corporation,  and 
thereupon  it  shall  acquire  and  become  and  be  possessed  of  all  the  estate, 
property,  rights,  privilegcB  and  franchises  of  such  other  corporation  and  they 
shall  vest  in  and  be  held  and  enjoyed  by  it  as  fully  and  entirely  and  without 
change  or  diminution  as  the  same  were  before  held  and  enjoyed  by  such 
other  corporation  and  be  managed  and  controlled  by  tlie  board  of  directors 
of  such  possessor  corporation  and  in  its  name;  but  without  prejudice  to  all 
liabilitiea  of  such  other  corporation  or  the  lights  of  any  creditors  thereof. 

It  was  within  the  power  of  the  board  of  directors  of  the  Ithaca 
Street  Railway  Company  at  any  time  to  become  the  absolute  owner 
of  the  Cayuga  Heights  line  by  complying  with  the  provisions  of 
this  section.  The  essential  fact  requisite  to  becoming  such  owner 
was  that  the  board  of  direetora  should  resolve  to  merge  the  Ithaca 
and  Cayuga  Heights  Railway  Company.  The  filing  of  the  certifi- 
cate in  the  office  of  the  secretary  of  state,  together  with  the  copy  of 
the  resolution,  is  merely  for  the  purpose  of  preserving  evidence 
which  may  be  known  to  all  men  of  the  action  of  the  board  of 
directors.  It  may  be  that  the  title  to  the  property  does  not  paaa 
to  the  corporation  owning  the  stock  until  such  certificate  and  reso- 
lotion  are  filed ;  hut  it  remains  true  that  the  purpose  of  filing  ia 
merely  to  preserve  evidence  of  the  principal  fact 

It  is  clear  that  it  was  the  desire  of  the  board  of  directors  of 
the  Ithaca  Street  Railway  Company  to  vest  in  some  manner  the 
title  of  the  property  of  the  Cayuga  Heights  line,  and  of  the  Cayuga 
Lake  Electric  line,  in  their  company.  It  is  equally  clear  that  they 
had  the  power  so  to  do.  By  the  resolution  of  May,  1907,  they 
evinced  this  desire  beyond  any  question.  In  the  resolution  of 
Ifay  21,  1908,  they  recited  that  the  officers  of  the  corporation,  in 
purauRQce  of  certain  resolutions,  did  execute  the  necessary  papers 
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in  order  to  merge  the  properties.  There  is  no  proof  before  us 
that  the  recitals  in  this  resolution  are  technically  correct,  and  we 
may  assume  that  they  are  not ;  but  a  resolution  was  adopted  "  that 
the  board  of  directors  hereby  ratify  all  acts  of  said  ofScers  in 
executing  the  necessary  papers  to  merge  the  said  properties,  and 
hereby  ratify  a  merger  of  all  the  said  properties."  This,  so  far 
as  the  action  of  the  board  of  directors  was  concerned,  although 
informally  worded  and  rather  crude,  must  fairly  be  construed  to 
be  the  action  of  the  board  constituting  the  merger  of  the  prop- 
erties. It  may  or  may  not  effectuate  that  end.  It  ia  true  that  we 
must  assume  no  certificate  of  ownership  of  the  stoct  and  no  reeolu- 
tion  of  merger  were  ever  filed  with  the  secretary  of  state;  but  it 
is  a  fair  question  for  consideration  whether  or  not,  aft«r  the  pas- 
sage of  this  resolution,  it  is  possible  for  any  person  to  deny  the 
merger  except  the  state  itself.  The  principle  laid  down  in  Black 
V.  Ellis,  129  App.  Div.  140,  may  fairly  be  invoked  in  support  of 
this  contention.  We  do  not  undertake  to  say,  nor  is  it  necessary 
that  we  should  so  imdertake,  that  the  contrition  would  be  upheld 
by  the  courts.  What  we  do  say  is  that  the  board  of  directors  of 
the  corporation  evidently  believed  that  it  had  effected  a  merger,  as 
is  evidenced  by  its  resolution,  and  as  is  further  evidenced  by  insert- 
ing in  the  mortgage  itself  a  description  of  this  identical  property 
as  property  of  the  company ;  and  that  such  being  the  case,  it  does 
not  lie  within  the  power  of  a  mere  custodian  of  the  property  to 
adjudicate  and  determine  conclusively  as  against  the  entire  world 
that  the  merger  was  not  effected.  That  question  is  for  a  higher 
tribunal  than  a  mere  bailiff  of  property.  It  should  be  submitted 
to  the  court  in  whose  custody  the  property  is,  or  some  other  prop» 
tribunal. 

It  should  be  pointed  out  that  the  complaint  in  the  case  describes 
the  Cayuga  Heights  line  as  property  of  the  corporation,  by  copy- 
ing into  such  complaint  the  exact  description  contained  within  the 
mortgage.  The  complaint  further  asks  for  a  decree  of  foreclosure 
and  sale  of  this  identical  property  —  not  of  the  leasehold  interest, 
but  of  the  property  itself.  The  trustee  is  thereby  claiming  the 
property  to  be  the  property  of  the  corporation.  The  court  has 
appointed  the  receivers,  receivers  of  this  property  as  the  property 
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of  the  corporation ;  and  it  would  aeem  to  be  extraordinary  that  the 
mere  custodian  appointed  by  the  court  to  transact  and  manage 
the  property  during  the  process  of  foreclosure  should  have  the 
'  power  to  say  under  all  of  these  circumstances  that  the  property  is 
not  the  property  of  the  corporation  itself,  but  that  the  corporation 
has  a  mere  leasehold  interest  therein.  In  view  of  the  character  of 
this  property,  the  interest  of  the  public  that  it  should  be  operated 
for  the  convenience  and  necessities  of  the  public,  we  are  unable  to 
persuade  ourselves  that  under  all  of  the  foregoing  circumstances 
the  extraordinary  power  ia  conferred  upon  these  receivers  which 
they  now  claim. 

Third.  There  ie  another  reason  which  may  fairly  be  urged 
against  the  position  taken  by  the  receivers.  Under  the  general 
principle  of  law,  such  receivers  have  a  reasonable  time  within 
which  to  elect  whether  or  not  they  will  proceed  under  the  terms 
of  such  a  lease  as  the  one  upon  which  they  rely.  The  court  ap- 
pointing them  of  course  has  the  power  to  determine  what  ia  & 
reasonable  time  within  which  to  exercise  such  election,  and  by 
the  very  order  of  appointment  has  fixed  a  period  of  six  months, 
which  period  expired  on  the  6th  day  of  July,  1912.  If  the 
receivers  elected  to  not  proceed  under  the  lease,  it  became  their 
duty  at  once  to  surrender  all  the  property  described  in  the  lease 
to  the  lessor.  They  could  not  disaffirm  the  lease  and  retain  and 
um  the  property.  The  latter  course  ia  inconsistent  with  the  dis- 
affirmance. 

In  this  case  the  receivers  claim  to  have  elected  on  the  5th  day  of 
July  not  to  proceed  under  the  lease.  They  retained,  however, 
in  their  possession  the  rolling  stock  and  rails  above  mentioned. 
The  transaction  which  occurred  subsequently,  by  which  they  claim 
to  have  leased  this  property  from  one  of  the  directors  of  the 
Ithaca  and  Cayuga  Heights  Railway  Company  long  after  these 
proceedings  were  instituted  requires  no  discussion.  Clearly  this 
transaction  was  ineffectual  and  void  for  the  purposes  of  this  case. 

In  view  of  the  foregoing  considerations,  the  commission  ia  of 
opinion  that  an  order  should  be  entered  reqniring  the  receivers 
to  resume  operations  upon  the  Cayuga  Heights  line.  The  term 
of  such  order  need  not  be  discussed  here. 
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In  the  Matter  of  the  Complaint  of  the  Board  of  Trustkes  of 
THE  Village  of  LaSallb  against  International  Railway. 
CoMPAHT  as  to  Tickets  for  Transportation  between  LaSalle 
and  Niagara  Falls. 

(Public  Service  CommiMioii,  Second  Diatrtct,  November,  1912.) 

Deflnitian  of  a  commnUtion  ticket  —  distinction  between  vAriona  fonns  of 
reduced  late  tickets. 

A  tailway  company  is  not  piecluded  by  the  fact  of  havins  iuaed  a  certain 
form  of  reduced  rate  ticlcet  from  substituting  in  the  place  of  inch  ticket 
anothei  farm  more  in  the  nature  of  a  commutation  ticket. 

1.  While  exprraslj  disctaiming  to  give  an  exact  deSnition  of  a  "com- 
mutation ticket,"  it  is  the  opinion  of  tlie  commisBion  that  a  strip  of 
tickets  attached  together  and  sold  in  a  book  of  twenty  for  one  dollar, 
where  the  straight  fare  between  the  pointa  named  in  the  ticket  is  ten 
eenta  one  way,  which  said  tickets  are  transfer  a  tile,  not  limited  aa  to 
time,  and  uaable  individually  without  reference  to  the  cover  of  the  book, 
cannot  be  ealjed  a  commutation  ticket.  The  idea  of  a  commutation 
ticket  implies  the  use  of  the  same  by  the  holder  thereof  upon  each  day 
in  the  week  or  month,  or  at  least  upon  each  working  day  thereof,  and 
that  it  shall  be  used  for  a  return  aa  well  as  an  initial  trip.  The  word 
"  commutation  "  also  implies  a  sale  of  the  ticket  at  less  than  the  r«^Iar 
straight  fare  between  the  points  named  therein.  A  strict  interpretation 
of  the  word  "  commutation  "  as  used  in  the  parlance  of  transportation 
at  the  present  time  would  limit  the  use  of  the  ticket  to  one  person  and 
that  it  should  not  be  transferable,  that  it  should  be  used  within  a  limited 
time,  and  at  the  end  of  that  limited  time  those  rides  which  have  not  been 
used  shall  be  forfeited. 

By  the  terms  of  subdivision  3  of  section  33  of  the  Public  Service  Com- 
missions Law,  a  distinction  is  shown  between  various  forms  of  reduced 
rate  tickets,  and  they  are  doacribed  as  niilpa«?c,  excursion,  school  or 
family  commutation,  commutation  passcngiT  tickets,  half  fare  ticket* 
for  the  transportation  of  children  under  twelve  years  of  age.  or  an; 
other  form  of  reduced  rate  passenger  tickets,  or  joint  intercliaiiricable 
mileage  tickets.  This  would  seem  to  indicate  that  a  comniutntion 
passenger  ticket  was  not  to  l>e  classed  with  mileage  or  excursion,  school 
(V  family  tickets,  but  implied  something  dilferent. 

The  characteristics  which  diflurentiate  commutation  tickets  from  th« 
other  forms  named  are  those  which  have  been  generally  indicated  above. 
Tliere  may  be  otl.ers  which  are  not  enumerated,  and  the  definition  is  not 
intended  to  be  exact. 

2.  A  street  railway  company  under  the  terms  of  its  francliise  was 
aulhorixid  to  cl.arje  between  two  points  on  its  line  a  maximum  fare  of 
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tan  cents  each  way.  The  franchise  further  provided  that  commutation 
tickets  shall  be  sold  b;  the  company  and  kept  on  sale  at  the  regular 
places  for  eelling  tickets  in  one  only  of  the  two  points  named  to  any 
point  in  the  other  at  the  rate  of  twenty  tickets  for  one  dollar.  On 
beginning  operation  the  street  railway  company  issued  and  put  on  sale 
a  strip  of  transferable  unlimited  tickets  as  first  above  described,  and  after 
making  use  of  this  form  of  ticket  tor  several  years  withdrew  the  ticket 
and  substituted  a  ticket  sold  in  books  and  limited  in  use  to  the  person 
or  persons  whose  names  were  inscribed  in  the  book. 

Bel4,  that  the  railway  company  was  not  precluded  by  the  issuance  of 
Uie  first  form  of  ticket  from  substituting  in  the  place  thereof  another 
nore  in  the  form  of  a  commutation  ticket. 

The  form  of  the  ticket  to  be  issued  under  tiie  circumstances  prescribed. 

George  N.  Tuttle  for  complainant. 
Monis  Cohn  for  respondenU 

Olmsted,  Commiasioner. —  The  complainant  iE  this  proceed- 
ing is  dated  March  8,  1912,  and  states  that  the  respondent  for  the 
past  ten  or  twelve  years  and  ever  since  the  road  commenced 
operation  had  on  sale  for  the  benefit  of  the  residents  of  the  village 
of  LaSalle  et  al.,  transportation  tickets  of  the  value  of  five  cents 
each,  which  were  sold  at  the  rate  of  twenty  tickets  for  one  dollar, 
for  fares  between  the  village  of  LaSalle  and  the  city  of  Niagara 
Falls,  N.  Y.,  which  tickets  were  transferable  and  capable  of  use 
by  the  holder  thereof;  that  this  form  of  ticket  was  issued  pur- 
niant  to  an  agreement  made  and  entered  into  between  the  town 
of  Niagara  and  the  respondent  for  the  purpose  of  carrying  out 
the  specific  terms  of  the  franchise  originally  granted  by  the  town 
of  Xi'agara,  which  provides  for  a  five-cent  rate  between  the  village 
of  LaSalle  and  any  point  in  the  city  of  Niagara  Fulla.  The  com- 
plainants state  that  "  within  the  last  month  the  railway  company 
has  discontinued  the  use  of  the  form  of  ticket  referred  fo  and  is 
now  issuing  commutation  books  containing  twenty  tickets  which 
are  sold  for  one  dollar,  but  the  tickets  are  not  transferable  and 
for  that  reason  must  be  used  by  the  person  to  whom  the  book 
is  issued."  The  complainants  state  that  this  works  a  great  hard- 
ship upon  the  residents  of  the  village  of  LaSalle,  and  ask  that 
the  commission  restore  the  form  of  ticket  oripinally  used. 

The  respondent  denies  that  any  form  of  ticket  issued  at  the 
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rate  of  twenty  tickets  for  one  dollar  for  fares  between  the  village 
of  LaSalle  and  the  city  of  Niagara  Falls,  transferable  and  capable 
of  use  by  the  holder,  was  ever  issued  by  it  pursuant  to  agreement 
made  and  entered  into  between  the  town  of  Niagara  and  respond- 
ent for  the  purpose  of  carrying  out  the  specific  terms  of  the 
franchise  originally  granted  hy  the  town  of  Niagara,  and  denies 
that  any  auch  franchise  provided  for  a  five-cent  rate  between 
the  village  of  LaSalle  and  any  point  in  the  city  of  Niagara  Falls. 

Respondent  alleges  that  "respondent  has  issued  and  is  now 
selling  genuine  commutation  tickets,  twenty  tickets  for  one  dollar, 
good  for  transportation  not  only  from  LaSalle  to  Xiagara  Falls, 
but  also  good  from  Niagara  Falls  to  LaSalle,  and  prays  that 
the  complaint  be  dismissed." 

Upon  the  hearings  had  in  this  matter  it  was  shown  that  on 
the  25tb  day  af  August,  18'H,  the  highway  commissioner  of  the 
town  of  Niagara  executed  and  delivered  to  the  Buffalo  and 
Niagara  Falls  Electric  Railway  (a  predecessor  of  the  respondent) 
a  franchise  or  consent  to  construct,  maintain,  and  operate  a  fran- 
chise of  said  railroad,  etc.,  in  the  town  of  Niagara.  Said  fran- 
chise contained  the  following  provision: 

IX.  A  fare  not  exceeding  Ave  centi  between  iny  point  in  the  town  ot 
Niagara  and  the  State  Park  in  the  city  of  Niagara  FallB  each  way  shall  be 
charged  per  passenger  for  working  men  and  working  women  between  the 
hours  of  six  and  seven  o'clock  in  tbe  mornLng  and  six  and  seven  o'clock  in 
the  evening  of  each  day,  and  not  to  exceed  the  same  rate  for  school  children 
going  to  and  returning  from  school ;  and  at  all  other  times  the  fare  per  pas- 
senger between  the  points  above  named  shall  not  exceed  eight  cents  either 
waj,  or  fifteen  cents  per  round  trip. 

That  thereafter,  and  on  the  26th  day  of  November,  1895, 
Frederick  Brooks,  as  sole  commissioner  of  highways  of  the  town 
of  Niagara,  issued  to  said  Buffalo  and  Niagara  Falls  Electric 
Railway  a  document  in  the  nature  of  an  extension  and  modifica- 
tion of  said  franchise,  which  recites  the  issuance  of  said  first 
mentioned  franchise  of  August  25,  1894,  and  continues,  as  follows : 

Whereas,  One  of  the  terms  and  conditions  stated  in  said  consent  was  that 
said  railroad  should  be  completed  and  in  operation  by  the  flrat  day  of  August, 
1S95;   and 

VVhebeab,  Said  railroad  was  not  completed  and  in  operation  on  said  date, 
and  said  company  has  made  application  to  the  undersigned  as  sole  c 
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■ion«r  of  highwaT*  of  Bftid  town  of  Niagara  to  extend  the  time  for  the  com- 
pletion and  putting  in  operation  of  said  railroad  for  the  term  of  three  months 
from  eaid  flrst  day  of  Au^it,  1S95; 

Now  therefore  I,  Frederick  Brooks,  sole  cpmmUiioner  of  highways  of  said 
town  of  Niagara,  do  hereby  consent  that  the  time  for  the  completion  and 
putting  in  operation  of  said  railroad  shall  be  extended  for  three  months  from 
the  first  da;  of  August,  1S95,  upon  the  following  ti-nna  and  conditions,  viz.: 

1,  The  rates  of  fare  to  be  charged  bf  said  company  from  any  point  in  the 
town  of  Xiagara  to  the  following  points  shall  not  exceed  the  sum  stated,  vie: 
To  any  point  in  tlie  city  of  Buffalo,  including  transfer  over  the  lines  of  the 
Buffalo  Street  Railroad  syst«m,  thirty  cents,  and  to  any  such  point  and 
return,  forty-live  centi;  to  any  point  within  the  corporate  limits  of  the  vil- 
lage of  North  Tonawanda  upon  the  line  of  said  company,  fifteen  cents,  and 
to  any  such  point  and  return,  twenty  cents;  to  any  point  in  the  city  of 
Niagara  Falls,  ten  cents.  Commutation  tickets  shall  he  stdd  by  said  company, 
and  kept  on  sale  at  the  regular  places  for  selling  tickets  in  the  village  of 
LaSalle,  at  the  rate  of  twenty  tickets  to  any  point  in  the  city  of  Niagara 
Falls  for  one  dollar;  all  such  tickets  to  be  good  for  and  include  transfer  over 
the  lines  owned  or  operated  by  the  Niagara  Falla  and  Suspension  Bridge 
Railway  Company  to  any  point  within  the  corporate  limits  of  said  city. 

Said  document  of  Xovember  26,  1895,  containa  several  other 
terms  and  conditiona  wbicb  are  not  materi'al  to  the  preaent  ques- 
tion at  issue,  and  closes  with  the  following  condition: 

Said  consent  dated  August  25.  I8B4,  as  a  consent  to  construct,  maintain, 
and  operate  a  single  or  double  track  road,  shall  remain  in  all  respects 
unchanged  except  as  hereby  modified. 

It  appears  iJiat  this  extension  of  time  and  modification  o£  the 
original  franchise  was  accepted  by  the  Buffalo  and  Niagara  Falls 
Electric  Railway,  and  the  road  was  completed  and  put  in  opera- 
tion. 

It  further  appears  that  at  the  time  of  the  beginning  of  opera- 
tion of  the  said  railroad  it  issued  and  put  on  sale  a  form  of  ticket 
which  was  sold  in  a  strip  containing  twenty  tickets  for  the  sum  of 
one  dollar.  These  tickets  were  sold  at  different  offices  of  the  com- 
pany, and  were  thereafter  re-sold  by  firms  and  individuals  at  a 
number  of  places  both  in  LaSalle  and  in  the  city  o£  Niagara  Falla. 

This  ticket  in  ite  latest  form  reads  on  the  face  thereof  as  fol- 
lows: 

International    5    Railway  Co.  one  fare  between  LaSalle  and  Niagara  Falls. 

On  the  back  thereof  the  following: 
Dept.  Rep.  Vol.  II.—  13 
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This  ticket  !■  only  good  between  LaSalle  and  Nii^ra  Falls  and  will  not 
be  receivad  for  a  fare  or  any  part  of  t.  tsre  except  between  these  points. 

These  tickets  were  kept  in  use  by  the  Buffalo  and  Niagara  Falls 
Electric  Railway  and  its  succGssor  the  Internatiimal  Railway 
Company  nntil  acme  time  in  Febniary,  1912,  when  they  were 
withdrawn  and  a  new  form  of  ticket  issued  which  is  in  t^e  shape 
of  a  book  of  tickets,  twenty  in  number,  and  sold  for  |1  for  the 
book.     The  outside  cover  of  the  book  reads  as  follows: 

Internstional  Bailway  Company  Citiiens  Commutation  Tidcet 
On  presentation  of  tbis  ticket  properly  Btsmped  witli  coupons  attacbed,  and 

bearing  the  same  consecutive  number  as  this  cover,  M is  entitled 

to  ride  between  LaSatle  and  Niagara  Falls,  N.  Y.,  in  either  direction  as  indi- 
cated on  coupon  subject  to  oondition*  of  contract  on  inside  of  this  cover. 

No G.  H.  DiBXBDB, 

Traffie  Agent. 

On  the  inside  of  the  cover  the  reading  is  aa  follows: 
CosDiTiONa. 

The  coupons  attached  will  be  accepted  for  [lassage  on  Buffalo  k  NlAflABA 
Palls  Divibidk,  between  points  nsmed  on  ticket,  only  when  presented  with 
original  cover,  in  which  issued,  by  the  original  purchaser  whose  name  appears 
OQ  the  outside  front  cover,  and,  in  case  this  ticket  is  issued  for  family  use, 
the  names  of  such  immediate  members  of  family  entitled  to  so  use  it,  must 
be  clearly  written  by  company's  authorised  agent  on  inside  of  back  cover. 

Coupons  are  aoo-transferable  and  not  good  for  passage  unless  detached  by 
conductor.  Conductor  must  take  up  and  return  the  cover  of  this  book  to 
auditor's  ofSoe  when  honoring  the  last  coupon  herein  or  when  ticket  has 

(See  information  required  on  inside  back  cover.) 
The  back  page  of  the  cover  reads  as  follows : 
Names  of  immediate  members  of  family  entitled  to  use  this  ticket. 


The  ticket  in  form  reads  as  follows: 

International    5    Railway  Co.  one  fare  between  LaSalle  and  Niagarn  Fulls 
Not  good  if  detached,  or  it  presented  for  passage  by  any  other  person  than 
original  pnrehaser. 

On  the  back  of  each  ticket  is  printed  the  following: 

This  ticket  is  only  good  between  LaSalle  and  Niagara  Falls  and  will  not 
be  received  for  a  fare  or  any  part  of  a  fare  except  between  these  points. 
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It  was  shown  that  it  was  the  ctutcon  for  the  agent  who  Bold 
the  last  named  book  of  tickets  to  compel  the  purchaser  thereof 
to  place  on  the  inside  of  the  book  cover  the  names  of  Immediate 
m^nbers  of  the  family  entitled  to  use  the  ticket,  and  unless  the 
ticket  was  presented  by  one  of  the  persons  whose  names  were 
there  inscribed  it  was  refused  and  a  fare  of  ten  cents  collected. 
The  other  conditions  named  in  the  book  and  hereinbeifore  given 
were  enforced  by  respondent's  conductora. 

The  complainants  urged  upon  the  commiBBion  that  the  transfer- 
able strip  of  tickets  originally  sold  constituted  the  interpretation 
by  the  railway  company  of  that  clause  in  the  agreement  which 
provides  that  "  Commutation  tickets  shall  be  sold  by  aaid  company 
and  kept  on  sale  at  the  r^ilar  places  for  selling  tickets  in  the  vil- 
lage of  LaSalle  at  the  rate  of  twenty  tickets  to  any  point  in  the 
city  of  Niagara  Falls  for  one  dollar ;"  and  that  the  predecessor  of 
respondent  (and  thereafter  the  respondent)  by  the  issuance  of  this 
form  of  ticket  has  defined  the  term  "  commutation  ticket "  and 
precluded  itself  (or  its  successors)  from  interpreting  the  words 
"  commutation  ticket "  in  any  other  manner;  and  that  by  a  usage 
of  ten  or  twelve  years  a  procedure  in  regard  to  such  ticketa  has 
been  established  which  cannot  now  be  departed  from. 

The  respondent  on  the  other  hand  claims  that  it  is  not  so  pre- 
cluded, that  the  terms  of  the  frsnchise  and  agreement  oblige  it 
only  to  issue  commutation  ticketa,  and  that  it  is  obliged  by  the 
terms  of  the  franchise  and  the  agreement  only  to  issue  a  ticket 
which  shall  come  under  the  definition  of  a  commutation  ticket  It 
claims  that  it  is  not  bound  by  any  previous  action  of  its  predeces- 
sor or  itself,  and  claims  that  the  strip  ticket  originally  issued  was 
not  in  any  sense  a  commutation  ticket. 

After  hearing  the  evidence  in  this  matter  the  commission  made 
a  Keolntion  on  the  8th  of  July,  1912,  which  reads  as  follows: 

In  the  Matter  of  the  CompUint  of  the  Bottrd  of  Trustees  of  LaSalle  againat 
the  InterDBtional  Sailwiy  Company.     (Cue  2042.) 

ReKtlvtd,  That  the  International  RnJIway  Company  be  advised  in  the 
matter  of  the  above  entitled  complaint  that  the  commiBsioii  is  ot  opinion 

(1)  That  the  fare  between  the  villane  of  LaSalle  and  the  city  of  Niagara 
Falls  should  not  be  substantially  changed  from  the  rate  maintained  by  the 
railway   company  linee  the  opening  of  its  Toad  in  1893  to  about  February, 
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(2)  That  the  substitution  by  the  railway  company  of  the  Ba  called  famtly 
eommuUtion  book  in  its  present  form  and  with  the  restrictionB  now  imposed 
upon  its  use  fur  t)ie  atrip  coupon  ticket  is  a  substantial  change  in  sucb  fare 
which  the  commission  regards  as  unreasonable  and  aa  imposing  a  burden  upon 
the  inhabitants  of  LaSalle  not  justified  in  view  of  the  practical  interpretation 
which  tlie  company  has  given  to  its  franchise  during  a  period  of  upward  of 
sixteen  years; 

(3)  That  the  railway  company  should  on  or  before  July  22,  1912,  submit 
to  the  commission  any  plan  whic^h  it  may  desire  to  suggest  which  will  give 
to  the  residents  of  LaSalle  substantially  the  fare  heretofore  enjoyed  by  them, 
and  at  the  same  time  protect  the  company  against  the  use  of  the  same  whicb 
It  alleges  is  unjust  and  unwarranted. 

The  unjust  and  unwarranted  uae  of  the  tickets  referred  to  in 
the  resolutioD  was  shown  upon  the  hearing  to  be  the  use  of  said 
tickets  bj  persons  other  than  the  residents  of  the  village  of  La- 
Salle who  tendered  the  same  is  part  payment  for  through  fare 
between  the  city  of  Tonawanda  or  the  city  of  Buffalo  and  Niagara 
T'alla. 

The  respondent  claims  that  the  oommutation  fare  was  by  the 
terms  of  the  franchise  put  in  for  the  convenience  and  use  of  the 
residenta  of  the  village  of  LaSalle  alone. 

In  response  to  the  said  resolution  of  the  commission  the  respond- 
ent on  or  about  the  20th  day  of  July,  1912,  advised  the  commis- 
sion as  follows: 

To  the  Public  Service  Comraiselon  of  the  Second  District  of  the  State  of  New 
York: 

In  compliance  with  the  resolution  of  the  public  service  commission  of  the 
second  district  of  the  state  of  New  York,  a  copy  of  which  certiDed  under  date 
of  July  11,  1912,  has  been  received  by  this  company.  International  Railway 
CiHnpaiiy  herewith  respectfully  submit*  to  said  commission  the  following 
plan,  which  will  give  to  the  residents  of  LaSalle  subsUntially  the  fare  herein- 
before enjoyed  by  them,  and  at  the  same  time  protect  the  company  against 
the  use  of  tickets  in  an  unjust  and  unwarranted  manner,  viz.: 

The  dear  purpose  of  the  provision  contained  in  the  Instrument  executed  by 
the  highway  commissioner  of  the  town  of  Niagara  in  August.  1895,  was  to 
secure  tor  the  people  residing  in  LaSalle  a  fare  of  five  cenU  to  Niagara  Falls, 
where  twenty  commutation  tickets  were  purchased  at  a  time,  and  possibly, 
also,  to  secure,  under  like  circumstances,  to  the  »ome  people  a  fare  of  five 
cents  from  Niagara  Falls  to  LaSalle.  Without  conceding  that  the  book  of 
commutation  tickets  issued  by  the  company  since  March  1,  1612.  does  not 
fairly  meet  all  the  requirements  of  that  provision,  but  in  order  to  meet  tb« 
criticism*   which    have  been    aimed   against  the    last   named   ooramuUtio« 
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tickets,  and  to  meet  the  views  of  the  commission,  the  company  is  pre- 
pared, in  lieu  of  an;  other  commutation  tickets,  to  issue  and  put  on  aale 
in  the  village  of  LaSalle  onij',  a  book  of  twenty  commutation  tickets  for 
tlie  price  ot  one  dollar  ((1 ) ,  to  consist  of  ten  round-trip  tickets  from  LaSalle 
to  Xiagmra  Falli  contained  in  a  cover,  iianable  by  any  one  when  presented 
with  and  attached  to  the  original  cover  containing  the  same,  subject  to  the 
provision  tliat  no  such  ticket  or  coupons  sliall  be  usable  as  a  part  ol  a.  fare 
between  points  beyond  the  limits  of  the  ticket,  and  subject  to  ttie  further 
limitations  of  use  appearing  in  the  form  thereof,  which  will  be  aa  follows: 

l^TEBKATIONAI.      Rail  WAT      COUPA.NT        iKTEBNATIONAL      BAIL  WAT      COUPAKT 

Good  for  one  continuous  trip  Good  for 

Niagara  Falls,  N.  Y.  One  Continuous  Trip 

ta  in    opposite    direction    and    between 

.LaSalle,  N.  Y.  same  points,  in  accordance  with   the 

This  ticket  and  the  annexed  coupon  term^  of  the  accompanying  ticket. 
are  local  tickets,  good  only  between  To  be  Detached  bt  Conductor 
stations  named,  and  will   not  be  ac-  Ohli. 

cepted    as    a    part    payment   of    any  Void   it   Othebwisb    Detached. 

through   fare   or   ride   of   a   through      No,   

passenger   between   any   other   point* 
upon  the  lines  of  said  company. 
To  BE  Detached  bt  ConductoB 

Om-r. 
Void    it  Othebwisb   Detached. 
No.  

If  this  form  of  commutation  ticket  meets  with  the  approval  of  the  eom- 
miasion,  a  tariff  tlierefor  will  be  filed  and  the  rate  put  in  force  and  effect  aa 
soon  as  aueh  new  commutation  tickets  can  be  nude  ready. 

The  commiesioD  is  tlnis  called  upon  to  decide  whether  the  ticket 
now  offered  to  be  placed  on  sale  as  stated  in  respondent's  com- 
munication of  Jnly  '20,  1912,  is  a  sufficient  and  proper  compli- 
ance with  the  terms  of  the  franchise  and  agreement  hereinbefore 
referred  to. 

The  petitioners  have  rested  their  case  on  the  interpretation 
which  the  commission  shall  give  to  the  clatises  of  the  franchise 
and  agreement  hereinbefore  set  out.  They  have  not  complained 
that  the  rates  named  in  said  franchise  and  agreement,  so  far  as 
thev  are  charged  by  respondent,  are  unreasonable,  but  take  the 
position  that  the  terms  of  the  franchise  can  l>e  carried  out  only 
by  the  restoration  of  the  strip  of  tickets  originally  put  in  use. 

The  commission  expressly  disclaims  here  to  give  an  exact  defini- 
tion of  a  commutation  ticket.     It  is  of  the  opinion,  however,  that 
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the  Strip  of  tickets  originally  issued  and  first  hereinbefore  de- 
scribed cannot  be  classed  as  a  commutation  ticket  We  think  that 
the  idea  of  a  commutation  ticket  implies  the  use  of  the  some  by 
the  holder  thereof  upon  each  day  in  the  week  or  month,  or  at 
least  upon  each  working  day  thereof,  and  that  it  shall  be  used 
for  a  return  as  well  as  an  initial  trip.  The  word  conmiutation 
abo  implies  a  sale  of  the  ticket  at  leas  than  fhe  regular  straight 
fare  between  the  points  named  therein.  A  strict  interpretation 
of  the  word  commutation  as  used  in  the  parlance  of  transportation 
at  the  present  time  would  limit  the  use  of  the  ticket  lo  one  person 
and  that  it  should  not  be  transferable.  This  is  departed  from  by 
&6  ticket  now  proposed  by  the  respondent  to  the  extent  that  it 
may  be  used  by  any  person  holding  the  book  and  presenting  the 
same  to  the  conductor. 

In  the  same  manner  and  in  the  same  parlance  a  oommntation 
ticket  implies  the  idea  that  a  book  entitling  the  holder  to  a  cer- 
tain number  of  rides  shall  be  used  within  a  limited  time,  and  at 
the  end  of  that  limited  time  those  rides  which  have  not  been  used 
are  forfeited.  This  provision  also  is  waived  by  the  form  of  ticket 
now  offered  by  respondent.  It  may  be  used  at  any  time  and  by 
any  number  of  persons  provided  they  are  together  at  the  time 
when  the  book  is  presented. 

By  the  terms  of  subdivision  3  of  section  33  of  the  Public  Serv- 
ice Commissions  Law  a  distinction  is  shown  between  various  forms 
of  reduced  rate  tickets,  and  they  are  described  as  mileage,  excur- 
sion, school  or  family  commutation,  conmiutation  passenger 
tickets,  half  fare  tickets  for  the  transportation  of  children  under 
twelve  years  of  age,  or  any  other  form  of  reduced  rate  passenger 
tickets,  or  joint  interchangeable  mileage  tickets. 

This  would  seem  to  indicate  that  a  commutation  passenger 
ticket  was  not  to  be  classed  with  mileage  or  excursion,  school  or 
family  tickets,  but  implied  something  different. 

We  think  that  the  characteristics  which  differentiate  commuta- 
tion tickets  from  the  other  forms  named  are  those  which  have 
been  generally  indicated  above.  There  may  be  others  which  are 
not  here  enumerated,  and  the  definition  is  not  intended  to  bo 
exact. 
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The  form  of  ticket  now  offered  by  ihe  respoDdent  reoders  it 
oeceasary  that  the  journey  shall  be  begun  at  LaSalle  in  order 
to  get  the  benefit  of  the  reduced  rate.  This  would  seem  to  be  iu 
accordance  with  the  spirit  of  the  original  franchise  and  modifica- 
tion thereof  which  contemplated  the  convenience  and  neoesBities 
of  the  people  of  LaSalle,  and  contemplated  further  that  the  ccan- 
mutation  tickets  should  be  kept  on  sale  at  the  regular  place  for 
selling  tickets  in  the  village  of  LaSaUe;  and  if  the  provisions  in 
the  document  of  November  26,  1895,  are  to  be  construed  by  the 
light  of  section  9  of  the  original  franchise,  it  will  be  noted  that 
the  five-cent  fare  was  originally  contemplated  for  working  nien 
and  working  women,  to  be  used  presumably  in  going  to  and  from 
their  business,  between  certain  hours  of  the  day. 

It  is  apparent  from  construing  the  two  provisions  together  that 
the  hours  for  the  use  of  the  ticket  were  made  unlimited  in  con- 
sideration of  explicitly  naming  ten  cents  as  the  straight  fare  be- 
tween the  village  of  LaSalle  and  the  city  of  Niagara  Falls,  and 
providing  that  if  the  five-cent  fare  were  made  use  of  it  should 
be  only  made  use  of  by  commutation  riders.  We  think  that  the 
commutation  riders  in  the  sense  that  we  have  alrc«dy  described 
them  will  be  amply  accommodated  by  the  form  of  ticket  now  pro- 
posed. 

It  was  au^ested  and  urged  upon  the  hearing  that  these  tickets 
should  be  sold  in  books  of  ten  for  fifty  cents  per  book.  This  re- 
quest might  be  a  reasonable  one  provided  the  use  of  each  book 
were  limited  to  one  perscoi  holding  it  and  whose  name  was  in- 
scribed thereon.  The  present  book  may  be  used  by  any  number 
of  persons  in  a  family  who  are  traveling  to  work  at  the  same  timej 
and  if  the  feature  of  daily  use  is  considered,  it  is  apparent  that 
a  book,  even  if  used  by  one  rider  alone,  would  be  used  up  in  ten 
days.  Under  these  circumstances  it  does  not  appear  that  the  pur^ 
chase  of  a  book  entails  any  undue  outlay  of  cash.  It  is  reasonable 
to  suppose  that  a  rider  of  any  considerable  degree  of  regularity 
would  not  object  to  investing  one  dollar  every  ten  or  twenty  days. 

In  order  that  the  exact  form  of  ticket  proposed  by  the  reepond- 
ent  dould  be  placed  before  the  commission,  the  respondent  was 
asked  to  submit  to  the  commission  a  printed  form  of  such  ticket. 
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It  has  done  so  in  a  letter  addressed  to  the  commiBeion  under  date 
of  November  8,  1912,  which  is  filed  with  the  papers  in  the  case. 
While  the  fona  of  ticket  submitted  ma;  imply  as  a  matter  of 
law  certain  provisions  as  to  its  use,  it  is  better  that  the  ticket 
itself  should  contain  plain  statements  which  shall  notifj  the  pur- 
chaser just  what  his  rights  are  in  connection  with  it;  and  the 
order  to  be  entered  in  this  case  should  provide  that  the  ticket 
should  be  printed  in  the  exact  form  of  the  blank  submitted  in  the 
letter  of  November  8,  1912,  so  far  as  the  arrangement  of  ticket 
and  its  accompanying  coupon  is  concerned.  That  is  to  say.  the 
ticket  and  coupon  should  be  printed  on  one  sheet,  in  order  that  the 
going  coupon  may  be  used  if  necessary  a  number  of  times  without 
rendering  void  the  annexed  return  ticket  The  book  should  also 
have  printed  upon  it  conditions  substantially  as  follows : 

1.  Each  conunutAtioD  ticket  and  coupon  atUched  JB  (a)  good  for  a.  *ingle 
continuouB  trip  between  the  point*  named  thereon;  (b)  good  until  used  when 
presented  with  original  cover  and  not  detached. 

2.  Tickets  and  coupons  are  good  for  the  f*re  of  the  holder  of  the  book  and 
of  others  of  his  family  or  party  on  the  same  trip. 

3.  Tickets  and  coupons  are  not  j^ood  and  will  not  be  accepted  a*  part  paj- 
ment  of  an;  through  tare  between  any  other  points  upon  the  lines  of  the 
company. 

4.  No  coupon  or  ticket  will  be  accepted  by  the  conductor  when  detaclied. 

6.  Conductors  must  take  up  and  return  the  cover  of  this  book  to  the 
auditor's  office  when  honoring  the  last  ticket  herein. 

It  is  the  opinion  of  the  commission  that  a  ticket  in  the  form 
above  detailed  and  containing  the  conditions  above  set  forth  will 
meet  the  objections  raised  by  the  complainants;  and  an  order 
should  be  entered  directing  the  respondent  to  discontinue,  on  or 
before  the  15th  day  of  December,  1912,  its  present  form  of  ticket 
hereinbefore  set  forth,  and  to  substitute  therefor  and  place  on  sale 
at  the  regular  place  or  places  for  selling  tickets  in  the  village  of 
LaSalle  a  ticket  in  the  exact  form,  so  far  as  arrangement  is  con- 
cerned, submitted  in  the  letter  of  respondent  dated  November  8, 
1912,  above  referred  to,  which  shall  be  sold  in  books  of  twenty 
tickets  (that  is  to  say,  ten  tickets  and  ten  coupons)  for  one  dollar, 
and  shall  have  printed  at  some  place  upon  the  cover  thereof  the 
conditions  substantially  as  hereinbefore  set  forth,  and  no  others 
which  in  anywise  conflict  with  the  same. 
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The  fonn  of  ticket  adopted  by  the  respondent  should  be  sulv 
mitted  for  the  approval  of  the  commission  on  or  before  the  1st  day 
of  December,  1912.    An  order  will  be  entered  accordingly. 


In  the  Matter  of  the  Complaint  of  the  Fci.ton  Lioht,  Hbat  asd 
Power  Company  v.  Osweqo  Riveb  Powbk  Tsaksmisbioh 
Compart. 

(Public  Service  CommiMion,  Second  Diitrict,   December,   191Z.) 

Otitt  to  allow  canie  why  leapondeat  sliould  not  be  compelltd  to  dlKoatlMM 

Mfrice  of  clcctiidtr  in  the  dt;  of  FaltDa 
Peimit  fiom  the  aaperintendont  of  public  works  not  sufBdont  antboilty  to 
eiuble  an  electrical  compAnr  to  operate  alonx  bennc  bank  of  the  canal. 

Such  a  permit,  granting  permisHion  to  set  polee  upon  the  berme  bank 
of  the  canal  and  string  wires  thereon  ia  a  franchiie  which  cannot  be 
lawfully  enercised  without  first  having  obtained  the  permiaaion  and 
approval  of  thta  commission,  under  aectiou  SB  of  the  Public  Service  Com- 
iniuionB  Law. 

Where  auch  a  franchite  waa  exercised  by  an  electrical  corporation 
without  flret  having  made  application  to  the  commitaion  under  section  6S, 
and  where  It  appears  that  auch  action  was  taken  in  good  faith  and  in  the 
belief  that  the  corporation  waa  within  its  legal  rights, 

Held,  that  no  action  of  this  commiasion  should  be  taken  against  such 
corporation  under  section  74  of  the  Public  Service  Commiaaions  Law 
until  a  reasonable  time  has  been  given  within  which  to  make  application  to 
the  commisaion  for  permission  and  authority  under  section  t8  to  eicrcise 
aneb  franchise. 

GauDon,  Spencer  &  Mitchell  (by  Mr.  Gaanon)  for  complainant. 

E.  M.  While  for  respondent. 

Olmsted,  Commissioner. —  On  or  abont  the  9th  day  of  March, 
1011,  the  Oswego  River  Power  Transmission  Company  obtained 
from  the  city  of  Fulton  a  franchise  to  distribute  within  the  city 
of  Fulton,  under  certain  conditions,  electricity  for  light,  heat, 
power,  and  other  purposes,  and  to  erect  and  maintain  in  the 
streets,  etc.,  of  the  city  of  Fultoa  the  neoeaaary  polee  and  other 
structures  for  that  purpose. 
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Thetrafter  the  Oawego  River  Power  Transmiflsion  C<Mnpany 
made  application  to  thia  conmiiBeioii  for  pennisaion  to  exercise 
said  franchise,  which  application  woe  deoiied  by  an  order  of  this 
commission  made  on  the  8th  day  of  April,  1912. 

On  or  about  the  16th  day  of  Novranber,  1910,  the  Oswego  River 
Power  Transmission  Company  obtained  from  the  auperintendent 
of  public  works  of  the  state  of  New  York  a  permit  which  is  in 
language  as  follows: 

Statk  or  New  Yttax, 
SnpmNTERDEifT  or  Pnsuo  Wobkb, 
Albany,  November  18,  1910. 

Wbebeab,  The  Oswego  Eiyer  Power  TTanHmiMioD  Company,  a  corporttion 
duly  formed  and  organieed  under  and  by  virtue  at  the  lawi  of  tWe  SUt«.  and 
having  an  office  for  the  tranaaction  of  buaineaa  in  the  city  of  Syraouee,  N.  ¥., 
has  made  application  tor  permiwion  — 

1.  To  construct,  maintain,  and  operate  an  electric  tranamiBBion  line  upon 
sUte  land  within  the  limit*  of  Barge  Canal  Ckintract  No.  4S  at  Baldwinaville; 

2,  To  conatTUct,  maintain  and  operate  an  electric  tranemitaion  line  upon 
aUte  land  on  the  berme  lide  o£  the  Oswego  canal  near  Fulton,  within  tne 
limits  of  Contract  No,  10,  Barge  Canal,  for  the  purpose  of  reaching  ihe  plant 
of  the  Victoria  Paper  Mills  Company;  and  haa  filed  maps,  plans,  and  profile 
■howing  the  routes  proposed  to  be  followed  by  said  transmiaslon  lines,  and 
the  location  of  the  proposed  poles  or  supports.    Therefore 

Permission  is  hereby  granted  to  said  Oswego  River  Power  Trmnsmisaion 
Company  to  construct,  maintain,  and  operate,  at  its  own  cost  and  expense, 
an  electric  transmission  line  upon  state  land  within  the  limits  of  Barge  Canal 
Contract  No.  4S  at  Baldwinsville,  and  an  electric  transmission  line  upon  sUte 
land  on  the  barme  side  of  the  Oswego  canal  near  Fultou,  within  the  limits  of 
Bai^e  Canal  Contract  No.  10,  as  referred  to  and  described  above,  upon  ths 
following  conditions  and  restrictions: 

First:  This  permit  shall  not  be  assigned  or  transferred  without  tha 
written  consent  of  the  superintendent  of  public  works. 

Second:  No  work  shall  be  commenced  under  this  permit  until  such  tima 
aa  an  inspector  or  inspectors  to  l>e  appointed  by  the  super intandent  of  public 
works  shall  be  present;  and  in  case  of  any  violation  of  this  provision  this 
permit  is  revoked  and  shall  be  without  force  or  effect. 

Third:  All  work  authorized  by  this  permit  shall  be  done  in  aceordanoi 
with  the  map,  plans,  and  profile  now  on  file  in  this  office,  and  in  accordance 
with  the  following  specifications  and  directions: 

(1)  Every  part  of  the  transmission  circuit  near  Baldwinsville,  including 
guards  and  edpports,  shall  be  at  least  forty  feet  from  the  water  in  the  canal. 

(2)  The  span  croasing  the  canal  shall  be  supported  by  well  designed,  sub- 
aUntiat  steel  toweis  which  shall  be  of  sufficient  height  to  prevent  a  broken 
end  of  a  conductor  from  fouling  the  c«nal. 
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(3)  All  parts  of  botli  tranamiMion  tinei  Bball  be  of  firat-claM  conatrnetioD, 
of  a  deaigD  to  be  approved  by  the  state  engineer  aad  surveyor  and  avperin- 
tendent  of  public  worka,  and  ahall  b«  maintained  in  a  firat-claaa,  orderl; 
manner  as  maj  be  approved  hj  the  auperintendent  of  public  worlu. 

(4)  Means  shall  l>e  provided  on  each  tower  supporting  the  canal  erossing 
so  that  a  falling  conductor  will  automatically  shut  oS  the  current. 

Fourth:  In  consideration  of  the  privileges  herein  granted,  the  said  Oswego 
River  Power  Transmission  Company  shall  pa;  to  the  people  of  the  state  of 
New  York,  through  the  superintendent  of  public  works,  an  annual  rental  of 
oae  dollar  during  the  period  during  which  tliis  permit  remains  in  force  for 
each  pola  or  tower  erected  under  the  authority  of  this  permit,  such  rental  to 
ba  paid  by  said  company  in  advance  on  the  first  day  of  January  in  each  and 
every  year  during  the  time  this  permit  remains  in  force. 

Fifth:  All  work  authorised  by  this  permit  shall  be  done  under  the  Buper- 
Tision  of  the  superintendent  of  public  works  or  an  inspector  or  inspectors  to 
be  appointed  by  him,  and  the  salary  of  such  inspector  or  inspectors,  together 
with  all  necessary  expenses  of  such  inspection,  sliall  be  paid  by  said  Osw^o 
River  Power  Transmission  Company;  and  the  work  shall  be  done  at  such 
times  aa  the  superintendent  of  public  works  shall  direct  and  so  as  not  to 
interfere  with  the  free  and  perfect  use  of  the  canals  or  endanger  the  lives  or 
property  of  those  engaged  in  repairing,  navigating,  or  operating  the  same; 
and  so  as  not  to  interfere  with  the  progress  of  any  canst  construction  or 
repair  work. 

Sixth:  As  a  further  consideration  for  the  granting  of  the  privileges  herein 
contained,  the  superintendent  of  public  works  reserves  the  right  at  any  time 
to  attach  to  all  poles  or  towers  erected  under  this  permit,  message  transmission 
wires,  with  the  necessary  crossarms  and  flxturea,  foe  the  use  of  the  depart- 

Seventh:  Said  Oswego  River  Power  Transmission  Compsiiy  shsll  be  deemed 
and  held  liable  for  and  sball  pay  any  and  all  loss  or  damage  that  may  occur 
or  arise  either  to  the  state  or  to  individuals  in  consequence  of  the  construc- 
tion, maintenance,  operation,  or  use  of  said  transmission  lines  or  either  of 
them  or  any  part  thereof. 

Eighth:  The  superintendent  of  public  works  reserves  the  right  at  any 
time  to  revoke  and  annul  this  permit  and  cause  said  Oswego  River  Power 
Transmission  Company  to  remove  said  transmission  lines  or  either  of  them 
from  off  state  Isnd  at  its  own  cost  and  expense,  and  such  work  of  removal 
shall  be  completed  within  sis  months  from  the  receipt  of  notice  from  the 
superintendent  of  public  works  to  remove  the  same;  also  the  right  on  the 
part  of  the  state  of  reentry  and  re-occupancy  of  such  lands  covered  by  this 
permit  as  the  free  and  perfect  use  of  said  canal  or  land  at  any  future  time 
may  require,  or  as  may  be  necessary  for  making  any  repairs,  improvements,  or 
alterations  in  the  same. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  afUxed  tha 
official  seal  of  sud  office  the  day  and  year  first  above  written. 
lauL]  F.  C.  Stevens, 

Suparintcndent  of  PuhUc  Worifct. 
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Between  December,  ItlH),  and  February,  1911,  the  Oawego 
River  Power  Transmission  Company  constructed  a  transmission 
line  along  the  berme  bank  of  the  Uswego  canal,  under  and  by 
virtue  of  the  permit  from  the  superintendent  of  public  works  here- 
inbefore set  forth,  and  by  virtue  thereof  delivered  and  is  now  de- 
livering power  to  the  Victoria  Paper  Milia  located  within  the  city 
limits  of  the  city  of  Fullon.  In  constructing  aaid  line  the  wires 
upon  which  the  current  is  carried  cross  two  highways,  known  as 
Siiaw  street  and  North  First  street,  which  are  streets  in  the  city 
of  Fulton  running  easterly  and  westerly  and  crossing  said  canal 
by  means  of  bridges  over  the  same.  The  construction  across  said 
liighways  consists  in  carrying  the  wires  over  same,  which  are  at 
least  thirty-five  feet  above  the  traveled  portion  of  the  highway  an<i 
strung  from  poles  located  wholly  upon  the  land  within  the  blue 
lines  so  called  and  outside  of  the  street  boundariee,  said  poles 
being  erected  within  two  or  three  feet  from  the  adjacent  prism 
of  the  canal. 

This  proceeding  is  brought  by  the  Fulton  Light,  Heat  and 
Power  Company,  which  has  at  the  present  time  a  plant  and  dis- 
tribution sjslpra  in  the  city  of  Fulton,  and  is  now  supplying  said 
city  with  electricity  for  light,  heat,  and  power  purposes. 

The  complainant  alleges  that  the  respondent  has  no  right  under 
the  Public  Service  Commissions  Law  to  furnish  current  to  the 
Victoria  Paper  Mills,  and  further  alleges  that  it  is  furnishing 
power  without  right  so  to  do  to  the  Xorth  End  Paper  Mill. 

The  respondent  reaches  the  Xorth  End  Paper  Mill  by  means  of 
a  transmission  line  running  through  the  town  of  Volney  which 
adjoins  the  city  of  Fulton.  This  line  is  constructed  on  a  private 
right  of  way,  crossing  the  city  line  in  that  manner  and  continuing 
on  a  private  right  of  way  to  the  plant  of  the  North  End  Paper 
Mill.  It  is  entirely  independent  of  the  line  on  the  berme  bank  of 
the  canal  and  crosses  no  streets  or  public  highways  in  the  city  of 
Fulton. 

On  the  hearing  bad  herein  on  the  %7th  day  of  May,  1912,  the 
complainant  made  no  reference  to  the  service  which  the  respond- 
ent is  rendering  to  the  North  End  Paper  Mill,  but  asserted  that 
the  service  rendered  to  the  Victoria  Paper  Mill  was  being  reo- 
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dered  contrary  to  the  provisions  of  the  Piiblic  Sen-ice  Commis- 
sious  Law,  and  asked  that  this  commission  institute  judicial  pro- 
ceedings pursuant  to  section  74  of  that  law  to  enjoin  and  prevent 
the  respondent  from  doing  business  or  transmitting  and  furnish- 
ing electricity  or  electric  current  in  the  said  city  of  Fulton,  and 
to  require  respondent  to  remove  its  poles,  wires,  and  electrical 
construction  from  said  city,  and  for  such  other  and  further  relief 
as  might  ho  proper.  The  reasons  urged  by  the  complainant  for 
such  action  were: 

First.  That  the  permit  obtained  by  the  respondent  from  the  superintendent 
of  public  works  hereinbefore  set  forth  vena  ilieKally  granted,  and  thtt  the 
superintendent  of  public  works  had  no  authority  to  issue  to  respondent  any 
permit  of  that  nature. 

Second.  That  if  tlie  superintendent  of  public  works  had  authority  to  issue 
such  a  permit  the  same  was  a  franchise,  and  could  not  be  exercised  without 
the  permission  of  lliie  commission  duly  given  under  the  provisions  of  section 
68  of  the  Public  Service  Commissions  Law. 

Third.  That  the  transmission  line  crossed  two  streets  in  the  city  of  Fulton, 
and  that  the  respondent  was  inhibited  from  crossing  said  streeta  by  virtue 
of  the  decision  of  this  commission  denying  it  the  right  to  exercise  the  franchise 
obtained  by  it  from  the  city  of  Fulton  on  the  9th  day  of  March,  IBll, 
hereinbefore   referred   to. 

No  testimony  was  taken  on  the  hearing,  but  the  case  was  anb- 
mitted  on  facts  agreed  upon  and  maps  furnished  by  the  counsel 
for  the  respective  parties  to  the  proceedings. 

The  questions  involved  are  largely  questions  of  law. 

The  commission  has  submitted  the  facts  in  the  case  to  its  coun- 
sel, together  with  the  briefs  of  the  opposing  counsel  in  the  pro- 
ceeding, and  after  consideration  of  all  the  circumstances  is  of 
the  opinion  that  the  permit  issued  to  the  respondent  by  the  super- 
intendent of  public  works  on  the  16th  day  of  November,  1910,  is 
a  valid  permit.  The  superintendent  was  not  required  to  give  his 
consent,  and  if  he  had  discretion  in  the  matter  bia  consent  becomes 
a  franchise  under  the  meaning  of  section  68  of  the  Public  Service 
Oommissions  Law.  A  franchise  has  been  defined  by  the  United 
State  Supreme  Court  as  a  special  privil^e  conferred  by  the  gov- 
ernment upon  an  individual  or  corporation  which  does  not  belong 
to  the  citizens  of  the  country  generally  by  common  right. 
Augusta  Bank  v.  Earle.  13  Pet.  .119,  595. 
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The  Biiperintendent  of  public  works  was  directly  authorized  to 
issue  this  permit,  in  his  discretion,  by  section  48,  snbdivision  3, 
of  the  Canal  Law.  It  was  claimed  on  the  hearing  that  this  pro- 
vision of  the  law  referred  only  to  electric  towage  or  experiments 
looking  thereto,  but  the  administrative  construction  of  the  same 
has  been  to  the  contrary.  New  Haven  Railroad  v.  Interstate  Com- 
merce Commission,  200  U.  S.  361,  401,  402 ;  Matter  of  W.  S.  A. 
&  P.  R.  R.  Co.,  115  N.  Y.  442-447.  It  appears  also  that  there 
were  two  permits  granted  to  the  complainant  in  this  case  prior  to 
the  one  under  consideration  here  which  are  precisely  similar  to  it 
in  character.  It  has  not  been  shown  to  the  satisfaction  of  the  com- 
mission that  the  permit  of  the  superintendent  of  public  works  is 
an  invalid  instrument,  and  it  is  assumed  that  under  and  by  virtue 
of  it  the  respondent  has  full  authority,  so  far  as  the  department 
of  public  works  is  concerned,  to  construct  its  line  along  the  berme 
bank  of  the  canal. 

The  commission  is  also  of  the  opinion  that  the  authority  of  the 
city  of  Fulton  was  not  required  for  the  purpose  of  crossing  the 
highways  known  as  Shaw  street  and  North  First  street. 

In  Niagara,  Lockport  &  Ontario  Power  Company  v.  Bridgea, 
131  App.  Div.  921,  the  Appellate  Division  held  that  permission 
to  cross  a  highway  at  substantially  right  angles,  with  a  transmis- 
sion line  suflpended  on  poles  set  in  a  private  right  of  way,  none  of 
the  poles  being  within  the  highway,  could  not  be  withheld  by  the 
local  authorities  having  charge  of  the  highway,  and  that  th^r 
right  was  confined  to  the  police  power  and  duty  to  see  to  it  that 
the  crossing  was  safe. 

This  case  was  tried  in  the  first  instance  before  Justice  Benton, 
and  in  his  opinion  rendered  on  the  decision  of  the  case  the  learned 
justice  ftaid :  "  I  conclude  under  the  evidenoe  in  this  case  that 
plaintiff  has  carefully  constructed  its  linea  with  due  r^ard  to  the 
safety  of  the  public,  that  they  are  upon  their  own  property,  and 
such  use  of  its  own  property  ia  no  encroachment  upon  nor  ob- 
struction of  the  highway ;  that  it  is  not  a  nuisance  affecting  the 
rights  of  the  traveling  piiblic ;  that  it  is  duly  incorporated  and  is 
within  its  corporate  powers  in  the  use  of  its  transmission  line 
throughout  the  town  of  Perrinton ;  and  that  it  is  not  requited  by 
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law  to  obtain  the  ocmfient  of  the  town  board  ae  prerequisite  to 
latringiiig  its  wires  across  the  highway  therein." 

The  decision  of  the  trial  court  was  unanimously  affirmed  by  the 
Appellate  Division. 

In  the  case  before  ua  here,  the  polea  are  not  set  upon  the  prop- 
erty of  the  respondrait,  but  they  are  set  on  property  upon  which 
respondfflit  has  a  right  to  set  them  under  the  terms  of  its  permit. 

Inasmuch  as  the  city  of  Fulton  under  this  decision  would  have 
ao  ri^t  to  prevent  respondent  from  stringing  its  wires  across  the 
highway  other  than  to  see  that  the  safety  of  tiie  public  is  con- 
served, it  would  appear  that  the  deciaion  of  this  commiBsion  either 
approving  or  disapproving  of  a  franchise  given  by  the  city  of  Ful- 
ton in  the  matter  would  have  no  bearing  on  the  question  presented 
here.  Besides  that,  it  appears  that  the  city  of  Fulton,  so  far  aa 
it  is  oonoemed,  has  given  permission  to  the  respoudent  to  cross  the 
streets  and  highways  in  question. 

This  brings  the  consideration  of  the  matter  to  the  second  rea- 
son u^ed  by  the  oomplainant  in  invoking  the  action  of  the  com- 
mission mider  section  74  of  the  Public  Service  Commissions  Law, 
namely,  that  the  permit  of  the  superintendent  of  public  works  is 
a  franchise,  and  cannot  be  exercised  without  the  permission  of 
this  commission  duly  given  under  the  provisions  of  section  68. 
In  this  contention  we  believe  the  complainant  is  right.  Section  68 
roads  in  part: 

No  g«s  corporation  or  electrical  corporation  abBil  begin  constmction  of 
a  fiM  plant  or  electric  plant  without  first  having  obtained  the  permiMion 
■ml  approval  of  the  commiMion  of  each  district  within  which  any  part  of  the 
work  of  eonitmction  is  to  be  performed.  No  such  corporation  shall  exercise 
>■>;  right  or  privil^e  under  any  franchise  hereafter  granted  or  under  anj 
franchise  heretofore  granted  but  not  heretofore  actually  exercised,  or  tba 
exercise  of  which  shall  have  been  suspended  for  more  than  one  year,  without 
4r*t  having  obtained  the  permission  and  approval  of  the  proper  commission. 

We  have  already  stated  that  in  our  opinion  the  permit  herein- 
before fully  set  forth  is  a  franchise.  It  confers  a  right  to  put  up 
poles  and  string  wires  upon  and  along  one  of  the  great  highways 
of  the  state,  and  it  comes  squarely  within  the  definition  of  a  fran- 
chise as  laid  down  in  Augusta  Bank  v.  Earle  above  cited.  The 
provisions  of  the  Public  Service  Commissions  Law  are  clear,  and 
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the  treatment  of  such  a  franchise  by  the  commission  can  be  in  no 
wise  different  from  the  treatment  of  an  ordinary  franchise  granted 
by  a  town  superintendent  of  highways  to  go  along  an  ordinary 
highway.  This  permit  or  franchise  was  not  exercised  before  July 
1,  1907,  and  the  Oswego  River  Power  Transmission  Company 
should  have  come  to  the  commission  under  section  68,  asking  per- 
mission to  exercise  it  before  it  did  exercise  it. 

It  seems  to  the  commission  that  the  respondent  has  brought 
itself  under  the  provisions  of  section  74,  but  inasmuch  as  it  ap- 
pears that  it  has  done  so  under  the  belief  that  it  was  proceeding 
within  its  legal  rights,  we  do  not  think  that  the  proceedings  con- 
templated by  section  74  ought  immediately  to  be  begun,  but  that 
the  order  in  this  case  should  provide  that  unless  the  respondent 
shall  on  or  before  the  Ist  day  of  January,  1913,  bring  before  the 
commission  a  petition  under  section  68  asking  for  permission  to 
exercise  the  franchise  in  question,  the  counsel  of  the  commission 
should  be  directed  to  commence  an  action  or  a  proceeding  in  the 
Supreme  Court  of  the  state  of  New  York  in  the  name  of  the  com- 
mission for  the  purpose  of  having  the  violations  of  section  68  pre- 
vented, either  by  mandamus  or  injuncti<»i.  If  the  respondent 
shall  bring  a  petition  under  section  68  before  the  commission,  the 
proceedings  thereunder  will  of  course  be  the  same  as  those  usually 
adopted  in  similar  cases. 

The  complainant  in  this  proceeding  asks  the  commission  to 
take  action  regarding  the  service  rendered  by  the  respondent  to 
the  Nortli  End  Paper  Hill,  but,  as  has  been  stated,  little  if  any 
reference  was  made  to  this  service  either  on  the  hearing  or  in  the 
briefs  presented  by  respective  counsel.  The  questions  which  can 
be  raised  r^arding  the  service  to  the  North  End  Paper  Mill  are 
distinct  and  different  from  the  questions  raised  as  to  the 
service  to  the  Victoria  mills,  and  if  an  adjudication  thereon  is 
asked  from  the  commission,  it  is  expected  that  respective  counsel 
will  furnish  the  commission  with  briefs  on  the  points  of  law  and 
upon  the  interpretation  of  section  68  raised  by  the  facts  discloBed. 
There  is  no  dispute  upon  the  facts,  and  they  are  all  incorporated 
at  the  present  time  in  the  record.  The  commission  has  communi- 
cated with  the  attorney  for  the  complainant,  who  has  advised  the 
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commissioii  hy  telegram,  under  date  of  December  3d,  that  com- 
plainant is  willing  to  leave  out  of  consideration  of  the  case  at  the 
present  time  service  to  the  North  End  Paper  Mill  and  to  take  a 
decision  at  this  time  on  the  Victoria  Paper  Mills  service  only. 
The  complainant  should  not  be  foreclosed,  however,  from  pressing 
its  complaint  as  to  the  North  End  Pap;r  Mill  service  if  it  so  de- 
sires, and  to  that  end  the  order  entered  should  postpone  this  part 
of  the  case  for  such  action  as  complainant  may  advise  it  desires 
to  take. 


In  the  Matter  of  the  Complaint  of  RBBroESTS  of  Grahville, 

Washington  county,   against  Gkanville   Electbic  and  Gas 

Company  es  to  rates  for  supplying  electricity. 
In  the  Matter  of  the  Complaint  of  Eesidemtb  of  GbanvillKj 

Washington  county,  against  Ghanville   Electeio   and  Gas 

Company  as  to  rates  for  supplying  gas, 

(Public  Service  ComisisBioD,  Second  Dietrict,  December,   1312.) 
(Both  cases  decided  together.) 

Basis  for  proper  ratei  depends  upon  facts  shown  in  each  snccessive  case. 

Respondent's  changes  in  electric  light  rat«s  noted,  and  its  rate  for 
reaidences  reduced  to  basis  of  its  buaineaa  ligliting  rates  for  like  amount 
of  service. 

Complaint  as  t«  reapondenfa  rate  for  gas  dismieaed. 

Milford  D.  Whedon,  for  complainants. 

Brodie  G.  Higley,  for  respondent. 

Decker,  Commissioner. —  In  these  cases  the  prices  charged 
for  gas  and  electricity  in  Granville  are  allf^ed  to  be  unreasonable. 
The  rates  involved  are;  gaa,  one  dollar  and  fifty  cents  per  1,000 
cubic  feet,  with  ten  per  cent  discoimt  for  payment  within  fifteen 
days;  electric  light,  fifteen  cents  per  kilowatt  hour  for  residences 
and  twelve  and  one-half  cents  per  kilowatt  hour  for  stores  and 
business  places,  with  five  per  cent  discount  for  payment  within 
fifteen  days, 

Dkpt,  Rip.  Vou  II.—  14 
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The  rat«8  in  effect  after  December  1,  1011,  until  March  7, 
1912,  were  for  electricity:  residences,  fifte^i  cents  per  kilowatt 
hour;  commercial  (stores  and  business  places),  thirteen  cents  per 
kilowatt  hour  for  first  twenty  kilowatt  hours,  twelve  cents  next 
thirty  kilowatt  hours,  eleven  cents  next  fifty  kilowatt  hours,  ten 
cents  next  one  hundred  kilowatt  hours,  nine  cents  next  two  hun- 
dred kilowatt  hours,  discount  ten  per  cent  for  payment  within 
fifteen  days. 

On  March  7,  1912,  the  following  rates  were  established  and 
now  are:  residences,  fifteen  cents  per  kilowatt  hour;  commercial 
(stores  and  business  places),  thirteen  cents  per  kilowatt  hour  for 
first  tweoty  kilowatt  hours,  twelve  cents  next  thirty  kilowatt 
hours,  ten  cents  next  fifty  kilowatt  hours,  all  over  above,  eight 
cents  per  kilowatt  hour;  discount  ten  per  cent  for  payment  within 
fifteen  days.  These  rates  of  1912  show  considerable  reductions 
of  those  previously  in  force  for  consumption  of  fifty  kilowatt 
hours  and  over.  The  discount  for  prompt  payment  also  has  been 
increased  from  five  per  cent  to  ten  per  cent  on  all  bills. 

So  far  as  the  evidence  in  this  case  discloses,  this  company  is 
discriminating  between  its  residence  and  business  lighting.  It 
has  established  for  the  first  twenty  kilowatt  hours  for  business 
lighting  thirteen  cents  per  kilowatt  hour.  No  reason  appears 
why  it  should  maintain  a  higher  rate  for  house  service,  and  ac- 
cordingly its  fifteen  cent  rate  for  residences  should  be  reduced  to 
thirteen  cents  per  kilowatt  hour.  It  should  also  reduce  its  resi- 
dence rate  for  larger  quantities  to  correspond  with  its  business 
rates.  In  other  words,  its  residence  and  business  rates  for  like 
quantities  used  should  be  the  same.  This  ruling  applies  only 
to  the  facts  and  conditions  shown  in  this  case,  and  may  or  may 
not  be  applicable  in  other  eases,  being  dependent  upon  the  pai^ 
ticular  facte  appearing  herein. 

We  are  not  satisfied,  upon  the  present  condition  of  the  com- 
pany's operations,  that  the  gas  rate  should  bo  now  reduced.  It 
now  has  a  net  rate  of  one  dollar  and  thirty-five  cents  per  1,000 
cubic  feet.  Its  operation  and  revenue  may  hereafter  justify  a 
reduction  from  that  price.    Except  as  above  provided,  we  ar^  not 
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of  the  opini<ai  that  further  reductions  of  the  electric  lighting 
rates  should  be  at  this  time  required. 

Granville,  incorporated  in  1885,  had  a  populatiou  by  the  1910 
census  of  3,920;  in  1900  the  population  was  2,700. 

The  Granville  Blectric  and  Gas  Company  was  incorporated  in 
1903.  It  fumisheB  gas  and  electricity  in  Granville,  and  electricity 
in  Middle  Granvillo  and  in  the  town  of  Granville.  Until  recently 
the  company's  affairs  have  been  poorly  managed.  Its  property 
had  not  been  properly  maintained,  and  improvemenla  were  necea- 
sary,  not  only  to  give  good  service,  but  for  purposes  of  economical 
operation.  Its  records  and  accounts  were  in  a  deplorable  con- 
dition. The  financial  situation  of  the  company  has  with  the  aid 
of  the  commission,  been  thoroughly  changed,  and  its  accounts 
have  been  placed  upon  a  proper  basis.  Certain  improvements  to 
the  plant  have  been  and  are  being  made. 

For  the  year  ended  December  31,  1911,  its  gross  income  over 
operating  expenses  was  $4,606.14.  Of  that,  $4,418.29  was  from 
electricity,  including  light  and  power,  and  $187.8.5  was  from  gas. 
Its  electric  year's  receipte  were  $17,192.33,  and  its  gas  revenue 
receipts  were  $7,229.53.  Any  material  reduction  of  its  gas 
receipte  would  on  these  figures  produce  an  operating  loss.  Any 
considerable  reduction  of  its  electric  revenue  would  on  these 
figures  so  reduce  its  earnings  that  there  would  bo  very  little  left 
to  be  applied  on  the  investment  Nevertheless,  since  that  report 
was  filed  it  has  made  some  reduction  in  the  larger  quantity  rates, 
and  we  are  now  readjusting  the  residence  rates  upon  the  basis  of 
the  business  rat«8  for  like  service,  involving  reduction  of  two  or 
more  cents  per  kilowatt  hour,  depending  upon  the  quantity  used. 

The  respondent  company  will  doubtless  be  in  much  better 
operating  condition,  as  it  will  certainly  be  in  better  financial  and 
accounting  situation,  under  the  improvements  referred  to  and  the 
rearrangement  of  its  stock  and  bond  issues  which  has  been  effected. 
It  is  possible  that  its  gas  operations  will  so  improve  that  a  much 
better  financial  return  will  be  manifested  in  future,  and  that  its 
whole  business  will  be  conducted  henceforth  more  economically, 
under  the  changes  due  to  improved  plants  and  better  business 
methods  by  the  management  now  in  charge. 
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Under  the  peculiar  conditioua  surrounding  this  case,  involving 
the  necessity  of  an  entire  reformation  of  the  respoudent's  financial 
and  accounting  methods  and  improvement  of  parts  of  the  syatem, 
it  has  been  necessarily  held  for  detenuination. 

The  comiiiissiou  will  enter  an  order  requiring  the  respondent 
to  reduce  its  present  residence  lighting  rate  so  that  foi  like  service 
the  rates  shall  not  exceed  its  present  so  called  commercial  rates: 
that  is,  rates  for  lighting  business  places,  and  it  will  enter  an 
order  dismissing  the  complaint  as  to  rates  for  gas. 


In  the  Matter  of  the  Complaint  of  the  Tbdstees  of  the  Vihaob 
OF  OssiNiNQ  against  Nobthehn  Westchesteh  Liohtiko 
Company. 

(Public  Service  CommiBBion,  Second  Diatrict,  January,  1913.) 

Hete  compaiiaon  of  pricei  charged  for  gaa  or  electricity  in  one  coiunmnlty 
with  tboae  charged  by  other  companies  la  otbei  communitiea  ignoiei  tho 
difieieDtlatiODB  in  opeiatinf  condltlona. 

Price  reduction  required. 

A  franchise  condition  requiring  a  company  to  furnieh  the  municipality 
free  of  charge  light  to  a  stated  amount  ppr  annum  is  to  tie  regarded  as 
a  general  additaon  to  the  company's  operating  expenaea  as  relating  to 
all  of  its  buainess,  and  is  not  to  be  considered  as  a  factor  in  determining 
the  reasonableneas  of  the  company's  charge  for  public  lighting,  except 
to  the  extent  that  it  is  a  general  addition  to  the  operating  expenses  and 
has  ita  proportionate  bearing  upon  the  cost  of  furnishing  such  public 
lighting. 

Respondent  required  to  reduce  its  charges  for  street  lighting  in  the 
Tillage  of  Oasining  so  that  they  shall  not  exceed  nineteen  dollars  per 
year  per  twenty-five  candle-power  incandescent  lamp,  and  ninety  dollars 
per  year  per  arc  lamp  of  the  kind  and  power  la  use. 

T.  Gt.  Barnes  for  complainants. 

Shearman  &  Sterling  (by  J.  A.  Garver  and  P.  F,  W,  Euther), 
for  respondent. 

Deckeb,  Commissioner, —  In  this  case  the  village  of  Ossining 
complains  of  respondent's  charges  for  mimicipal  lighting  in  that 
village.     Respondent  is  the  successor  by  merger  of  the  Ossining 
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Heat>  Light  and  Pow^r  Company,  the  Northern  Westchester  Light 
and  Power  Company,  and  the  Briareliff  Manor  Light  and  Power 
Company.  It  affords  gas  and  electric  service.  Its  electric  service 
is  supplied  in  the  village  and  town  of  Ossining;  the  villages  of 
Plcasantville,  Briareliff  Manor,  Hillside,  and  Croton;  and  the 
towns  of  Mount  Pleasant,  New  Castle,  and  Cortlandt.  Gas  is 
furnished  by  it  to  the  village  and  town  of  Ossining,  Its  plant  is 
in  the  village  of  Ossining.  Its  electricity  is  generated  by  steam 
power. 

Respondent's  lighting  contract  with  the  village  of  Ossining 
entered  into  October  6,  1005,  for  a  period  of  five  years,  and  which 
therefore  expired  October  6,  1910,  provided  for  the  furnishing 
of  village  lighting  at  a  price  of  $7,500  per  annum,  and  there  were 
to  be  6  enclosed  alternating  arc  lamps  of  425  watts  each  and  300 
incandescent  lamps  of  100  watts  each,  any  additional  lamps  to  be 
charged  for  at  pro  rata  prices,  and  the  lamps  to  be  lighted  every 
night  from  dusk  to  dawn.  It  is  stated  in  the  complaint  that  this 
contract  was  construed  to  mean  $100  per  annum  for  each  425- 
watt  are  lamp,  and  $23  per  annum  for  each  twenty-flre-candle- 
power  incandescent  lamp,  for  all  night  service,  3025  hours  burned 
per  year.  The  complainants  further  allege  that  respondent  de- 
mands $100  per  annum  for  each  425-watt  arc  lamp,  and  $22  per 
annum  for  each  twenty-five-candle-power  incandescent  lamp,  and 
that  pending  the  execution  of  a  new  contract  respondent  demands 
$100  for  each  arc  lamp  and  $23  for  each  incandescent  lamp,  per 

The  complainants  allege  that  said  proposed  prices  of  $100 
per  year  for  each  arc  lamp  and  $22  for  each  incandescent 
lamp  are  unjust  and  nnreasonable.  The  complainants  further 
allege  that  the  rates  so  demanded  by  respondent  are  in  excess  of 
the  compensation  charged  by  respondent  for  like  service  fur- 
nished in  the  village  of  Briareliff  Manor  and  in  the  village  of 
Pleaaantville.  in  that  respondent  chai^p^  the  village  of  Briar- 
cliff  Manor  at  a  rato  of  $22  for  a  part  and  $20  for  the  remainder 
of  the  incandescent  lamps  Hsed  to  light  the  public  streeta  of  that 
village  J  and  that  respondent  charges  the  village  of  Pleasantville 
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for  sack  service  at  a  rate  of  $19  per  lamp  pf  r  year  for  lees  ^an 
150  lajnps.  It  is  claimed  that  reepondeDt  thereby  subjects  the 
village  of  Osflining  to  undue  and  unreaeonable  prejudice  and 
disadvantage. 

The  complaint  also  sets  forth  that  respondent  has  been  charg- 
ing the  village  of  Ossining  for  uBe  in  the  buildings  used  bj  ihe 
village  for  public  purposes  twenty  cents  per  kilowatt  hour  for 
lighting,  while  individual  consumers  within  the  village  are  chained 
at  a  rate  of  fifteen  cents  per  kilowatt  hour.  This  feature  of  the 
complaint  has  been  corrected  by  tiie  respondent 

It  is  prayed  in  the  complaint  that  this  commission  shall  de- 
termine and  prescribe  the  just  and  reasonable  chaiges  per  lamp 
per  year  which  shall  be  allowed  for  the  service  since  October  6, 
1910,  the  date  of  tho  expiration  of  the  contract  above  referred 
to,  and  also  the  rates  which  shall  hereafter  be  in  force  for  street 
lighting  in  the  village  of  Ossining;  that  these  rates  shall  be  fixed 
upon  the  basis  of  425-watt  arc  lamp,  all  night  service,  3925 
hours  burned  per  year,  and  twenty-five-candle-power  incandes- 
cent lamp,  all  night  service,  3925  hours  burned  per  year. 

It  is  set  forth  in  the  complaint  that  under  a  franchise  granted 
by  the  village  of  Ossining  to  the  Northern  Westchester  Light 
and  Power  Company  on  March  7,  1905,  to  which  tho  respondent 
herein  succeeded  and  under  and  upon  which  it  is  operating  in 
said  village,  the  respondent  is  required  to  furnish  the  village  of 
Ossining,  free  of  charge,  light  to  the  amount  of  $2,000  per 
annum,  and  at  such  place  or  places  within  the  limits  of  the  vil- 
lage as  the  board  of  trustees  may  appoint.  We  find  that  the 
said  franchise  does  so  provide.  The  position  of  the  respondent 
as  to  such  annual  charge  against  the  company  imposed  by  the 
franchise  is  that  the  amotmt  of  such  annual  charge,  $2,000,  may 
be  properly  added  to  what  would  be  otherwise  reasonable  rates 
for  the  municipal  lighting  in  Ossining,  and  respondent  cites  the 
opinion  of  the  commission  in  the  matter  of  Genesee  Li^t  and 
Power  Company,  2  P.  S.  C,  2d  D.,  485,  quoting  as  follows: 

The  underljing  principle  \b  that  whatever  the  municipality  receives  from 
the  corporation  for  a  franchise  may  be  added  to  the  charge  ol  service.  If 
the  payment  is  made  entirely  in  either  money  or  service,  the  corporation  may 
recoup  itself  directly  from  ita  customera  in  that  year. 
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We  held  in  the  case  cited  that  an  annual  charge  in  money  or 
service  to  be  paid  or  rendeired  to  the  ntunicipalitj  constitutes  an 
operating  expense,  and  for  which  the  company  is  mtitled  to 
recoup  itself  in  charges  to  its  cuBtomers  daring  each  year.  The 
clause  of  the  franchise  und«r  consideration  provides  that  "  The 
company  shall  also  during  the  continuance  of  the  fran^ise  sup- 
ply the  village  of  Ossining  free  of  charge  with  light  to  the  amount 
of  $2,000  per  annum  at  such  place  or  places  within  the  limits 
of  the  village  as  the  board  of  trustees  may  appoint."  If  ve 
take  respondent's  view,  the  result  would  be  to  entirely  nullify 
this  provision.  Assuming  that  the  municipal  lighting  for  Ossin- 
ing  should  be  computed  at  rates  conceded  to  he  reasonable,  and 
that  the  total  omoimted  to  $10,000  in  a  given  year,  it  would  be 
permissible,  under  respondent's  contention,  to  so  increase  the 
rates  that  the  total  charge  would  he  $12,000,  and  in  that  way  the 
additional  $2,000  would  be  returned  to  the  company.  Precisely 
the  same  result  would  be  reached  if  the  provision  for  $2,000  of 
free  lighting  had  not  bem  inserted  in  the  franchise.  It  is  evi- 
dent, therefore,  that  if  the  franchise  provision  for  $2,000  of  free 
municipal  lighting  is  to  have  its  iut^ided  force,  such  service  to 
the  amount  in  respondoit's  established  rates  of  $2,000  must  be 
regarded  as  an  operating  expense,  to  be  distributed  over  all  of 
respondait's  business  and  not  be  applied  to  a  particular  part  of 
its  business  such  aa  lighting  furnished  to  the  village  of  Ossining 
for  its  public  streets  and  buildings.  Undoubtedly  this  annual 
<diarge  of  $2,000  rendered  in  service  has  a  proportionate  bearing 
upon  the  street  lighting  rates  under  consideration,  just  as  any 
other  legitimate  increase  or  addition  to  its  regular  operating 
expenses  must  have  upon  that  or  any  particular  service  rendered 
by  the  company.  But  this  is  very  far  from  saying  that  the  entire 
amount,  in  this  case  $2,000  in  service,  shall  be  added  to  what 
would  be  otherwise  a  reasonable  charge  for  that  particular  ser- 
vice. This  annual  charge  is  to  be  regarded  as  a  general  addition 
to  its  operating  expenses  as  relating  to  all  of  its  business,  and  is 
not  to  be  segregated  in  its  application,  as  respondent  contends,  to 
the  lighting  service  which  is  rendered  to  the  municipality.     Tak- 
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ing  now  its  effect  upon  the  complaint,  it  is  clear  that,  the  reason- 
able fitreet  lighting  charge  having  been  determined,  the  intent 
of  the  franchise  is  that  $2,000  of  service  at  such  charge  shall  be 
deducted  from  the  street  lighting  bills  of  the  village.  The  pur- 
pose is  the  same  as  if  tho  franchise  condition  required  a  money 
payment  to  the  village  of  $2,000  in  return  for  the  franchise. 

On  December  27,  1900,  the  Ossining  Heat,  Light  and  Power 
Company  was  incorporated  for  a  terra  of  fifty  years,  with  capital 
stock  of  $2r>0,000,  to  manufacture  gas  and  electricity  for  light, 
heat  and  power,  and  for  lighting  the  streets  in  the  village  of  Sing 
Sing  (now  Ossining)  and  the  town  of  Ossining, 

On  October  6.  1903,  the  village  entered  into  a  municipal  light- 
ing contract  with  the  Ossining  Heat,  Light  and  Power  Company, 
covering  a  period  of  five  years.  The  company  imder  that  con- 
tract was  required  to  install  50  arc  lights  of  a  nominal  rating  of 
2 00 0-can die-power,  and  100  incandescent  lights  of  a  nominal  rat- 
ing of  32-candIe-power,  render  an  all  night  service,  and  receive 
for  each  year  covered  by  the  contract  the  snm  of  $80  for  each  arc 
light  and  $20  for  each  incandescent  light.  Additional  lights 
were  to  be  installed  by  the  company  as  the  village  might  direct, 
and  the  same  prices  were  to  b©  applied.  L'nder  that  contract 
90  incandescent  lights  of  a  nominal  rating  of  16-candle-power 
were  to  be  supplied  for  lighting  the  public  buildings,  free  of  cost 
to  the  village.  This  company,  tho  Ossining  Heat,  Light  and 
Power  Company,  seems  to  have  been  the  successor  of  the  Sing 
Sing  Electric  Light  Company  and  the  Sing  Sing  Gas  Manufac- 
turing Company. 

On  December  8,  1904,  the  Northern  Westchester  Light  and 
Power  Company  was  incorporated.  On  March  7,  1905,  the  vil- 
lage trustees  granted  a  franchise  to  the  Northern  Westchester 
Light  and  Power  Company.  The  franchise  runs  for  a  period  of 
fifty  years. 

On  May  5,  190!),  the  Northern  Westchester  Lighting  Com- 
pany was  incorporated,  and  on  May  2C,  1905,  a  certificate  of 
merger  was  filed  with  the  secretary  of  slate  to  tho  effect  that  the 
Xorlhern  Westchester  Lighting  Company  was  the  owner  of  all  the 
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issued  and  outstanding  capital  stock  of  the  BriarclifF  Manor  Light 
and  Power  Company,  the  Ossining  Hoat,  Light  and  Power  Com- 
pany, and  the  Northern  Wostcheeter  Light  and  Power  Company. 
It  followa,  therefore,  that  the  Northern  Westchester  Lighting 
Company  is  operating  in  the  village  of  Ossining  under  the  fran- 
chise granted  March  7,  1905,  by  tlie  village  trustees  to  the 
Northern  Weetchoster  Lig^t  and  Power  Company. 

On  October  6,  1905,  the  village  of  Oseining  and  the  Northern 
Westchester  Lighting  Company,  the  present  operating  company, 
entered  into  the  lighting  contract  referred  to  in  tiie  complaint  aa 
her^nabove  set  forth.  It  is  stated  in  the  agroement  that  "  This 
contract  auperaedes  that  contract  entered  into  on  the  6th  day  of 
October,  1903,  between  the  village  of  Ossining  and  the  Ossining 
Heat,  Light  and  Power  Company,  and  said  contract  of  October  6, 
1903,  ia  hereby  canceled  and  annulled  both  parties  consenting 
thereto."  The  contract  further  provides  that  it  is  not  to  be  inter- 
preted or  construed  as  in  any  way  modifying,  changing,  or  annull- 
ing any  of  the  tenns  or  conditions  of  the  franchise  of  March  7, 
1905,  which  was  granted  to  the  Northern  Westchester  Light  and 
Power  Company.  It  is  understood  that  the  Northern  West- 
chester Lighting  Company,  the  respondent,  has  been  charging  the 
village  for  lighting  the  prices  named  in  the  lighting  contract 
which  expired  October  6,  IdlO,  namely,  incandescent  lights  at 
$23  per  annum  and  are  lights  at  $100  per  annum. 

Following  is  a  synopsis  of  the  lighting  provisions  in  the  con- 
tracts which  have  been  referred  to: 

Contract  of  October  6,  1903:  SO  «tc  Ifghta  at  $80,  100  incandGBeent  liglit* 
at  (20,  aod  90  iacandeicent  lightt  free. 

Contract  of  October  0,  190G:  300  Incandegcent  light*  at  $23,  4  are  light! 
at  tlOO,  and  $2000  worth  of  light  free. 

Proposed  contract:  17  arc  ligbta  at  tlOO,  4SS  incandeaeeat  lights  at  |22, 
and  $2000  worth  of  light  free. 

Complainants  put  in  evidence  tables  showing  the  prices  for 
municipal  lighting  charged  in  Ossining,  PleasantviUe,  Briarcliff 
Manor,  Middletowu,  Nyack,  Upper  Nyack,  Ilaverstraw,  West 
Haversfraw,  North  Hempstead,  L.  I.  (town).  Oyster  Bay,  L.  I. 
(town).  Sea  Cliff,  Mineola,   Floral   Park,  Patchogue,  Bellport, 
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Centre  Moriciies,  Sayville,  Bayport,  Huntington,  L.  I.  (town), 
HomeU,  Newark,  Norwich,  Johnstown,  Glovereville,  Waverly; 
Sayre,  Penna.,  and  Athens,  Penna.  The  table  "A  "  shows  prices 
for  arc  lights  in  places  other  than  Oseining,  ranging  from  $60.73 
to  $88  per  annum.  The  numher  of  arc  lights  used  in  these  places 
ranges  from  5  in  Athens,  Penna.,  to  105  in  Homell.  All  of  the 
places  mentioned  which  use  arc  lights  at  all,  and  appanraitly  about 
half  of  them  do  use  arc  lights,  have  a  greatar  number  of  arc  lights 
than  the  17  specified  for  Ossining,  except  Sayre  and  Athens. 
Excluding  ihoae  places,  the  lowest  number  of  are  lights  used  is 
26  in  Haverstraw.  The  26  lights  in  Haverstraw  are  provided  at 
a  price  of  $88  per  lamp.  The  incandescent  lights  in  all  of  the 
places  mentioned  have  25  or  32  candle-power,  with  few  excep- 
tions. The  prices  for  the  incandescents  range  from  $14  at 
Homell  to  $20,  except  at  Sayre  where  $30  is  charged  for  a  50 
candle-power  lamp.  Most  of  the  prices  are  $16,  $18,  $19  and 
$20,  The  number  of  lamps  used  in  these  places  runs  from  42  at 
Middletown  to  1040  in  the  town  of  North  Hempstead.  With  a 
few  exceptions,  the  electricity  used  in  the  towns  named  is  pro- 
duced exclusively  by  steam  power. 

Table  "  B,"  covering  the  operations  of  the  Northern  Weet- 
chester  Lighting  Company,  Orange  County  Lighting  Company, 
Rockland  Light  and  Power  Company,  Nassau  Light  and  Power 
Company,  tatcbogue  Electric  Light  Company,  Sayville  Electric 
Company,  Huntington  Light  and  Power  CtMnpany,  Fulton 
County  Gas  and  Electric  Company,  Homell  Electric  Company, 
Norwich  Gas  and  Electric  Company,  and  Sayre  Electric  Cwn- 
pany,  which  companies  operate  in  the  localities  above  specified, 
presents  figures  covering  population,  average  net  price  pet  kilo- 
watt hour  sold,  motive  power,  operating  expoisee,  current  sold, 
revenue  from  sales,  coal  and  income  account,  and  theee  items  are 
subdivided  in  accordance  with  subdivisions  set  forth  in  the  annual 
reports  of  the  companies.  The  figures  are  from  the  1910  reports 
of  the  corporations  to  the  commission.  The  population  of  the 
places  mentioned  are  all  under  the  population  of  Ossining,  which 
is  given  as  11,480,  except  Middletown,  16,318;  North  Hemp- 
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Btead  (towa),  14,171;  Oyster  Bay  (town),  20,481;  Huntington, 
12,004;  GlOTOTsville,  20,642;  and  Hornell  13,617.  It  is  un- 
necessary to  set  down  in  detail  the  figures  contained  in  these 
tables.  In  operating  cost  upon  the  basis  of  kilowatt  hours  sold, 
the  Northern  Westchester  Lighting  Company  compares  favorably 
with  the  other  companies  mentioned.  In  various  other  respects 
the  table  shows  comparisons  in  favor  of  the  respondent  company. 
On  the  other  hand,  the  respondent  has  called  our  attention  to  two 
companies:  one  the  Utica  Gas  and  Electric  Company,  and  the 
other  the  Consolid*ted  Light  and  Power  Company  of  Whitehall, 
charging  $22.50  for  incandescent  lamps  although  their  operating 
expenses  per  kilowatt  hour  sold  is  considerable  less  than  the 
operating  expenses  of  the  Northern  Westchester  Lighting  Com- 
pany. It  also  shows  that  the  Westchester  Lighting  Company 
charges  $100  per  act  lamp  in  several  places  that  it  serves.  The 
Westchester  Lighting  Company  controls  the  respondent  througb 
ownership  of  stock.  Mere  comparison  of  the  prices  charged  gen- 
erally for  gas  or  electricity  in  one  community  with  those  charged 
by  other  companies  in  other  communities  ignores  the  numerous 
differences  in  governing  operating  conditions.  When  all  com- 
mercial lighting  rates  of  a  company  in  one  locality  are  under  con- 
sideration, evidence  as  to  rates  charged  by  other  companies  in 
other  coramimities  can  be  little  more  than  indicative  of  what  the 
respondent  might  do  if  its  operating  conditions  would  permit, 
and  its  hearing  would  be  only  incidental  as  taken  in  connection 
with  considerations  really  informing  and  controlling.  When, 
however,  a  single  branch  of  a  company's  business  is  drawn  in' 
question,  such  as  its  price  for  lighting  the  streets  of  a  munic- 
ipality, a  comparison  with  the  charges  made  by  other  companies 
in  various  localities  has  greater  weight,  particularly  when  the 
party  offering  the  evidence  has  also  brought  together  pertinent 
statistics  of  operation,  as  complainants  have  done  in  this  case. 

The  respondent  puts  its  cost  per  kilowatt  hour  sold  at  3,872 
of  a  cent.  The  exhibit  put  in  by  complainants  states  the  cost  per 
kilowatt  hour  at  3.06  of  a  cent. 

If  we  apply  to  this  street  lighting  reBpondent's  full  average 
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cost  of  operating  expenses  per  kilowatt  hour,  making  suitable 
addition  for  lamp  maintenance  and  allowances  above  such  coat 
for  proportion  of  fixed  charges,  we  are  unable  to  estimate  a  price 
amounting  to  $22  per  incandescent  lamp  or  $100  per  arc  lamp. 
No  figures  have  been  presented  to  us  furnishing  the  basis  for 
detiiiito  calculations,  anil  what  is  said  alxive  is  based  upon  the 
general  knowledge  of  the  commission.  It  is  for  the  interest  of 
ligiiting  companies  to  furnish  municipal  lighting  at  low  profit, 
particularlj'  whore  all-night  service  is  provided.  Such  service  is 
rendered  for  the  most  part  at  a  time  when  the  company's  opera- 
tions are  off  the  peak-load.  Low  prices  also  operate  to  induce 
municipalities  to  provide  an  increasing  number  of  lights,  and 
this  increases  accordingly  the  total  profit  of  the  company  from 
street  lighting.  This  company  supplies  the  village  of  Briareliff 
Manor  its  incandescent  lights  at  $23  per  year,  although  the  fran- 
chise of  the  trustees  of  BriarclitT  Manor  with  the  company  entered 
into  May  23,  1905,  provides  for  $24  per  light  per  year.  It  also 
furnishes  one  or  more  private  consumers  in  Briarcliif  Manor  in- 
candescent street  lighting  at  $20  per  year.  From  time  to  time 
it  has  received  some  additional  considerations  or  concessions, 
such  aa  a  minimum  contract  for  total  current  consumed,  per- 
mission to  set  poles  on  private  property  or  on  streets  laid  out  by 
a  land  development  company,  use  of  a  sidetrack,  and  placing  a 
water-pipe  through  private  right  of  way.  These  are  reasons  given 
for  making  this  special  street  lighting  rate  of  $20  per  year,  but 
nothing  appears  in  the  contract  relating  to  the  privileges  above 
mentioned  providing  for  such  minimum  price  of  $20  per  year, 
and  it  is  to  be  inferred  that  the  price  was  fixed,  primarily  at 
least,  without  reference  to  all  of  those  privileges. 

The  franchise  granted  to  the  Briareliff  ilanor  Electric  Light 
and  Power  Company  by  the  village  of  Pleasantrille  provides  for 
the  making  of  a  contract  for  lighting  the  afreets  at  a  rate  not  ex- 
ceodinfT  $10  per  annum,  and  the  lamps  there  referred  to  are  20 
candlc-iiower.  Suiisoqnoiitly.  on  April  21,  1004,  a  litrhting  agree- 
ment was  entered  into  iK-tween  the  village  and  the  Briareliff 
Manor  Light  and   Power  Tompany  for  the  furnishing  of  100 
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25-cau(ll<.'-power  lamps  for  a  period  of  five  years  at  $19  per  lamp. 
The  Briarcliff  Manor  Light  and  Power  Company  is  a  predecessor 
of  respondent.  On  June  2,  1911,  the  trustees  of  Pleasantvillo 
granted  to  the  Northern  Westchester  Lighting  Company  authority 
to  erect  and  maintain  poles  for  electric  wires,  etc.,  for  the  purpose 
of  furnishing  electric  light,  heat  and  power,  and  to  lay  con- 
ductors for  gas,  subject  among  others  to  the  following  condition: 

The  said  company  shall  furnish  a  continuoui  daj  and  ntght  electric  current 
to  the  Village  and  to  the  present  find  future  consumera  therein  for  light, 
heat  and  power  at  a  rate  not  to  exceed  the  existing  maximum  meter  rate 
per  kilowatt  hour.  *  *  *  The  price  for  street  lights  ehall  not  exceed  the 
price  <iet  forth  in  the  agreement  between  the  Villsge  and  the  BriarclifT  ^funor 
Light  and  Power  Company,  dated  April  21,  1004. 

It  follows,  therefore,  that  respondent  is  furnishing  at  Pleasant- 
Tille  street  lighting  by  25  candle-power  lamps,  for  the  sum  of 
$19  per  lamp,  and  that  the  current  for  such  lighting  \a  manufac- 
tured within  the  village  of  Ossining  and  carried  by  transmission 
line  to  tho  village  of  Pleasantvillc. 

Respondent  now  furnishes  street  lighting  to  municipalities  as 
follows : 

Tillage  of  Oaaining,  a]]  nigbt,  17  are  lights,  425-wattB,  (100  per  jear. 

Village  of  Oasining,  all  nigbt,  472  incandescent  lights,  twenty-five  candle 
power,  C23  per  year. 

Town  of  OBsining,  all  night,  17  incandescent  lights,  twenty-flTe  candle  power 
t24  per  year. 

Village  of  Briarcliff  Manor,  all  night,  159  incandescent  lights,  twenty-five 
candle  power,  fZS  per  year. 

Village  of  Pteasantville,  all  night,  I7C  incandescent  lights,  twenty-flve 
candle  power,  tlE>  per  year. 

Village  of  Hillside,  all  nif;ht,  41  incandescent  lights,  twenty-five  candle 
power,  $23  per  year. 

Village  of  Croton,  until  1  a.  m.,  99  incandescent  lights,  twenty-five  candle 
power,  $12  per  year. 

Village  of  Sherman  Park,  all  night,  incandescent  lights,  twenty-flve  candle 
power,  $23  per  year. 

Town  of  Mount  Pleasant,  all  night,  incandeflcent  lights,  twenty-five  candle 
power,  $23  per  year. 

We  are  satisfied,  as  to  the  incandescent  lighting,  that  the  village 
of  Os'ining  in  entitled  to  a  considerably  lower  price  for  its  street 
Ii!j;hting  than  is  accorded  by  respondent  to  the  other  places  above 
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meotioned  as  served  b;  it,  the  current  for  which  purpose  is  manu- 
facfured  in  Ossining  and  transmitted  by  electric  transmission 
line  to  su(^  places.  It  is  possible  that  some  exception  might  be 
made  as  to  comparison  with  the  village  of  Pleasantville  on  account 
of  the  fact  that  the  price  per  lamp  has  been  carried  over  from  the 
original  franchise.  But  even  though  that  condition  may  have 
consideration,  it  seems  clear  to  us  that  the  price  at  Ossining  should 
not  exceed  the  price  in  Pleaaantville.  We  arrive  at  this  conclu- 
sion not  merely  by  the  comparison  of  the  price  chained  by  the  com- 
pany in  Pleasantville  as  compared  with  the  price  charged  in 
Ossining,  but  upon  ctiiiditions  of  cost  to  the  company  for  render- 
ing the  service  in  Ossining,  so  far  as  we  have  been  able  to  arrive 
at  a  general  conclusion  as  to  such  cost,  and  the  record  generally 
as  made  in  this  case.  We  do  not  think  that  the  apportitmment 
of  the  annual  charge  due  to  requiring  free  lighting  in  Ossining 
has  sufficient  bearing  to  alter  this  view.  We  are  of  the  opinion 
that  the  price  of  $100  per  arc  lamp  which  the  respondent  is  now 
charging  in  the  village  of  Ossining  is  excessive,  and  should  be  re- 
duced BO  as  not  to  exceed  $90  per  such  lamp.  Order  should  be 
Kitered  requiring  tiie  respondoit  to  cease  and  desist  from  its 
present  charges  for  street  lighting  in  Ossining,  and  henceforth  not 
to  exceed  for  such  street  lighting  service  $19  per  25  candle-power 
incandescent  lamp  per  year,  and  $90  per  year  per  arc  lamp  of  the 
kind  and  power  now  in  use, 

This  ruling  applies  to  the  future,  and  has  no  application  to 
charges  made  at  present  or  in  the  past. 
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In  the  Matter  of  the  Application  of  Tompkihs  C.  Delevah  and 
Others  for  an  Order  to  Cancel  and  Declare  Null  and  Void  the 
Purchase  by  The  New  York,  New  Haven  and  Haetford 
Eailboad  Company  from  The  New  York  Central  and  Hudson 
River  Railroad  Company  of  23,0351^  Shares  of  Stock  of  the 
Rutland  Railroad  Company. 

(Public  Service  Commiisioi],  Second  District,  December,  1S12.) 

WIiet«  the  commlHion  liu  once  decided  a  qaestioa  and  it  ia  not  alleged  that 
tba  order  made  In  regard  thereto  is  being  violated  and  no  reqneat  tai 
been  made  for  the  review  ai  snch  order  •  ntw  petition  will  be  diamitied. 
On  the  etb  da;  of  May,  1912,  the  commiBaion  authorixed  the  New 
York,  New  Haven  and  Hartford  Kailroad  Company  to  purcbaae  from 
the  New  York  Central  and  Hudflon  River  Kailroad  Company  47,041 
ibarea  of  the  capital  stock  of  the  Rutland  Railroad  Company,  and  to 
take  and  hold  the  aame.  About  the  month  of  February,  IBll,  the  New 
York  Central  and  Hudson  River  Railroad  Company  sold,  and  delivered 
either  directly  or  indirectly,  to  the  New  York,  New  Haven  and  Hartford 
Railroad  Company  23,035^  ahares  of  said  stock.  The  Rutland  Railroad 
Company  is  a  domestic  corporation,  and  the  aaaent  of  this  commission 
waa  required  for  such  sale  and  transfer  under  section  64  of  the  Public 
Service  Commissions  Law.  No  application  was  made  to  this  commission 
for  any  authorization  to  take  and  hold  such  stock  at  the  time  of  the 
transfer  nor  until  about  December,  1911.  In  December,  1911,  the  New 
Haven  company  Sled  an  application  for  authorization  to  hold  said  stock, 
together  with  other  stock  ol  said  company,  which  application  resulted 
in  the  granting  of  the  authorization  to  purchase,  take,  and  bold  47,041 

Ihe  petitioners  in  this  case  opposed  the  granting  of  said  applicatim, 
but  after  the  order  giving  authorization  was  made  they  did  not  in  any 
manner  seek  to  review  the  order  of  authorization,  which  stands  in  full 
force  and  elTect. 

The  petitioners  in  this  proceeding  asked  for  an  order  requiring  the 
New  York,  New  Haven  and  Hartford  Railroad  Company  to  cancel  the 
■ale  to  it  by  the  New  York  Central  and  Hudson  River  Railroad  Com- 
pany of  said  23,520Vj  shares  of  stock  of  the  Rutland  Railroad  Company, 
and  to  make  a  furtlier  order  that  said  the  New  York,  New  Haven  and 
Hartford  Railroad  Company  desist  and  refrain  from  taking  any  part 
in  tbe  management  or  control  of  the  Rutland  Railroad  Company  tx  its 

The  petition  ia  dismissed  upon  the  ground  that  the  whole  matter  wsa 
determined  in  the  former  proceeding. 
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Giiggenheimer,  Untermyer  &  Mareball,  for  applicants. 

E.  D,  Eobbins,  for  the  New  York,  New  Haven  and  Hartford 
Bailroad  Company. 

A.  S.  Lyman,  for  the  New  York  Oeotral  and  Hudson  River 
Railroad  Company, 

Stevess,  Chairman. —  The  petitioners  have  filed  with  this 
commission  a  petition,  the  prayer  of  which  is  as  follows: 

Tour  petitionee  tlierefore  pray  that  said  public  service  eommiasioii  of  the 
itate  of  New  York  for  the  second  district  may  make  an  order  requiring  said 
the  New  York,  New  Haven  and  Hartford  Railroad  Company  to  cancel  the 
sale  by  the  New  York  Central  and  Hudwn  River  Railroad  Company  to  it 
of  the  said  23,520i^  shares  of  stock  of  the  Rutland  Bailroad  Company,  and 
that  the  said  the  New  York,  New  Baven  and  Hartford  Bailroad  Company 
desist  and  refrain  from  taking  any  part  in  the  management  or  control  of 
the  Rutland  Railroad  Company  or  its  affairs. 

A  copy  of  the  petition  has  been  served  upon  the  New  York, 
New  Haven  and  Hartford  Railroad  Company  and  also  upon  the 
New  York  Central  and  Hudson  River  Railroad  Company,  and 
answers  thereto  have  been  interposed  by  both  companies. 

The  facts  in  the  case  are  as  follows:  Prior  to  February,  1911, 
the  New  York  Central  and  Hudson  River  Railroad  Company 
was  the  owner  of  4T,041  shares  of  the  capital  stock  of  the  Rutland 
Railroad  Company,  In  or  about  the  month  of  February,  1911, 
it  sold,  and  delivered  either  directly  or  indirectly,  to  the  New 
York,  New  Haven  and  Hartford  Railroad  Company  23,0351^ 
shares  of  said  stock.  The  Rutland  Railroad  Company  is  a 
domestic  corporation,  and  the  assent  of  this  commission  was 
required  for  such  sale  and  transfer  by  section  54  of  the  Public 
Service  Commissions  Law.  No  application  was  made  to  this 
commission  for  such  authorization  at  the  time  of  the  transfer  nor 
until  about  December,  1911.  About  November,  1911,  the  New 
York  Centra]  and  Hudson  River  Railroad  Company  contracted  to 
sell  to  the  New  Haven  Company  23,520^^  shares  of  the  stock 
of  the  Rutland  Railroad  Company;  and  on  December  27,  1911, 
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the  New  Haven  compEny  duly  filed  with  thia  eommiaaion  its 
petition  asking  leave  to  purchase  47,041  shares  of  the  preferred 
stock  of  the  Rutland  company,  including  the  23,0351/^  shares  of 
the  preferred  stock  of  the  ^Rutland  Railroad  Company  which  was 
Bold  and  transferred  in  or  about  the  month  of  February,  1911. 
A  hearing  was  given  upon  the  said  application  of  the  New  Haven 
company  after  due  notice,  and  at  such  hearing  the  petitioners 
herein  duly  appeared  by  their  attorneys  who  represent  them  upon 
this  application.  Said  petitioners  opposed  the  opplication,  and 
considerable  testimony  was  given  by  both  parties  and  briefs  sub- 
mitted. After  due  deliberation,  by  an  order  dated  May  9,  1912, 
this  commission  authorized  the  said  the  New  York,  New  Haven 
and  Hartford  Railroad  Company  to  purchase,  take  and  hold  the 
47,041  shares  of  the  preferred  stock  of  the  Rutland  Railroad 
Company,  being  the  sliares  owned  by  the  New  York  Central  and 
Hudson  River  Railroad  Company,  and  including  therein  both  the 
23,035y2  shares  sold  in  February,  1911,  and  the  23,5201^  shares 
contracted  to  be  sold  in  November,  1911. 

At  the  time  of  the  decision  of  the  case  and  the  making  of 
said  order  the  commission  unanimously  agreed  upon  a  statement 
of  its  reasons  for  the  making  of  such  order,  which  statement  is 
as  follows : 

1.  That  the  acquisition  of  the  stock  of  the  Rutland  Railroad 
Company  by  the  New  Haven  company  is  not  believed  to  be  in 
violation  of  the  statute  of  the  United  States  commonly  known 
as  the  Sherman  Law,  and  is  not  in  violation  of  the  principles 
laid  down  in  any  decision  of  the  courts  to  which  its  attention 
has  been  called. 

2.  That  the  Rutland  railroad,  in  connection  with  its  subsidiary 
water  line,  the  Rutland  Transit  Ciompany,  is  a  natural  route 
tetween  New  England  territory  reached  only  by  the  New  Haven 
road,  and  the  West  and  Northwest;  that  the  operation  of  the 
Butland  by  the  New  Haven  will  in  effect  constitute  a  new  through 
line  from  New  England  to  all  points  reached  by  the  Rutland 
Transit  Company. 

S,  That  the  New  York  Central,  which  at  present  controls  the 
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Kutland,  is  to  a  material  extent  a  competitor  with  the  Rutland ; 
while  on  the  other  hand  the  Kutland  is  by  its  connection  with 
the  Boston  and  Maine  a  natural  extension  of  the  New  Haven 
Bjfltem  as  at  present  operated,  and  that  the  natural  effect  of  the 
control  of  the  Rutland  by  the  New  Haven  will  be  to  increase 
competition  and  induce  a  verj'  considerable  increase  of  business 
over  the  Rutland  from  and  to  New  England  points. 

4,  That  if  such  anticipated  increase  of  business  over  the  Ent- 
land  is  realized  it  will  afford  additional  facilities  to  the  public 
and  be  of  very  considerable  benefit  to  the  cities  and  villages  readied 
by  the  Kutland  in  New  York  and  Vermont. 

5,  That  the  commission  adheres  to  the  principle  laid  down 
by  it  in  the  Ontario  and  Western  case,  that  iu  transfers  of  control 
of  a  subsidiary  railroad  it  should  recognize  and  protect  the  rights 
of  minority  stockholders.  That  it  does  not  follow  from  this 
principle  that  in  every  case  the  purchasing  road  should  offer 
to  the  minority  stockholders  the  same  price  for  their  stock  which 
it  is  willing  to  pay  for  control.  While  such  a  condition  might 
well  be  imposed  in  a  case  where  the  transfer  would  create  a 
control  by  a  traffic  line  which  did  not  theretofore  exist,  in  the 
present  case  the  control  is  now  in  the  hands  of  the  Central  and 
the  relief  sought  is  merely  the  transfer  of  that  control  to  the 
New  Haven.  If  the  result  of  the  transfer  to  the  New  Haven  is 
to  increase  the  business  of  the  Rutland  and  thereby  increase  its 
revenues,  it  will  be  to  the  manifest  advantage  of  the  minority 
stockholders.  The  position  taken  by  the  objecting  minority  stock- 
holders has  been  that  they  are  now  injured  by  the  treatment 
received  from  the  Central.  They  do  not  suggest  that  tiie  New 
Haven  will  accord  them  worse  treatment,  while  on  ^e  other  hand 
the  commission  is  satisfied  that  it  will  be  to  the  advantage  of 
the  New  Haven  to  develop  the  Rutland  materially  beyond  what 
it  is  doing  at  the  present  time.  The  transfer  itself  is,  therefore, 
an  advantage  to  the  minority  stockholders, 

6,  That  it  is  to  the  public  interest  of  that  portion  of  the  state 
of  New  York  through  which  the  Rutland  passes  that  the  control 
of  the  road  be  put  in  the  hands  of  the  New  Haven  company,  and 
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since  thi8  can  be  done  without  apparent  injury  to  the  minority 
stockholders,  and  in  the  opinion  of  the  commission  with  benefit 
and  advantage  to  them,  the  authorization  for  the  transfer  should 
be  made. 

The  petitioners  have  in  no  manner  sought  to  review  the  said 
order,  nor  have  th^  made  any  application  for  a  rehearing  in 
said  proceeding. 

In  the  month  of  May,  1912,  an  action  was  brought  by  the 
petitioners  against  the  three  railroad  companies  involved,  in 
which,  among  other  things,  an  injunction  was  asked  restraining 
the  transfer  by  the  Central  to  the  New  Haven  of  the  said 
23,5201^  shares  of  stock.  An  order  to  show  cause  was  obtained 
in  said  action  for  an  injunction  pendente  lite,  and  after  argument 
the  said  motion  was  granted  on  or  about  July  11,  1912,  and  an 
order  was  entered  restraining  the  defendant,  the  New  York 
Central  and  Hudson  River  Railroad  Company,  from  transferring, 
and  the  New  York,  New  Haven  and  Hartford  Railroad  Company 
from  receiving  by  transfer,  said  shares  of  stock.  An  appeal  was 
taken  by  the  railroad  companies  from  said  order,  and  the  order 
has  now  been  reversed  by  the  Appellate  Division  of  the  Supreme 
Court  for  the  first  department 

The  petition  in  this  matter  allies  that  in  spite  of  the  order 
made  by  the  Special  Term  declaring  the  proposed  sale  of  stock 
of  the  Rutland  Railroad  Company  to  be  illegal,  the  New  York, 
New  Haven  and  Hartford  Railroad  Company  has  practically 
assumed  control  of  the  Rutland  Railroad  Company,  and  has 
caused  various  of  its  employees,  officials,  and  nominees  to  be 
installed  in  positions  in  the  Rutland  Railroad  Company,  and 
that  the  business  of  the  Rutland  Railroad  Company  is  now  actu- 
ally dominated  and  controlled  by  the  New  York,  New  Haven  and 
Hartford  Railroad  Company  through  the  instrumentalities 
named. 

No  hearing  has  been  had  upon  the  petition  and  answers  filed 
in  this  case,  nor  is  any  deemed  to  he  necessary.  The  petitioners 
have  not  pointed  out  what  statute  confers  upon  the  commission 
the  powers  which  it  seeks  to  invoke  in  the  prayer  of  relief  herein- 


D,g,,z.d  by  Google 


228  State  Depabtment  Repoktb. 

Public  Scrrioe  CommieBlon,  Second  Diatrict. 

before  quoted  in  fiill.  If  the  commission  were  to  assume  that 
th^  would  be  able  bo  to  do  upon  a  hearing,  still  such  hearing 
is  deemed  to  be  unnecessary  for  the  reason  that  the  conmiission 
has  in  no  respect  changed  its  views  r^arding  the  case  as  set 
forth  at  the  time  of  its  making  the  order  of  Ma;,  1912. 

The  order  referred  to  was  a  determination  in  the  case  made 
hj  the  commiasion  after  the  fullest  consideration,  and  it  is  not 
alleged  that  either  the  New  Haven  or  the  Central  has  done 
anjthing  or  is  contemplating  doing  anything  which  is  not  fully 
warranted  by  that  order. 

For  these  reasons  the  petition  herein  should  be  denied. 


In  the  Hatter  of  the  Complaint  of  the  Lehiqh  Valley  Rail- 
BOAD  Company  against  the  Intkenatiokal  Railway  Com- 
pany, Asking  for  an  Interlocker  at  the  Grade  Crossing  of 
the  Tracks  of  the  Two  Roads  in  Union  Road,  in  tJie  Town  of 
Cheektowaga. 

(Pablic  Serrice  Commiision,  Second  District,  January,  1913.) 

Application  of  MCtlon  jo  of  th«  Public  Serrice  CommUsions  Law  aa  to  lighta 
of  two  MTCral  talltoadi  ai  to  ■  croadDg. 

In  this  caae  the  facts  are  peculiar  and  of  too  complicated  nature  to 
admit  of  the  usual  brief  atatement  contained  in  the  headnote.  The  point 
decided  is  that  the  Internationa]  Railway  Company  should,  under  all 
of  the  circumstancee  of  the  case,  construct,  maintain,  and  operate  an 
interlocker  at  the  crossing  of  its  tracks  at  grade  over  the  tracks  of  tho 
Lehigh  Valley  railroad  and  the  Erie  railroad  in  Union  road,  in  the  town 
of  Cheektowaga.. 

Porter  Norton,  for  International  Railway  Company. 

E.  H.  Bolea,  for  L^igh  Valley  Railroad  Company. 

W.  L.  Mangf,  for  Erie  Railroad  Company. 

Stevens,  Chairman. —  The  facts  in  this  case  are  so  peculiar 
and  oompUoated  aa  to  require  a  careful  statem^it  of  all  tho 
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details.  It  is  only  in  this  manner  that  the  real  questions  to  be 
decided  can  be  sifted  out 

The  tracks  of  the  Erie  Railroad  Company  and  of  the  Leihigh 
Valley  Kailroad  Company  cross  Union  n^d,  a  public  highway  in 
the  town  of  Cheektowaga.  The  rights  of  way  of  the  two  railroad 
companies  are  adjacent,  and  the  distance  between  their  nearest 
tracks  is  sixty-nine  feet.  Each  railroad  is  double  tracked.  The 
International  Railway  Company  has  a  line  of  track  extending 
along  Union  road,  the  public  highway,  crossing  the  four  tracks  of 
the  two  railroad  companies. 

The  steam  railroads  were  constructed  before  the  street  railroad 
was  built,  and  hence  are  senior  in  point  of  time.  The  crossing 
of  tiie  Lehigh  tracks  by  the  trolley  tracks  was  effected  pursuant 
to  an  agreement  between  the  two  companies,  or  rather  their 
predecessors,  who  will  here  and  elsewhere  in  this  memorandum  be 
treated  the  same  as  the  existing  companies  which  have  succeeded 
to  all  of  their  rights  and  liabilities.  This  agreemeoit  was  executed 
on  the  21st  day  of  September,  1892,  and  is  in  full  force  and 
effect  at  the  present  time.  The  crossing  required  by  this  agree- 
ment was  simply  the  installation  of  the  ordinary  crossing  frogs, 
and  such  it  has  remained  up  to  the  present  time. 

The  twelfth  clause  of  this  agreement  reads  as  follows: 

12th.  It  by  resHon  of  said  croBaing  by  said  party  of  th«  leeond  part 
it  shall  hereafter  become  n»e8Bary  in  the  judgment  of  the  chief  engineer  for 
the  time  being  of  the  parties  of  the  first  part  [the  Luhigh]  or  by  order  of 
the  proper  anthorities  of  said  town  or  other  public  authoritie*,  to  have 
additional  or  improved  struotures  or  appliances,  said  party  of  the  flrst  part 
may  construct  such  Btructurcs  and  apptiant-es  and  the  party  of  the  second 
part  will  pay  the  cost  of  such  structures  and  appliancea. 

About  1904  the  Lehigh  deemed  it  essential  that  an  inter- 
locker  be  installed  at  this  point,  and  negotiations  were  had  with 
the  International  which  finally  resulted  in  the  agreement  to 
install  an  interlocking  plant  pursuant  to  the  provisions  of  the 
twelfth  paragraph  of  the  agreement  just  cited.  The  Lehigh  ac- 
cordingly constructed  an  interlocker  at  an  expense  of  something 
upward  of  $5,000,  which  cost  has  been  paid  to  the  L^igh  by 
the  International.     After  the  construction  of  this  interlocking 
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plant  and  when  it  was  about  ready  to  operate  it  was  inspected  by 
the  electric  railroad  inspector  o£  this  commisaion,  who  pronounced 
the  same  dangerous  to  operate  by  reason  of  the  proximity  of  the 
north  derail  to  the  tracks  of  the  Erie  railroad.  The  precise 
situation  in  this  regard  will  be  explained  later.  The  criticism 
o£  the  inspector  was  deemed  well  founded,  and  in  fact  is  recog- 
nized by  every  engineer  as  being  correct.  The  result  was  that 
neither  the  International  nor  the  Lehigh  has  put  tlie  interlocker 
in  operation. 

The  interlocker  was  completed  about  March,  1903.  The  matter 
stood  in  this  situation  until  October,  1910,  when  the  Lehigh 
filed  a  complaint  with  this  commission  against  the  Internationa], 
setting  forth  such  of  the  foregoing  facts  as  it  deemed  material. 
The  prayer  for  relief  was  as  follows : 

Wherefore  the  complainant  praj-a  that  this  matter  be  investigated  by 
the  rommission,  and  that  It  make  an  order  in  pursuance  of  the  powers  con- 
ferred upon  it  by  section  45  o(  the  Public  Service  CommisBinnB  Law  requiring 
tlie  defendant  to  permit  the  completion  of  an  efficient  interlocking  plant  at 
said  crossing  in  accordance  with  the  plans  heretofore  submitted  as  aforesaid 
to  and  approved  by  the  commission  on  July  30,  1903,  and  requiring  the 
defendant  to  assume  the  cost  ol  the  maintenance  and  operation  of  aaid  plant. 

The  International  interposed  its  answer  to  this  complaint,  said 
answer  being  filed  with  this  commission  October  31,  1910.  The 
concluding  paragraph  is  as  follows: 

That  if  iu  the  judgment  of  the  commission  it  shall  deem  an  interlocking 
device  operated  from  a  tower  at  said  Union  road  to  be  iiecessary,  this  defend- 
ant Bsks  that  the  commission  determine  that  all  changes,  improvements,  or 
additions  necessary  to  carrj  the  same  into  effect  require  the  joint  action  of 
the  complainant,  the  Erie  railroad,  and  this  defendant,  and  that  the  cost 
of  construction  and  installation  of  such  additional  plants  as  may  be  neces- 
sary in  order  to  make  the  plant  effective  for  said  three  railroads  be  appor- 
tioned between  the  said  corporationa,  and  that  the  cost  of  operation  and 
maintenance  of  the  plant  be  apportioned  between  the  complainant  and  tha 
Erie  railroad. 

A  hearing  was  had  upon  the  foregoing  complaint  and  answer 
on  the  11th  day  of  November,  1910,  at  which  hearing  it  was 
developed  that  the  interlocking  plant  had  been  constructed  and 
paid  for  as  hereinbefore  stated;  that  it  was  imsafe  to  operate 
owing  to  the  proximity  of  the  north  derail  to  the  southerly  track 
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of  the  Erie  railroad ;  and  that  to  make  the  interlocking  plant  safe 
and  efficient  it  should  be  extended  so  as  to  cover  the  Erie  crossing 
88  well  as  that  of  the  I^high.  It  further  appeared  that  the  Lehigh 
and  International  did  not  agree  as  to  who  should  paj  the  opera- 
tion and  maintenance  charges  incident  upon  the  installation  and 
operation  of  the  interlocking  plant.  It  was  assumed  and  stated 
by  counsel  for  both  the  I^high  and  the  International  that  there 
is  no  provision  of  law  conferring  upon  this  conunission  power 
to  determine  what  parties  should  bear  and  in  what  proportion  the 
expense  of  maintenance  and  operation  of  an  interlocking  plant 
They  therefore  proposed  to  submit  the  question  in  controversy 
between  them  as  to  such  expense  to  arbitration,  the  commission 
to  be  the  arbitrators,  and  the  whole  matter  to  be  disposed  of  by 
the  commission  pursuant  to  their  stipulation  for  arbitration. 

In  consequence  of  the  foregoing,  the  commission  on  the  30th 
day  of  Januarj',  1911,  made  an  order  reciting  such  of  the  fore- 
going matters  as  seemed  to  be  material,  containing  the  following 
order  clause: 

Ordered:  That  pursuant  to  leotion  50  of  the  Public  Service  CommlsBiont 
Law  a  bearing  in  the  above  entitled  matter  is  hereby  appointed  to  be  held 
at  No.  1216  Chamber  of  Commerce  building  in  the  city  of  Buffalo,  on  the 
lOth  day  of  February,  IBll,  at  10  o'clock  a.  m.,  and  the  Lehigh  Valley  Rail- 
road Company,  the  Erie  Railroad  Company,  and  the  International  Railway 
Company  are  hereby  directed  and  required  to  appear  at  said  hearing,  to  the 
end  that  a  determination  may  be  reached  with  reference  to  all  points  involved 
in  the  constniction,  maintenance,  and  operation  of  a  joint  interlocking  system 
which  will  include  both  of  the  above  mentioned  crossings  of  the  Lehigh  Valley 
Railroad  Company  and  the  Erie  Railroad  Company,  and  which  will  provide 
for  the  proper  construction  of  derails,  having  regard  for  safety  of  operation 
under  all  the  circumstances  of  this  case,  and  that  an  appropriate  final  order 
may  be  entered  in  the  premises. 

This  order  was  duly  served  upon  the  three  corporations  named, 
and  on  the  return  day  named  in  the  order  they  all  appeared  by 
their  respective  attorneys.  The  Erie  being  unprepared  to  proceed 
at  that  time,  the  ease  was  adjourned  to  ifareh  3,  1911,  at  which 
time  a  final  hearing  was  had,  all  evidence  which  any  party  desired 
to  offer  was  submitted,  and  the  case  closed  so  far  as  the  taking 
of  evidence  was  concerned. 

At  this  last  hearing  it  was  shown  by  the  Erie  that  the  Intema- 
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tional  procured  the  crossing  ia  queetion  over  its  tracks  by  con- 
dcumation  proceedings,  pursuant  to  the  Sailroad  Law  as  it  ex- 
isted at  that  time.  Thoee  proceedings  cuhninated  in  a  final  order 
and  judgment  of  the  Supreme  Court  of  the  state  of  New  York 
granted  at  a  special  term  held  on  the  27th  day  of  November, 
1893.  This  judgment  confirmed  lie  report  of  commissioners' 
appointed  for  the  purpose  of  determining  the  manner  of  crossing 
and  the  compensation  to  be  awarded  therefor,  and  the  report  is 
set  out  in  detail  in  the  judgment.  The  report  and  judgment 
determined  that  the  International  should  cross  the  tracks  of  the 
Erie  at  the  point  where  such  crossing  now  exists  and  in  the  man- 
ner in  which  it  now  is  constructed,  and  it  also  gives  numerous 
directions  as  to  the  management  of  the  crossing.  It  further 
provides  that  the  International  shall  pay  the  Erie  the  sum  of  $25 
per  annum,  payable  in  semi-anoual  payments  of  twelve  dollars 
and  fifty  cents  each,  on  the  first  days  of  April  and  October 
in  each  year,  as  and  for  and  in  full  compensation  to  said  Erie 
liailroad  Company  for  any  and  all  damage  and  expense  caused 
said  defendant  by  the  plaintiff's  tracks  and  cars  crossing  the 
defendant's  lands,  roadway,  right  of  way,  and  tracks  at  said 
crossing.  It  also  awarded  to  the  Erie  Kailroad  Company  the  sum 
of  one  dollar  damages  for  the  right  to  cross,  the  Erie  owning  the 
fee  of  the  soil  to  the  eent«r  of  the  highway. 

At  the  hearing  before  the  commissioners  it  appears  that  the 
Erie  contended  that  the  crossing  should  he  made  by  means  of  an 
undercrossing ;  or  if  no  undercrossing  is  constructed,  then  a  tower 
with  interlocking  signals  should  be  erected  and  maintained ;  or  if 
neither  of  these  means  should  be  ordered,  that  a  tower  should  be 
erected  and  maintained  so  as  to  operate  a  lever  constructed  with 
the  derailing  track  of  the  International.  All  of  these  requests  of 
the  Erie  were  denied,  and  the  crossing  was  made  at  grade,  with 
what  is  known  as  the  Rochester  derailing  device. 

After  refusing  the  foregoing  requests  of  the  Erie,  in  their 
report  the  commissioners  make  the  following  statement: 

In  making  this  report  the  commiBsioners  desire  to  stAte  that  on  account 
of  tlie  fact  that  the  plaintifTa  track  eroecea  the  Lehigh  Valley  railroad  at 
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grade  bat  *  short  diatauce  (rom  the  defenduit's  right  of  way  and  tracke,  and 
also  carries  very  heavy  and  permanent  Bubstructure  conaisting  of  tunnel 
tracks  wailed  up  with  stone  and  under  a  large  and  expensive  trestle  over  said 
tunnel  track  but  a  short  distance  from  tlie  defendant's  tracks  on  the  north 
belonging  to  the  Delaware,  Lackawanna  and  Western  Railroad  Company,  we 
find  that  it  is  practically  impossible  without  bringing  in  the^  other  raOroad 
companies  as  parties  to  provide  an  under-  or  overcroseing  at  the  point  in 
question.  Inasmuch  as  the  view  up  and  down  defendant's  tracks  in  a  straight 
line  in  an  easterly  and  westerly  direction  is  unobstructed  for  upward  of  two 
miles,  and  there  is  little  or  no  grade  to  affect  the  situation  and  the  running 
of  trains,  we  do  not  consider  it  just  or  proper  or  necessary  to  require  the 
erection  of  a  tower  and  interlocking  switches  at  this  crossing.  The  chief 
particular  advantage  of  a  tower  at  this  particular  crosaing  over  the  Rochester 
devioe  which  we  have  recommended  is  claimed  to  be  tbe  fact  that  a  man 
operating  the  tower  system  would  have  a  better  view  in  case  of  a  fog  than 
a  man  operating  the  Bochester  switch  at  grade  with  tbe  tracks  in  question. 
We  do  not  coincide  with  this  view,  and  if  we  did,  we  do  not  think  that  the 
danger  at  this  crossing  is  sutBciently  great  to  require  that  either  party  to 
this  proceeding  should  be  put  to  the  large  expense  of  erecting  and  maintain- 
ing a  tower  and  interlocking  switches. 

The  judgment  orders  "  that  the  aaid  report  of  said  commiB- 
sionera  and  the  ascertaininetits  and  determinations  therein  con- 
tained be  and  it  is  and  they  are  in  all  things  conflnned." 

The  crossing  construction  directed  by  the  court  pursuant  to 
the  report  of  the  commissioners  is  as  follows:  On  the  north 
side  of  tbe  Erie  tracks,  and  about  sixty-seven  and  one-half  feet 
from  the  north  rail,  there  is  a  derail  provided ;  and  on  the  south 
side  of  the  Lehigh  tracks  (the  L^igh  being  the  southerly  road 
of  the  two)  a  derail  is  provided  sixty  feet  from  the  southerly 
rail  of  the  Lehigh.  Each  derail  is  operated  by  a  lever.  A  car 
approaching  from  the  north  necessarily  halta  before  reaching  the 
derail,  and  cannot  pass  that  point  until  after  the  motorman 
has  passed  over  the  tracks  to  the  lever  upon  the  other  side  and 
then  has  thrown  the  switch  so  that  tbe  car  can  proceed.  The  car 
is  not  at  liberty  then  to  proceed  until  a  signal  is  given  by  the  con- 
ductor that  it  shall  go  forward.  With  cars  approaching  from  the 
south  the  operation  is  precisely  the  same. 

The  objection  to  tbe  use  of  tbe  interlocking  system  conatructed 
by  the  Lehigh  is  that  the  derail  upon  the  north  side  of  the  Lehigh 
tracks  IB  placed  within  the  Lehigh  right  of  way.     The  diBtanoe 
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from  the  nort^  rail  of  the  Lehigh  to  the  south  rail  of  the  Erie 
is  onlj  aixtj-nine  feet,  and  a  car  proceeding  south  and  crossing 
the  Erie  tracks  might  be  halted  by  the  derail  ao  that  the  rear 
end  of  the  car  would  remain  upon  the  Erie  tracks,  thereby  expos- 
ing it  to  collision  with  a  passing  train  of  the  Erie.  In  short, 
it  is  agreed  that  the  derail  can  not  safely  be  placed  in  the  limited 
distance  between  these  two  tracks. 

The  International  runs  trailers  with  some  of  its  cars,  and 
sometimes  runs  two-car  trains.  At  the  first  hearing  the  following 
question  was  asked  of  the  general  manager  of  the  International: 

Q.  Id  Dtber  words,  your  poBitioti  is,  it  is  absolutely  unsKfo  to  have  any 
chance  of  derailing  the  car  between  these  tracks  {referring  to  the  Erie  and 
Lehigh  tracks)  t 

To  this  question  the  answer  was  "  Yes." 

Q.  There  is  not  space  in  there  enough  to  get  in  a  proper  derail  so  that  your 
car,  if  derailed  —  it  will  expose  you  to  further  dangers! 
A.  Yea. 

There  is  no  suggestion  in  the  case  that  any  one  differs  from 
this  conclusion,  hence  it  is  unnecessary  to  pursue  furtber  the 
question  whether  a  derail  can  be  operated  between  tracks. 

It  is  unquestioned  that  a  joint  interlocker  can  be  constructed 
at  this  point  which  can  be  operated  for  both  crossings  from  the 
tower  already  constructed,  by  one  operator. 
Expense  Involved: 

The  tower  and  apparatus  for  signals  and  derailing  already  in- 
stalled have  cost  the  sum  of  $5,454.79,  which  sum  has  been  paid 
by  the  International  to  the  Lehigh.  It  is  estimated  by  tJie  Inter- 
national in  its  brief  that  the  annual  expense  of  maintenance  and 
operation  would  be  $2,807.  Just  how  this  amount  is  made  up 
does  not  appear.  A  letter  from  counsel  to  the  International  dated 
December  15,  1910,  contains  the  following: 

I  inclose  herein  a  statpment  from  our  book  nf  th«  total  coat  of  oprration 
and  maintenance  of  the  tower  tor  the  years  1909  and  IftlO  on  our  Lockport 
division  of  the  Central  railroad,  which  Mr.  Wilson  who  made  the  estimate 
for  me  said  in  hix  judgment  would  be  a  fair  eatimate  of  the  maintenance 
and  operation  of  the  interlocking  tower  at  the  Union  road. 


Dignz.dnyCoO'^IC 


Matt£h  of  Lbhioh  Valley  Railboad  Company.      235 
Public  Serriee  Commiseion,  Secon'd  District. 

The  statement  accompanying  the  letter  shows  that  the  total 
co8t  of  operation  for  one  year  was  $1438.59,  and  maintenance  for 
the  same  time  was  $384.22:  a  total  for  the  year  of  $1822.81. 

At  page  112  of  the  minutes,  Mr,  Wilson,  the  general  manager 
of  the  International,  states  that  he  has  made  an  estimate  of  the 
entire  cost  of  maintenance  and  operation  of  a  similar  tower, 
and  his  estimate  is  $2,800  a  year,  the  maintenance  being  about 
$500  and  the  operation  about  $2,300.  At  page  114  Mr.  Wilson 
states  that  the  cost  of  the  additional  installation  required  for  the 
purpose  of  covering  the  Erie  tracks  will  bo  about  $3,000 ;  and  at 
page  115  he  estimates  the  entire  maintenance  at  $500  a  year,  or 
about  $100  for  that  portion  of  the  plant  required  by  the  Erie 
tracks. 
Positions  of  the  Variowi  Parties: 

The  International  admits  that  under  its  contract  with  the  Le- 
high executed  in  1892  it  is  liable  for  the  expense  of  constructing 
and  installing  the  interlockei  at  the  Lehigh  crossing.  This  ex- 
pense it  has  already  paid. 

It  desires  that  the  interlocker  be  extended  so  as  to  cover  the 
Erie  crossing,  and  claims  that  the  expense  of  the  installation  of 
such  extension  should  be  borne  by  the  Erie  and  International 
jointly. 

It  claims  that  the  exp^ise  of  maintenance  and  operation  of  the 
joint  interlocker  should  be  borne  by  the  three  corporations  jointly. 

The  Lehigh  claims  that  Uie  expense  of  maintenance  and  opera- 
tion should  be  borne  by  the  IntemationaL  It  bases  this  claim 
on  several  grounds: 

First,  the  contract  of  1892 ; 

Second,  the  fact  that  the  International  is  the  junior  road  and 
that  the  junior  road  should  always  bear  such  expense; 

Third,  the  practical  construction  of  the  contract  which  has  been 
given  to  it  by  the  International  and  the  alleged  recognition  by  the 
International  of  its  duty  to  pay  maintenance  and  operation 
charges  until  a  recent  period. 

The  Erie  contends  — 

1.  That  the  judgment  of  the  Supreme  Court  permitting  the 
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crosaiog  at  grade  without  an  interlocker  in  the  manner  prescribed 
in  the  judgment  ia  eonchiaive  upon  this  commission  and  that  it 
has  no  power  to  change  that  determination,  the  situation  as  to 
danger  not  having  been  changed  in  any  respect,  as  it  claims.  To 
support  this  claim  it  produced  proof  showing  that  no  more  cars 
are  operated  over  the  crossing  by  either  the  steam  or  the  electric 
road  than  in  1893,  and  that  the  physical  conditions  have  not 
changed  in  any  respect  so  as  to  create  a  greater  danger  at  the 
crossing. 

2.  That  safety  does  not  require  the  construction  of  an  inter- 
locking plant  at  this  crossing.  To  sustain  this  contention  as  a 
matter  of  fact  it  relies  upon  the  adjudication  of  the  court  and  also 
upon  the  further  fact  that  no  accident  has  occurred  at  this  crossing 
since  its  construction  as  well  as  upon  the  physical  conditions, 
there  being  a  Btraightawny  view  of  two  miles  in  either  direction 
along  the  Eric  tracks. 

3.  That  if  the  interlocker  is  installed  it  is  not  liable  for  any 
part  of  the  expense  of  either  installation,  maintenance,  or  opera- 
tion, and  this  chiefly  by  reason  of  the  fact  that  the  International 
IB  the  junior  road  and  there  is  no  equity  requiring  the  Erie  to  pay 
any  part 

Questiotis  Involved: 

The  facts  in  this  case  raise  some  novel  and  peculiar  questions 
as  to  the  power  of  the  commission: 

First,  it  can  not  order  an  interlocking  system  for  the  Lehigh 
alone  owing  to  the  physical  situation.  In  fact,  it  has  practically 
prevented  the  operation  of  the  interlocker  already  installed  on  the 
ground  that  it  creates  more  danger  than  it  prevents. 

Second,  what  power,  if  any,  has  the  commission  to  determine 
who  shall  pay  the  expense  of  maintaining  and  operating  the  inter- 
locker, if  one  is  erected?  Counsel  for  the  T.ehigh  and  Interna- 
tional both  agree,  rightly  or  wrongly,  that  such  power  has  not  been 
conferred  upon  the  commission,  and  put  the  question  before  us  for 
decision  as  arbitrators. 

Third,  the  Erie  raises  the  question  that  tiie  judgment  of  the 
Supreme  Court  is  conclusive  upon  us  as  to  the  necessity  for  an 
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interlocker  at  its  tr&cks.  It  further  raises  tlie  question  that  safety 
does  not  require  an  interlocker  in  any  event,  and  relies  upon  the 
indisputable  fact  that  no  accident  has  ever  occurred  at  this  cross- 
ing under  the  system  of  operation  directed  by  the  court.  Again, 
it  claims  that  we  have  no  powOT  tti  require  it  to  pay  any  portion 
of  the  expense; 
Discussion  of  the  Foregoing: 

Whatever  power  the  commission  possesses  in  the  premises  is 
found  in  section  50  of  the  Public  Service  Commissions  Law.  It 
is  better  to  select  the  pertinent  language  from  this  section  rather 
than  cite  it  in  full  The  first  sentence  provides  that  if  in  the 
judgment  of  the  commission  having  jurisdiction,  additional  con- 
struction, apparatus,  or  device  for  use  by  any  railroad  corporation 
or  street  railroad  corporation  in  or  in  connection  with  the  tranfl- 
portation  of  passengers  or  property  ouglit  reasonably  to  be  pro- 
vided, or  any  additions  or  changes  in  construction  should  reason- 
ably be  made  thereto  in  order  to  promote  the  security  or  con- 
venience of  the  public  or  wnployees,  the  commission,  after  a 
hearing  either  on  its  own  motion  or  after  complaint,  may  make 
and  serve  an  order  directing  such  improvements,  changes,  or  addi- 
tions to  be  made  within  a  reasonable  time,  and  it  then  becomes 
the  duty  of  the  corporation  upon  which  the  order  is  served  to 
make  the  changes  and  additions  thus  required  of  it ;  and  it  follows 
as  a  matter  of  course  that  the  corporation  must  pay  all  the  expense 
of  construction  and  installation,  and  if  any  expense  is  involved  in 
operation  it  must  also  pay  such  expense.  This  sentence  clearly 
has  reference  to  such  construction  as  affects  the  property  of  one 
road.  Where  the  construction  involves  the  property  of  two  roads 
such  construction  is  governed  by  the  second  sentence  of  the  same 
section,  which  provided  — 

If  any  repairs,  improvementa,  changea  or  additions  which  the  comniiBsioii 
baa  determined  to  order  require  joint  action  by  two  or  more  of  said  corpora- 
tion! the  commisflion  ehall,  l»e(ore  entry  and  service  of  order,  notify  the  aaid 
corporations  that  such  repairs,  improvementB,  changes  or  additions  will  be 
required  and  that  the  same  shall  be  made  at  their  joint  coat,  and  thereupon 
the  said  corporations  shell  have  thirty  days  or  audi  longer  time  as  the  com- 
misiian  may  grant  within  which  to  agree  upon  the  pnrt  or  division  of  cost 
of  Muh  rqmira,  ImpTovements,  chuigee  or  addition*  which  «m1i  dull  bmi. 


■  Google 


State  Depabtment  Kbpobts. 


Public  Serrioe  CommiMioD,  Seoood  District. 


It  at  the  expiration  of  such  time  auch  corporations  sball  full  to  Ale  with 
tbe  commisBion  a  stateinent  that  an  agreement  has  been  made  for  a  division 
or  apportionment  of  aucli  repairs,  improvementa,  changes  or  additions,  the 
commiHsion  ihal!  have  authority,  after  further  hearing,  to  fli;  in  its  order 
the  proportion  of  bucIi  cost  or  expense  to  i>e  borne  by  each  corporation  and 
the  manner  in  which  the  same  shall  l>e  paid  and  secured. 

The  provision  for  further  hearing,  if  it  should  become  applicable 
in  thia  case,  has  been  waived  by  all  the  parties  involved ;  and  by 
stipulation  it  is  provided  that  if  the  commission  finds  thia  section 
to  be  applicable,  it  may  go  ou  and  make  the  determination  without 
giving  notification,  waiting  for  thirty  days,  and  then  proceeding 
to  further  hearing.  The  parties  disagree  upon  the  question  of 
division  of  cost,  if  any  there  should  be,  and  have  submitted  their 
briefs  upon  the  entire  question,  and  the  commission  is  at  liberty 
to  proceed  under  the  stipulation  to  a  decision  of  the  same.  The 
difficulty  in  this  case  to  be  overcome  is  that  neither  this  section 
nor  any  other  provides  for  apportioning  the  cost  of  operation  of 
a  device  which  ia  jointly  used  and  requires  joint  action  to  operate. 
The  draughtsman  of  this  section  apparently  did  not  have  in  mind 
such  a  contingency,  and  because  of  the  absence  of  direct  language 
conferring  the  power  of  apportioning  the  cost  of  operation  upon 
tbe  commission,  counsel  for  the  International  and  the  Lehigh 
have  agreed  to  arbitrate  the  point  and  selected  tbe  eommission  as 
arbitrators.  Their  view  and  the  resulting  agreement  do  not  de- 
prive this  commission  of  the  power  and  jurisdiction  to  determine 
the  division  of  cost  if  it  is  conferred  by  the  statute. 

Passing  this  point  for  the  present,  it  should  next  be  pointed 
out  that  if  the  contention  of  the  Erie  is  correct :  that  the  commis- 
sion has  no  power  to  order  an  intcrlocker  at  its  crossing,  it  i? 
practically  inhibited  from  ordering  an  interlocker  at  the  Lehigh 
crossing,  and  therefore  it  becomes  somewhat  important  to  deter- 
mine what  question  should  be  first  taken  up  and  decided  in  order 
to  determine  the  effect  of  such  decision  upon  the  other  points  in 
the  caaa 

Without  dwelling  further  upon  the  embarrassments  and  diffi- 
culties, and  after  much  reflection  as  to  the  method  of  meeting 
them,  I  suggest  the  following  course  of  procedure.     The  whole 
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case  arises  directly  from  a  provision  in  the  contract  or  agreement 
between  the  International  and  the  Lehigh.  Under  that  provision 
the  Lehigh  has  the  right  to  require  the  International  to  install 
additional  or  improved  structures  or  appliances  at  this  crossing. 
That  provision  is  the  twelfth,  and  has  heen  hereinhefore  quoted  in 
full,  but  for  clearness  will  be  repeated  at  this  time. 

12th.  If  by  reaHOD  of  said  croasing  bj  said  pMTty  of  the  Becond  part  it 
ahal)  hereafter  become  necessary  in  the  judgment  of  the  chief  engineer  for 
the  time  tieing  of  the  parties  of  the  first  part  or  by  order  of  the  proper 
BUthoritiee  ol  said  Town,  or  other  public  authorities,  to  have  additional  or 
improved  structures  or  sppliances.  said  part;  of  the  first  part  may  con- 
struct such  Htructures  and  appliances  and  the  part;  of  the  second  part  will 
pay  the  cost  of  such  structures  and  appliances. 

The  Lehigh  has  required  the  construction  and  installation  of  an 
interlocking  plant  pursuant  to  this  provision.  The  International 
has  acquiesced  in  the  position  of  the  Lehigh  that  it  was  entitled 
to  require  such  construction  and  installation,  and  it  has  paid  the 
expense  which  has  been  incurred  to  that  end.  The  parties  differ 
only  upon  one  point,  and  that  is,  by  whom  the  expense  of  main- 
tenance and  operation  shall  be  paid:  the  Lehigh  claiming  that 
the  contract  fairly  requires  that  such  expense  shall  be  paid  by  the 
International,  and  the  International  claiming  that  it  should  be  ap- 
portioned between  the  two.  The  contract  eoncededlj  does  not 
contain  explicit  words  upon  this  point,  and  which  party  is  right 
is  necessarily  a  matter  of  construction. 

We  should  determine  in  the  first  instance  what  is  the  proper 
construction.  Upon  this  point  I  submit  the  following  considera- 
tions: 

First,  the  International  is  the  junior  road,  and  I  think  it  may 
be  fairly  said  that  the  general  custom  is  that  a  junior  road  shall 
pay  al!  the  expense  of  constructing  and  maintaining  a  crossing. 
This  is  not  invariably  true,  as  is  shown  by  the  contract  with  the 
predecessor  of  the  Erie  put  in  evidence  by  the  International. 

Second,  in  every  place  where  the  payment  of  expense  is  men- 
tioned in  the  contract,  such  payment  is  fo  be  made  by  the  Interna- 
tional. Thus  the  first  paragraph  provides  that  the  International 
will  construct  the  crossing  and  approaches.    The  second  providea 
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"  that  the  said  croesing  shall  be  constructed  and  maintained  in 
good  order  and  in  manner  and  condition  satisfactory  to  the  chief 
engineer  for  the  time  being  of  either  of  the  parties  of  the  first  part 
by  and  wholly  at  the  expense  of  the  said  party  of  the  second  pari." 
Tbifi  provision  shows  that  the  maintenance  of  the  crossing  was  to 
be  taken  care  of  by  the  International  As  the  crossing  was  con- 
structed is  the  first  instance,  and  as  It  was  contemplated  to  be  con- 
structed, there  was  no  operation  cost  in  the  sense  of  operating  an 
interlocker,  but  the  crossing  was  to  be  maintained  in  good  order 
by  the  International  by  and  wholly  at  its  expense.  It  is  dif&cult 
to  see  why  this  provision  does  not  apply  to  the  crossing  as  it  may 
be  constructed  under  any  other  clause  or  paragraph  of  the  con- 
tract The  third  paragraph  provides  that  the  crtwsings,  and  all 
frogs,  rails,  and  other  materials  and  appliances  in  connection 
therewith,  shall  be  forever  maintained  in  manner  and  condition 
satisfactory  to  the  chief  engineer  for  the  time  being  of  the  Ldiigh. 
The  burden  of  maintaining  the  property  according  to  this  clause 
is  clearly  uprai  the  International.  It  does  not  apply  merely  to  the 
frogs  and  rails,  but  to  all  other  materials  and  appliances  in  con- 
nection therewith,  and  it  seems  to  be  reasonably  clear  that  such  ap- 
pliances are  those  contemplated  in  the  original  construction  or 
which  may  thereafter  be  installed  pursuant  to  any  other  provision 
of  the  contract. 

The  fourth  clause  provides  that  the  Lehigh  may  at  any  time 
thereafter  put  in  additional  tracks  or  change  the  tracks  across  the 
street,  and  'that  in  case  it  shall  so  do  the  International  "  shall 
forthwith,  after  notice  so  to  do,  at  its  own  expense  make  such 
changes  as  may  be  necessary  to  cross  any  such  additional  or  altera^i 
tracks  in  the  manner  hereinbefore  provided,  and  all  the  provisions 
of  this  contract  shall  then  apply  to  such  additional  and  modified 
tracks,  crossings,  and  appliances."  That  is  to  say,  the  Interna- 
tional shall  pay  all  the  expense  of  crossing  such  additional  tracks  as 
the  Lehigh  may  at  any  time  put  in. 

The  fifth  clause  requires  the  putting  in  of  suitable  planking  for 
paving  which  may  be  required  by  the  chief  engineer  of  the  Lehigb 
or  by  the  proper  authorities  of  the  town  of  Cbeektowaga.    This 
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paving  the  IntematioDal  is  to  pay  for  and  thercnfter  maintain 
in  good  condition,  and  the  International  is  to  do  and  perform  all 
acts  and  things  in  respoct  of  paving  and  re-paving,  planking  and 
re-plankiug  -which  the  I^high  ia  or  may  be  required  by  the  town 
authorities  of  the  town  of  ("heektowaga  to  perform. 

In  the  tenth  clause  the  International  assumes  all  responsibility 
and  liability  to  any  and  all  persons  for  any  and  all  injuries  and 
damages  to  persons  and  property  which  may  happen  or  arise  or 
be  done  or  caused  during  or  by  reason  of  the  constnietion  or  main- 
tenance of  its  said  railway  tracks,  poles,  wires,  or  appliances,  used 
in  connection  with  the  crossing  of  the  tracks  of  the  parties  of  the 
first  part  as  herein  provided,  excepting  suck  injuri-es  or  damages 
as  may  be  caused  by  Ike  sole  negligence  of  the  parties  of  the  first 
part  (the  Lehigh).  The  International  agrees  that  it  will  indem- 
nify and  save  harmless  the  Lehigh  from  all  claims,  demands,  suits, 
recoveries,  or  judgments  which  may  arise  or  be  made,  brou^t  or 
recovered  by  reason  of  any  such  injuries  or  damages  excepting  as 
aforesaid. 

The  eleventli  clause  provides  — 

The  priTilegps  hereinbefore  granted  are  granted  upon  a  further  expreta 
eonditjon  that  whenever  anytliing  nay  be  done  or  na^  be  re<{uired  to  be  done 
under  and  in  pursuance  of  any  of  the  lana  of  this  State  or  bv  any  action 
of  the  proper  authorities  of  tlie  town  of  Cheektowaga  in  reapect  to  said  cross- 
ing, the  party  of  the  second  part  Itbe  international]  shall  at  its  own  expense 
make  all  oeeesBary  changes  in  its  grades  and  tracks  and  appliances  necesaarj 
according  to  the  reguirements  of  such  law  or  action  of  such  authorities. 

The  twelfth  and  one-half  clause  is  significant: 

If  hy  reason  of  aaid  crossing  by  said  party  of  the  second  part  it  shall 
bereafter  become  necessary  In  the  judj?ment  of  the  chief  fngineer  tor  lbs 
time  being  of  tlie  parlies  of  the  flrnt  part  or  by  order  of  the  proper  authorities 
cf  said  town  or  otber  publii;  authorities,  that  a  flagman  or  gsteman  b« 
stationed  at  the  said  crosaing,  suid  parties  of  the  Hrst  part  may  appoint 
»uch  flagman  or  gateman  and  the  party  of  the  second  part  will  pay  to  the 
parties  of  the  first  part  one-half  of  the  expense  thereof,  and  the  said  parties 
of  the  flrst  part  agree  that  upon  complaint  made  by  the  party  of  the  second 
part  they  will  discharge  any  such  flagman  or  gateman. 

The  International  looks  upon  this  as  a  provision  showing  that 
the  expense  of  operation  of  any  appliance  installed  under  the 
Dept.  Rep.  Vol.  II.—  16 
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twelfth  clause  ie  not  to  be  paid  solely  hj  the  International.  A 
little  analyais  of  this  position  will  show  that  it  is  not  warranted. 
A  flagman  or  gateman  could  not  be  installed  by  reason  of  the 
eziatence  of  the  tracks  of  the  International  running  longitudinallj' 
along  the  highway.  It  was  possible  that  a  flagman  might  be  or- 
dered at  the  L^igh  crossing  by  a  public  authority,  to  be  kept  there 
at  the  expense  of  the  Lehigh.  Such  flagman  would  not  be  in- 
stalled by  reason  of  the  existence  of  the- International,  but  for  the 
protection  of  the  traveling  public  other  than  it  The  expense 
would  be  chargeable  solely  to  the  Lehigh.  The  L^igh  takes  the 
opportunity  afforded  by  this  contract  to  require  the  International 
to  pay  half  of  an  expense  which  might  possibly  devolve  upon  it 
alone.  This  seems  to  me  to  be  convincing  proof  that  in  connec- 
tion with  the  other  clause  hereinbefore  referred  to,  the  LeJiigh  did 
not  propose  to  be  subjected  to  any  direct  expense  whatsoever  by 
reaaon  of  this  crossing,  and  in  fact  proposed  to  exonerate  itself  to 
the  extent  of  one-half  of  an  expense  which  might  devolve  upon  it 
even  if  the  International  were  not  there.  In  short,  in  every  phrase 
and  clause  of  this  contract  which  relates  to  expense,  that  expense 
is  thrown  upon  the  International  and  it  alone.  This  the  Lehigh 
had  a  right  to  do  in  making  such  an  agreement;  and  to  me  the 
conclusion  seems  irresistible  that  it  was  fairly  within  the  contem- 
plation of  the  parties  that  all  direct  expense  arising  from  this 
crossing  should  be  paid  by  the  International ;  and  it  seems  to  me 
that  the  proper  construction  of  the  twelfth  clause  is  that  if  either 
the  chief  engineer  of  the  Lehigh  or  the  public  authorities  should 
thereafter  require  additional  or  improved  structures  or  appliances 
at  this  crossing,  such  improved  structures  or  appliances  would  be 
regarded  as  taking  the  place  of  the  structures  or  appliances  con- 
templated by  the  first  and  second  paragraphs  of  the  agreement, 
and  that  the  contract  should  be  interpreted  precisely  as  though  the 
second  paragraph  followed  the  twelfth  instead  of  preceding  it. 
There  can  be  in  my  judgment  no  reasonable  escape  from  this  posi- 
tion, BO  far  as  maintenance  is  concerned;  and  I  conceive  that  it  is 
equally  clear  that  if  an  improved  appliance  or  structure  is  installed 
pursuant  to  the  provisions  of  the  twelfth  paragraph,  and  such  ap- 
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pliance  or  structure  reqiiirea  operation,  that  it  is  the  lotemationat 
which  muat  operate  it  It  would  be  a  vain  thing  to  install  an  in- 
terlocker  without  operation ;  and  it  would  be  extraordinary  if  the 
Lehigh,  in  making  repeated  provisions  in  the  contract  that  all 
direct  expense  of  construetion  and  maintenance  should  he  paid  b; 
the  International,  did  not  contemplate  that  the  expense  of  opera- 
tion of  improved  appliances  should  also  be  borne  b;  that  company. 

Hy  conclusion  fr<sn  the  foregoing  is  that  the  provisions  of  the 
contract  require  that  the  cost  of  maintenaTice  and  operation  shall 
be  home  hy  the  IntemationaL  If  therefore  the  contract  is  to  gov- 
ern, that  is  tiie  end  of  that  question. 

A  further  consideration  may  be  added  upon  this  point.  The 
constructiim  of  the  iuterlocker  does  not  require  the  joint  action  of 
the  two  roads.  Under  the  agreement  between  them  it  is  the  duty 
of  the  Internationa]  to  construct,  and  this  duty  it  has  recognized 
by  paying  for  the  construction.  I  do  not  see  any  chance  for  argu- 
ment upon  the  proposition  that  where  it  is  the  duty  of  the  Inter- 
national to  construct  an  interlocker,  the  duty  to  operate  follows 
SB  a  matter  of  course  as  well  as  the  duty  to  maintain.' 

It  would  seem  to  be  true  that  the  Lehigh  can  not  apply  to  thiii 
commission  to  ordw  the  specific  performance  of  the  agreement. 
Its  remedy  in  ease  of  a  failure  on  the  part  of  the  International  to 
observe  that  agreement  would  seem  to  be  either  to  aaaert  its  right 
under  the  fourteenth  clause  of  the  agreement :  which  provides  that 
the  right  of  crossing  granted  to  the  International  shall  cease  and 
terminate  upon  its  failure  to  observe  and  keep  the  various  cove- 
nants and  agreements  made  by  it,  or  to  apply  to  the  Supreme  Court 
for  a  specific  performance  of  the  contract.  This  commission's 
power  to  order  an  interlocker  and  its  operation  depends  upon  sec- 
tion 60  of  the  Public  Service  Commissions  Law,  and  not  upon 
any  contract ;  and  under  section  50  it  would  order  an  interlocker 
because  the  safety  of  the  crossing  requires  it,  not  because  the  Inler- 
national  bad  agreed  to  put  in  an  interlocker  when  required  by  the 
L^igh.  The  agreement  requires  the  International  to  put  in  the 
interlocker  whether  safety  requires  it  or  not.  provided  the  chief 
engineer  of  the  Lehigh  requires  it.     If  the  interlocker  were  or- 
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dered  bj  the  commission,  the  order  would  have  to  be  directed  to 
both  roads,  for  the  reason  that  it  requires  the  joint  action  of  both 
to  put  in  the  interlocker.  In  such  case  the  commission  may  ap- 
portion the  expense  of  installution  as  it  deems  proper.  If  the  case 
were  to  assume  that  form,  it  would  aeem  to  me  to  be  reasonable, 
although  the  commission  might  not  be  required  so  to  do,  to  appor- 
tion the  expense  between  the  parties,  or  to  impose  it  upon  one  party 
alone  in  strict  accordance  with  the  terms  of  the  contract,  since  it 
was  by  availing  itself  of  the  provisions  of  the  contract  that  the 
International  secured  the  right  to  cross  the  Lehigh;  and  I  think 
that  so  far  as  those  provisions  are  not  oppressive,  they  should  be 
enforced.  I  am  further  clearly  of  the  opinion  that  as  a  general 
rule,  although  to  this  there  may  be  some  exceptions,  the  expense  of 
crossing  should  be  borne  by  the  junior  road.  I  can  conceive  of  no 
reason  in  this  case  why  the  Lehigh  should  bear  any  part  of  the  ex- 
pense of  crossing  or  maintaining  the  crossing,  it  having  received 
no  compensation  for  the  crossing,  and  the  existence  of  the  Inter- 
national's tracks  being  of  no  benefit  or  advantage,  direct  or  indi- 
rect, so  far  as  I  can  see,  to  the  Lehigh.  Of  course  the  Interna- 
tional should  have  the  right  to  cross,  but  cmly  upon  terms  which 
would  protect  the  Lehigh  against  affirmative  expense.  The  usual 
incidents  of  crossing  the  Lehigh  must  bear  without  complaint. 

The  foregoing  considerations  would  seem  to  dispose  of  the  con- 
troversy between  the  Lehigh  and  the  International. 

We  must  now  turn  to  the  crossing  of  the  Erie.  The  following 
would  seem  to  be  the  facts  which  should  determine  the  disposition 
of  this  case  so  far  as  the  Eric  crossing  is  concerned; 

1.  The  Erie  is  the  senior  road  of  the  three.  Its  tracks  existed 
in  their  present  location  before  the  construction  of  the  Lehigh  or 
the  International. 

2.  At  the  time  the  International  effected  its  crossing,  by  con- 
demnation proceedings,  over  the  Erie  tracks,  the  Erie  struggled 
bnt  in  vain  to  have  the  commissioners  order  an  interlocker  in- 
stalled. This  must  have  been  done,  as  the  law  then  stood,  aa  I 
understand  it,  at  the  expense  of  the  International.  There  was  no 
provision  of  law  at  that  time  which  I  have  been  able  to  discover 
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whicti  enabled  the  commiseioners  or  the  court  to  apportion  tho 
expense  of  an  interlocker  between  the  two  roads  in  condemnation 
proceedings.  If  the  interlocker  liad  been  then  ordered,  it  must 
have  been  installed  and  operated,  I  think,  at  the  expense  of  the 
IntemationaL  The  record  shows  that  the  International  opposed 
the  construction  of  the  interlocker. 

3.  The  danger  existing  at  this  crossing  has  been  created  solely 
by  the  act  of  the  International  in  extending  its  tracks  across  the 
Erie. 

4.  The  case  ia  entirely  barren  of  evidence  that  if  the  Erie 
creasing  alone  were  considered,  the  danger  is  such  as  to  justify 
and  require  the  installation  of  an  interlocker  unless  the  rule  be 
followed  that  an  interlocker  should  be  required  at  every  point 
where  an  electric  road  crosses  a  steam  road. 

5.  After  full  consideration,  the  commissioners  in  condemnation 
proceedings  found  that  the  danger  at  this  crossing  was  not  suf- 
ficient to  warrant  the  requiring  of  an  interlocker ;  and  this  finding 
it  may  be  said  has  been  justified  by  the  fact  that  in  the  nine- 
teen years  which  have  elapsed  since  the  finding  was  made,  no  acci- 
dent has  occurred  at  the  crossing,  and  no  intimation  has  beea 
given  of  any  narrow  escapes  occurring  at  that  point. 

6.  There  must  be  an  interlocker  at  the  Lehigh  for  the  reason 
that  the  Lehigh  has  power  under  its  contract  with  the  Interna- 
tional to  require  one.  The  danger  which  is  shown  in  this  case 
other  than  the  usual  danger  of  a  grade  crossing  arises  from  the 
proximity  of  the  Lehigh  to  the  Erie,  and  the  impossibility  of  plac- 
ing a  derail  between  the  tracks  of  tho  two  companies  without  en- 
hancing instead  of  diminishing  the  danger.  The  proximity  of  the 
Lehigh  tracks  is  nothing  for  which  the  Erie  is  responsible. 

7.  So  far  as  the  Lehigh  and  the  International  are  concerned, 
this  case  haa  been  presented  upon  the  theory  that  an  interlocker  is 
required  at  this  point  solely  by  reason  of  the  fact  that  the  Lehigh 
ia  entitled  by  the  terms  of  its  agreement  with  the  International  to 
require  the  interlocker.  It  is  entirely  true  that  the  commission 
might  upon  its  own  motion,  from  a  view  of  the  location,  determine 
that  the  dangers  were  such  as  to  require  additional  crossing 
protection. 
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From  the  foregoing  material  facts  I  deduce  the  following 
conclusions : 

1.  That  iLaring  opposed  the  construction  of  an  interlocker  at 
the  time  when  it  would  have  been  required  to  pay  the  expense 
thereof,  and  v/hea  the  Erie  was  vigorously  asking  for  such  con- 
struction, the  International  is  not  now  in  a.  position  to  say  that 
the  Erie  upon  precisely  the  same  state  of  facts  should  be  required 
to  pay  a  part  of  the  expense  of  either  installation,  mafntenance, 
or  operation. 

2.  That  60  far  as  the  Erie  is  concerned,  the  case  most  be  dis- 
posed of  by  the  dangers  existing  at  its  crossing  alone.  It  can  not 
be  justly  required  to  participate  in  any  dangers  which  axe  created 
by  the  existence  of  the  Lehigh  crossing  or  of  any  difficultieB  which 
may  attend  the  attempt  to  eliminate  such  dangers. 

8.  That  if  we  consider  the  Erie  crossing  alone,  a  case  has  not 
been  made  out  which  would  justify  upon  the  merits  the  ordering 
of  an  interlocker,  except  as  before  stated  upon  the  rule  that  an 
interlocker  should  be  ordered  at  every  grade  crossing  of  an  eiectrio 
road  with  a  steam  road. 

4.  We  conclude,  that  under  all  of  the  circumstances  of  the  case 
the  interlocker  which  has  been  erected  should  bo  extended  bo  as 
to  take  in  the  Erie  crossing;  and  that  the  expense  of  installation, 
maintenance,  and  operation  should  be  borne  exclusively  by  the 
International.  The  cost  of  installation  is  conceded  to  be  only 
about  $3,000,  the  annual  maintenance  only  about  tlOO,  and  there 
would  be  no  additional  cost  for  operation. 

It  is  not  essential  to  the  decision  made  that  there  be  any  ruling 
upon  the  position  of  the  Erie,  that  the  decision  of  the  Supreme 
Court  confirming  the  report  of  the  commissioners  is  binding  upon 
this  commission,  and  that  it  can  not  change  that  decision.  It  is, 
however,  proper  to  remark  that  we  do  not  concur  in  this  view. 
Section  50  of  the  Public  Service  Commissions  Law  gives  us  abso- 
lute and  sweeping  power  to  require  changes  in  and  additions  to 
construction  for  the  purpose  of  conserving  the  safety  of  the  public 
and  the  employees  of  the  railroad  companies.  It  makes  no  differ- 
ence how  the  condition  came  about,  whether  by  direction  of  a 
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court,  by  agreement  of  the  parties,  or  in  any  other  manner  which 
may  be  BUggeeted.  This  conuniaeion  is  given  power  by  the  l^ia- 
lature  to  relieve  on  nnaafe  condition  according  to  its  judgm^it  and 
discretion.  The  fact  that  there  has  been  no  accident  at  this  cross- 
ing since  it  was  created  by  the  order  of  the  coart  has  no  bearing 
upon  the  legal  proposition.  If  the  proposition  submitted  by  the 
Erie  is  correct,  if  there  had  been  a  killing  every  day  since  189S 
at  this  point,  this  ctnnmiasion  would  have  no  power  to  order  an 
interlocker  nor  to  stop  such  disastrous  results,  and  the  decision 
made  in  1893  would  have  to  stand  for  all  time  as  a  method  of  crosa- 
ing  onleas  the  railroads  jointly  and  voluntarily  agreed  to  change 
it  The  l^islature  itself  would  be  powerless,  because  obviously 
the  legislature  has  conferred  upon  this  commission  by  section  50 
all  the  powers  which  it  posseeaes  in  auoh  cases. 


In  the  Matter  of  the  Application  of  the  Red  Hook  Liqht  Ain> 
Power  Company. 

(Pablic  Serriee  Commiuioii,  Second  District,  NoTember,  1012.) 

Where  an  electrical  and  ^ag  coiporatloti  ia  EiTtns  Hrriee  to  a  conuntiiiltr 
another  corporation  will  not  be  allowed  to  compete,  onlem  the  Berrlce  aa 
liven  by  the  firat  corporation  la  Inadequate. 

In  thii  c&B«,  the  Bed  Rook  Light  and  Power  Company  applied  to  the 
commisaion  under  section  68  of  the  Public  Service  Commisaiona  Imw  for 
permlBHion  to  construct  an  electric  plant  and  a  gaa  plant  in  the  city  of 
Hudaon,  and  to  exercise  a  certain  franchiie  therefor  grantad  by  Um 
common  council  and  mayor  of  said  city. 

The  application  was  denied  upon  the  following  groundi: 

1.  That  another  electrical  and  j^aa  corporation  was  already  giving 
electric  and  gat  service  to  the  city  of  Hudson. 

2.  That  the  service  rendered  by  such  other  corporation  had  not  been 
shown  by  the  applicant  to  be  not  aatisfactory  to  the  public  and  of  sneb 
a  character  that  a  competing  company  aliould  be  admitted  into  the  city. 

3.  That  the  contention  of  k,he  applicant  that  the  other  company  did 
not  have  a  frsnchiHe  in  said  city  was  one  which  would  not  take  into 
consideration  that  the  existing  company  was  in  fact  occupying  the  city, 
and  if  it  were  not  there  lawfully,  the  remedy  lay  with  the  courts  and 
not  with  the  commission. 
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The  opinion  contains  a  review  of  the  authorities  upon  the  ques- 
tion of  admitting  a  new  gas  corporation  or  electrical  corporation 
into  territory  already  occupied  by  another  company  rendering 
satisfactory  service. 

A.  \V.  Bailey  and  John  N.  Carlisle  for  the  applicant. 

Kandall  J.  LeBoeiif  for  Albany  Southern  Railroad  Company. 

Stevens,  Chairman. —  On  the  5th  day  of  June,  1911,  by  a 
resolution  dnly  passed  by  the  common  council  of  the  city  of  Hud- 
son, and  approved  bv  the  mayor  of  said  cify  on  June  6,  1911,  a 
franchise  was  granted  to  the  Red  Hook  Light  and  Power  Com- 
pany, the  applicHut,  for  the  use  of  the  streets,  avenues,  public 
places,  and  parks  in  the  city  of  Hudson  for  the  purpose  of  conduct- 
ing and  distributing  electricity  and  gas  for  public  and  private  use. 
The  petitioner  askcfi  for  pernussiou  and  approval  to  exercise  such 
franchise  and  also  for  permission  and  approval  to  b^io  the  con- 
struction of  electric  and  gas  plants  in  said  city. 

Numerous  hearings  have  been  had  upon  said  application  and  a 
large  amount  of  evidence  has  been  taken  in  support  of  and  in 
opposition  thereto. 

The  city  of  Hudson,  at  the  present  time,  is  supplied  with  both 
gas  and  electricity  by  the  Albany  Southern  Railroad  Company, 
This  company  opposed  the  application  of  the  Red  Hook  company. 

The  applicant  raises  the  question  that  the  Albany  Southern 
Railroad  Company  is  without  legal  capacity  to  conduct  a  gas  or 
electric  light  business  and  therefore  has  no  right  to  appear  before 
this  commission  in  opposition  to  the  application. 

The  applicant  also  contends  that  the  formation  of  the  Hudson 
Light  and  Power  Company  by  consolidation  of  the  Hudson  Gas 
Company  with  the  Hudson  Electric  Light  Company,  the  Hudson 
Light  and  Power  Company  being  the  predecessor  in  interest  of  the 
Albany  Southern  Railroad  Companv.  is  of  doubtful  validity,  or  if 
valid,  gave  no  rights  to  the  resulting  company  to  do  an  electric 
lighting  business  in  the  streets  of  Hudson  or  a  gas  business  subse- 
quent to  February  23,  1903. 
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The  applicant  further  eouteiids  that  the  Citizens'  Electric  Light 
and  Power  Conipauy,  which  was  organized  March  29,  1894,  be- 
came defunct  as  a  matter  of  fact  and  from  force  of  law,  and  that 
its  attempt  at  merger  with  the  Hudson  Li^t  and  Power  Com- 
pany passed  no  rights  to  the  latter  company. 

An  elaborate  brief  has  been  submitted  upon  the  foregoing  ques- 
tions, and  they  have  also  been  discussed  by  the  counsel  for  the 
Albany  Sonthem  Kailroad  Company. 

It  is  unnecessary  to  review  in  detail  the  various  positions  taken 
by  counsel  upon  either  side.  It  is  undisputed  tliat  the  Albany 
Southern  Railroad  Company  is  in  fact  aiippiying  the  city  of  Hud- 
son with  gas  and  electricity  under  a  claim  of  right  so  to  do.  It 
has  a  large  investment  for  both  of  these  purposes  within  the  city. 
It  should  therefore  be  treated  by  this  coniuiisfion  as  an  electrical 
and  gas  corporation  de  facto,  and  as  such  it  has  been  treated  ever 
since  its  ot^nization.  Bciiif;  in  occupation  of  the  territory  under 
claim  of  right,  the  coniuiisaiou  should  treat  it  as  a  corporation 
de  facto,  and  has  no  judicial  power  to  determine  it  to  bo  otherwise. 
If  it  is  occupying  the  citv  of  Hudson  unlawfully  for  these  pur- 
poses, the  remedy  lies  in  the  courts  and  not  with  the  commission. 
The  commission  does  not,  for  these  reasons,  attempt  to  review  or 
pass  upon  the  elahorale  questions  raised  as  to  the  legal  effects  of 
the  various  transactions  which  have  been  brought  to  its  attention. 

The  proceeding  is  not  to  oust  the  railroad  company,  but  to 
admit  the  applicant  into  the  territory ;  and  the  real  question  before 
the  commission  is  what  considerations  are  to  prevail  with  it  upon 
this  question  only. 

Considerable  effort  was  made  upon  the  part  of  the  applicant  to 
show  that  the  service  of  the  Albany  Southern  Railroad  Company, 
both  gas  and  electric,  was  not  satiafactori-  to  the  public  and  was 
of  such  character  that  a  competing  company  should  be  admitted 
into  the  city  of  Hudson.  The  evidence  submitted  in  this  behalf 
was  insufficient  to  estabtisli  the  point  contended  for,  and  the  vari- 
ous failures,  omissions,  and  imperfections  in  service  shown  to  have 
existed  were,  generally  speaking,  nothing  more  than  can  be  found 
at  times  in  the  service  of  any  company.     Whatever  defect  was 
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shown  to  exist  in  the  service  was  scHnethiog  which  oould  be  easily 
remedied  by  the  exercise  of  the  powen  of  &is  oommisncm.  It 
must  be  found  as  a  fact  that  the  gas  and  electric  service  afforded 
bj  the  Albany  Southern  [Railroad  Company  is  of  such  a  character 
as  not  to  warrant  the  admiasion  of  a  competing  oorporation  into 
that  city. 

The  ronaining  proposition  nrgeA  by  the  applicant  is  that  it  n 
ready  to  afford  rates  for  service  somewhat  less  than  diose  whi<;h  at 
the  present  time  are  being  charged  by  the  Albany  Southern.  This 
contention  calls  for  a  full  presentation  of  the  poBiti<ai  uniformly 
taken  by  this  oommiesion  since  its  organization  upon  question?  of 
this  character.  In  the  application  of  the  Lockport  Li^t,  Heat 
and  Power  CVmipany,  decided  in  1907  (1  P.  S.  C,  2nd  D.,  12J, 
the  commisiion  said ; 

A  bnsineBi  wfaieh  RuppliM  to  a  eonunnnf^  a  pnblla  utility  Iflw  gia,  or 
electricity  for  light  or  power,  ii  one  In  which  free  uid  fall  oompetition 
between  two  companiea  engaged  in  the  a&me  bnaineaa  caa  not  be  expected  to 
prevail  peTmanently.  Experience  baa,  we  think,  ampl;  demonttrated  the 
tact  that  when  there  it  more  than  one  aach  company  in  a  municipality 
engaged  in  the  lame  buBiness,  while  active  competition  may  prevail  ter  a 
mora  or  icM  brief  period,  the  companiea  generally  find  it  to  their  intereat 
to  reach  an  understanding  either  aa  to  prices  or  division  of  territory,  and 
in  the  great  majority  of  cases  the  two  companies  either  became  one  or  the 
control  of  both  passes  into  the  hands  of  the  same  parties.  It  can  doabtlesa 
be  dranonatrated  beyond  any  possibility  of  sueceeiful  contradiction  that  better 
service  and  fairer  pricca  in  furnishing  snch  public  utilities  to  a  community 
can,  as  a  general  rule,  be  given  by  one  corporation  than  b;  several  and  that 
this  can  be  done  with  the  use  of  leas  capital.  The  erietence  ol  more  than 
one  corporation  furnishing  the  same  public  utility  leads,  for  a  time  at  least, 
to  duplicate  developments,  to  the  building  of  plants  which  are  not  needed 
to  serve  the  community,  to  the  duplication  of  unsightly  and  expensive  pole 
lines  and  distributing  service,  to  coetly  and  nnneceasary  tearing  np  and 
destruction  of  pavements,  to  administrative  expenses  greatly  in  excess  of 
those  which  a  single  c(»nptoy  would  have  to  meet,  and  to  increased  tealuge 
of  gas  or  electric  current.  Undoubtedly  municipalities  have  many  times 
enjoyed  periods  of  better  service  and  lower  prices  by  reason  of  temporary 
competition  prevailing  between  two  or  more  companies  in  the  same  field. 
After  the  almost  inevitable  consolidation,  nsderatanding,  or  division  of  terri- 
tory, however,  the  service  often  becomes  poor,  and  prices  are  raised  in  aa 
effort  to  niaice  the  city  and  its  inhabitants  bear  the  burden  involved  In 
paying  Teturns  on  the  unneceasary  capital  invested  in  the  duplicated  plants. 
It  is  our  belief  that  the  provisions  ot  the  Public  Service  CommisBlons  Law 
show  a  full  appreciation  of  these  facts  by  the  legislature  of  the  state. 
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In  the  Matter  of  Niagara  Falls  Lighting  Company  decided  July 
1,1909  (3P.S.C.,  2nd  D.,  116),  the  commiBsion  said: 

The  policy  of  thi»  ctanmissioD  in  cues  where  one  lighting  compati}'  seeks 
to  enter  the  field  already  occupied  by  another  requires  that  the  applicant 
■hsU  show  that  the  company  already  serving  the  community  is  not  doing 
■D  adequately  and  efficiently,  and  that  ita  failures  are  such  that  they  can  not 
well  be  corrected  by  the  exercise  of  the  regulative  powers  of  the  conunisslon. 
Good  service  may  now  be  obtained  at  reasonable  prices  in  less  expensive 
ways  than  by  unnecessary  duplication  of  plants,  and  the  public  interest 
does  not  demand  that  the  capital  invested  in  good  faith  in  the  public  service 
should  be  destroyed  or  impaired  without  good  reasons  to  be  shown  affirma- 

In  the  same  case,  the  commiBsi<m  said  that  in  its  opinion  reason- 
able rates  to  consumers  can  be  obtained  through  the  ezeruse  of  the 
powers  of  the  commisBion  with  greater  advantage  to  the  public  than 
by  attempting  to  regulate  such  service  through  competition  with 
all  of  its  attendant  disadvantages. 

In  the  case  of  the  application  of  Buffalo,  Eodieeter  &  Eastern 
Kailroad  Company  (1  P.  S.  C,  2nd  D.,  543),  this  commiseion 
said: 

The  history  of  the  past  fifty  years  is  full  of  warnings  and  replete  with 
experiences  which  the  deliberate  judgment  of  the  law-making  body  of  the 
state,  reinforced  by  public  sentiment,  has  sought  to  avert.  The  evil  is  the 
unnecessaiy  duplication  of  public  utilities.  So  long  as  the  state  was  inade- 
quately or  insuificiently  supplied  with  those  facilities,  its  policy  was  to 
encourage  their  growth  and  development,  and  the  greatest  latitude  was 
allowed  to  those  desiring  to  embark  upon  enterprises  of  this  character  to 
invest  their  money  and  engage  in  the  service  of  the  public.  As  such  facilities 
became  more  and  more  numerous,  it  was  found  that  they  were  to  a  large 
extent  in  the  nature  of  essential  monopolies;  that  the  unnecessary  duplica- 
tion of  railroads,  the  unnecessary  duplication  of  gas  plants  and  electric 
plants,  caused  first  the  waste  of  a  Urge  amount  of  fixed  capital;  that  the 
competition  between  too  great  a  number  of  corporations  of  like  character 
serving  the  same  public  entailed  rate  wars  which  resulted  disastrously  to 
the  corporation  concerned  without  any  real  or  substantial  gain  to  the  public; 
that  such  rate  wars  inevitably  resulted  in  consolidation  or  pooling;  that 
the  public  was  required  ultimately  to  pay  the  bills  of  all  such  disastrous 
experiments;  and  that  during  the  period  of  competition  service  deteriorated 
and  the  public  thereby  suffered. 

The  same  principles  have  been  recognized  by  other  oommissiiHiB. 
Tn  the  application  of  LaCrosse  Gias  &  Electric  Company  (2nd 
Wis.  R.  C.  R  3),  the  Wisconsin  commission  saya: 
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Duplication  of  such  planta  jg  &  waste  of  opital,  -whenever 
can  be  adequately  furnislied  bj  one  plant  only.  It  neceasiLrily  meaoH  that 
interest  and  m&inteiiance  must  be  earned  on  a  much  (greater,  if  not  twice 
BB  great,  investment'  and  that  the  actual  coat  of  operation  is  tilcely  to  be 
relatively  higher.  Competition  in  this  service  therefore  usually  means  a 
bitter  struggle  and  Ion-  rates,  until  one  of  the  contestants  is  forced  out  of 
the  field,  when  the  rates  are  raised  to  the  old  level  if  not  above  it,  or  to  a 
combination  or  understanding  of  aome  sort  between  them  which  also  ulti- 
mately reeultB  in  higher  rates.  In  this  way  it  often  happens  that  the  meana 
which  were  thought  to  be  the  preventative  of  onerous  conditions  become 
the  very  agents  through  which  such  conditions  are  imposed.  In  fact,  active 
and  continuous  competition  between  public  utility  corporations  furnishing 
the  same  service  to  the  same  locality  seems  to  be  out  of  the  question. 
This  has  been  shown  by  experience.  Such  competition  is  also  contrary  to 
the  very  nature  of  things.  Two  distinct  and  separate  corporations  are  not 
lilcely  to  remain  separate  very  long  after  it  becomes  clear  that  the  services 
rendered  by  both  can  be  more  cheaply  and  more  effectively  furnished  by  only 
one  of  them. 

In  the  Milwaukee  case,  decided  by  the  same  commission  on 
August  20.  1912,  it  is  said: 

That  competition  in  the  very  nature  of  things  can  not  be  a  proper  regu- 
lator ot  rates  and  other  conditions  in  the  public  utility  field,  would  seem  to 
be  too  well  understood  for  discussion.  As  a  real  competition  in  this  Held 
means  duplications  ot  plants,  which  duplications,  when  once  put  in,  are  for 
the  most  part  useless  for  any  purpose  other  than  that  for  which  they  were 
intended,  and  which  duplication,  unlike  current  capital,  cannot  be  withdrawn 
from  the  service  and  used  for  other  purposes.  It  alao  means  excessive  outlays 
tor  Bied  and  operating  expenses.  Again,  it  stands  for  unnecessar]'  tearing 
up  and  occupation  of  already  overcrowded  streets  and  alleys,  the  possible 
duplication  ot  services  on  customers'  premises,  and  for  many  other  incon- 
and  costs. 


As  early  as  1!)04,  the  Massachusetts  gas  and  electric  Hght  oom- 
missioD,  in  the  Haverhill  case,  said : 

Experience  shows  that  tlic  exploitation  of  a  new  company  in  a  territory 
already  occupied  does  not  necessarily  depend  for  its  financial  success  upon 
the  sale  of  electricity  to  the  citv  and  its  citizens.  Tliat  is  by  no  means 
the  only  source  of  profit  to  such  company.  It  has  been  repcately  demon- 
strated that  the  prolits  ot  a  new  concern  do  not  so  much  depend  upon  its 
dealings  with  the  public  as  upon  tlie  relation  which  it  may  be  able  to  estab- 
lish with  the  company  flrat  in  the  field. 

If  the  requent  of  tlie  new  company  l>c  granted,  it  may  naturally  be  expected 
that  for  a  time  both  city  and  commercial  lighting  wilt  be  offered  by  both 
companies  at  considerably  lesn  than  present  rstes.  t)ut  such  competition. 
under  the  conditions   in  this  case,  is  sure  to  be  expensive,  even  though  for 
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a  time  apparently  economical  or  profitable.  We  may  confidently  expect,  ftret 
loBBeg,  then  profits:  losaea  in  the  conduct  of  the  businees  and  the  struggle 
for  a  control  of  the  situation;  profits  in  tbe  later  union  or  consolidation; 
losses  for  a  time  in  the  supply  of  e1(«tricity,  to  be  converted  later  into  new 
capita  ligation  as  a  perpetual  and  irremedial  burden  of  the  public.  The  tem- 
porary advantage  to  a  portion  of  the  public  is  reasonably  sure  to  be  followed 
by  an  undue  burden  upon  the  public  as  a  whole,  through  the  larger  capital 
demanding  a  return,  much  of  it  representing  unnecessary  duplication  of 
properties  u  well  aa  losses. 

It  is  Qeodles3  to  muiltipj  quotations  upon  this  point.  All  of 
the  language  hereinbefore  cited  represents  the  well  settled  convic- 
tions of  all  those  who  have  carefully  studied  the  mutter. 

This  conunission  sees  no  reason  for  departing  from  the  rule  it 
has  heretofore  followed,  and  which  in  its  judgment  experience  has 
abundantly  justified. 

The  application  should  be  denied. 


In  the  Matter  of  the  Complaint  of  the  Attioa  Water,  Gas  anb 
Electhic  Company  against  Alden-Batavia  Natural  Gas 
Company,  alleging  unjust  discrimination. 

(Public  Service  Commission,  Second   District,  January,   1913.) 

Authority  of  Gommiaiioii  to  order  saa  to  be  supplied  to  petitioner — righta  of 
operatinc  compaiiy. 

By  a  preliminary  order  entaed  in  this  case  on  the  23Td  day  of  Janu- 
ary, 1S12  (Opinion  Xo.  121),  it  was  held  that  the  commLssion  had  juris- 
diction and  power  to  order  and  direct  the  respondent  to  supply  gas  to 
'  the  petitioner  on  the  same  terms  upon  which  it  is  supplying  gas  to  the 
Attica  Natural  Gas  Company,  and  the  ease  was  by  that  order  set  down 
for  a  further  hearing  at  which  the  respondent  vrae  given  an  opportunity 
to  show  any  good  reason  why  the  commiasion  should  not  require  it  to 
supply  natural  gas  on  the  terms  and  conditions  above  mentioned. 

Held,  upon  the  evidence  submitted,  that  no  good  reason  is  shown  why 
gas  should  not  he  served  by  the  respondent  to  the  petitioner  upon  the 
terms  mentioned,  and  it  ix  so  ordered. 

Where  a  gas  corporation  has  a  plant  actually  in  existence  in  a 
municipality,  and  has  made  contracts  with  such  municipality  for  the 
furnishing  of  service  and  is  admittedly  a  corporation  doing  business 
and  serving  customers  in  such  municipality,  its  legality  and  right  to 
do  business  in  this  state  can  not  be  questioned  by  another  public  service 
corporation  in  a  proceeding  of  this  character. 
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G.  P.  Stockwell,  53  Main  street,  Atticfl,  N.  Y.,  for  the 
complainant 

Bayard  J.  Stedman,  9  Maaonic  Temple,  Batavia,  N.  Y.,  for 
the  respondent. 

Olmstead,  Commissioner. —  On  the  preliminary  hearing  in  this 
case  the  respondent  denied  any  power  or  authority  on  the  part  of 
the  commiasitm  to  compel  respondent  to  furnish  liie  petitioner  with 
gas.  The  conuniasion  held  that  it  had  jurisdiction,  and  ordered 
the  case  to  proceed  to  a  hearing  upon  the  facts  in  order  that  the 
respondent  might,  if  it  could,  show  any  good  reason  why  the  com- 
mission should  not  require  it  to  supply  gas  to  the  petitioner  upon 
the  same  terms  and  conditions  that  it  supplies  gaa  at  the  present 
time  to  the  Attica  Natural  Gas  Company. 

Evidence  on  the  part  of  both  petitioner  and  respondent  has  been 
taken  which  shows  — 

First.  That  the  petitioner,  the  Attica  Water,  Gas  and  Electric 
Company,  is  at  the  present  time  engaged  in  supplying  natural  gas 
to  about  forty  customers  in  the  village  of  Attica,  and  that  it  pro- 
duces from  its  own  wells  the  gas  which  it  is  furnishing  to  its 
customers. 

That  it  charges  these  oonsumers  at  the  present  time  60  cents 
per  thousand  feet. 

That  in  the  Autumn  of  the  year  1911  it  had  202  gas  customers 
but  since  that  time  it  has  lost  all  but  the  40  named,  the  others  for 
the  most  part  having  been  taken  over  by  the  Attica  Natural  Oas 
Company. 

That  the  Attica  Water,  Gas  and  Electric  Company  uses  a  con- 
siderable amount  of  natural  gas  as  fuel  to  generate  steam  in  pro- 
ducing electricity  which  it  sells  to  its  customers  in  ^e  Tillage  of 
Attica. 

That  its  wells  at  the  present  time  produce  gas  in  quantity  suffi- 
cient to  supply  fuel  for  its  engines  used  in  generating  electricity 
or  sufficient  in  quantity  to  supply  the  forty  gas  customers  on  its 
distributing  pipes,  but  not  enough  for  botii  purposes. 

That  the  supply  from  its  wells  is  dimini^ing  with  considerable 
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rapidity  and  that  there  would  not  be  enough  gas  at  the  present 
time  to  supply  the  demand  for  uae  in  distribution  to  cuatomers 
should  it  get  back  the  full  number  of  202  customers  which  it  had 
in  the  Autumn  of  1911. 

That  it  formerly  sold  gas  to  its  customers  at  about  one  dollar 
jier  1,000  feet,  but  that  since  December,  1911,  ite  price  has  beoa 
fifty  cents  per  1,000  feet 

Second.  That  the  Attica  Natural  Gaa  Company  is  a  corporation 
engaged  in  the  distribution  of  natural  gas  in  the  village  of  Attica. 

That  it  formm-Iy  sold  gas  at  about  one  dollar  per  1,000  cubic 
feet,  but  since  December,  1911,  it  has  sold  it  at  fifty  cents  per 
1,000  feet 

That  the  Attica  Natural  Gas  Company  and  the  Attica  Water, 
Gas  and  Electric  Company  are  competitors  for  the  business  of 
supplying  natural  gas  to  the  inhabitants  of  the  village  of  Attica 
and  have  been  such  for  several  yeajrs. 

That  the  Attica  Natural  Gas  Company  did  on  or  about  the  let 
day  of  November,  1911,  enter  into  a  contract  witli  the  resp<mdent, 
the  Alden-Batavia  Natural  Gas  Company,  by  the  terms  of  which 
the  Alden-Batavia  Gas  Company,  the  respondent  herein,  covenants 
and  agrees  to  sell  and  deliver  to  the  Attica  Natural  Gas  Company 
for  and  during  the  period  of  ten  years  from  the  lat  day  of  Novem- 
ber, 1911,  such  portion  of  the  surplus  natural  gas  which  may  be 
produced  from  wells  now  drilled  or  that  may  hereafter  be  drilled 
upon  lands  owned  or  leased  by  the  Alden-Batavia  Natural  Gas 
Company,  as  the  Attica  Natural  Gas  Company  may  need  and 
require  to  supply  its  customers  and  carry  on  its  business  in  the 
village  of  Attica,  N,  Y.,  and  vicinity,  for  the  sum  or  price  of 
thirty  cento  per  1,000  cubic  feet,  meter  measurement,  calculated 
on  tiie  basis  of  ten  ounces  to  the  square  inch ;  to  deliver  said  gaa 
on  the  village  line  of  Attica,  N,  Y.,  where  the  Attica  Natural  Gas 
Company  agrees  to  receive  it  and  pay  therefor  the  sum  of  thirty 
oeuta  per  1,000  cubic  feet  for  gas  in  amounta  which  the  Attica 
Natural  Gas  Company  may  need  and  require  to  supply  its 
GUBtomeiB  and  carry  on  its  buaineas  in  the  village  of  Attica  and 
vicinity.  The  contract  further  shows  that  the  gas  sold  and  de- 
livered under  It  shell  be  delivered  at  a  pressure  of  not  less  than 
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fortj  poundfl  to  the  square  inch,  aod  that  the  contract  may  be 
canceled  and  annulled  by  either  party  thereto  on  giving  the  oppo- 
site party  three  months'  notice  in  writing  of  its  intentions  so  to  do. 

That  in  pursuance  of  the  terms  of  said  agreement  the  respond- 
ent, the  Alden-Batavia  A'atural  Uas  Company,  is  at  the  present 
time  supplying  natural  gas  to  the  Attica  Natural  Gas  Company 
which  it  in  turn  is  selling  and  distributing  to  its  customers  in  the 
village  of  Attica. 

The  petitioner  in  this  case  aska  that  the  respondent  be  ordered 
to  make  a  similar  contract  with  it :  that  is,  that  it  shall  be  ordered 
to  deliver  it,  from  respondent's  surplus  gas  at  thirty  cents  per 
1,000  feet  under  the  conditions  named  in  the  contract  hereinbefore 
set  forth. 

As  its  reasons  for  refusing  to  comply  with  this  demand  the 
respondent  first  recurs  to  the  objections  raised  on  the  first  hearing 
herein,  and  asserta  that  the  petitioner  has  no  standing  before  this 
commission  and  can  not  invoke  its  powers  because  it  i&  a  foreign 
corporation  and  did  not  prove  on  the  hearing  that  it  has  a  license 
from  the  secretary  of  state  of  the  State  of  New  York  to  do  business 
in  this  state. 

We  do  not  think  these  objections  are  of  force.  Respondeot's 
counsel  in  his  brief  has  cited  a  number  of  cases  tending  to  show 
that  actions  at  law  may  not  in  certain  cases  be  maintained  by 
foreign  corporations  which  have  not  takm  out  the  license  referred 
to,  and  that  the  organization  of  the  petitioner  imder  the  laws  of 
West  Virginia  is  for  a  combination  of  purposes  not  permitted  by 
the  laws  of  this  state,  and  that  therefore  the  company  has  no  right 
to  operate  within  this  state. 

Tliese  authorities  would  not  seem  to  govern  in  a  proceeding  like 
the  present  one  brought  before  this  commission.  The  petitioner  is 
admittedly  a  corporation,  and  it  i«  actually  at  the  present  time 
serving  gas,  water,  and  electricity  in  the  village  of  Attica.  It  has 
or  has  had  contracts  with  the  village  both  for  gas  and  for  elec- 
tricity. It  is  a  public  service  corporation  and  reports  to  this  com- 
mission as  such.  It  has  placed  in  evidence  chapter  35  of  the  Laws 
of  1880  (passed  February  28,  1880),  by  the  terms  of  which  it  was 
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made  "lawful  for  tlie  Attica  Water  Oonipauy  to  piircliaae,  hold, 
operate,  and  maintain  the  g«s  works,  pipes,  tixtures,  machinery, 
and  real  estate  used  in  connection  therewith  now  in  the  village  of 
Attica,  Wyoming  county,  N.  Y. ;  to  extend  and  enlarge  the  same 
within  the  bounds  of  said  village  as  shall  be  approved  and  deter- 
mined upon  by  a  majority  of  the  trustees  or  directors  of  said 
Water  company."  This  act  further  provides  that  "  upon  the  pui> 
chase  being  made  according  to  the  provisions  of  the  act  the  cor- 
porate powers  of  the  Attica  Water  Company  shall  be  and  they  are 
hereby  enlarged  so  as  to  onbrace  the  objects  and  purposes  of  this 
act." 

The  Attica  Water  Company  is  the  predecessor  of  the  petitioner, 
and  deeds  of  conveyance  from  it  to  the  petitioner  were  placed  in 
evidence  showing  transfer  to  the  petitioner  of  all  the  property  and 
franchises  of  the  Attica  Water  Company.  The  petitioner  has  for 
a  long  time  be^i  engaged  in  the  gas  business  in  the  village  of  Attica 
and  occupying  the  streets  of  that  village.  If  its  right  lawfully  to 
be  there  is  denied,  the  matter  should  be  contested  in  some  forum 
other  than  this  commission,  which  has  no  jurisdiction  in  this  pro- 
ceeding to  determine  the  rights  of  the  Attica  Water,  Gas  and  Elec- 
tric Company  in  the  premises. 

Besides  that,  the  petitioner  herein  alleges  in  its  petition  that  it 
has  a  license  to  do  business  in  the  state  of  Xew  York  obtained  from 
the  secretary  of  state,  and  although  no  copy  of  such  license  was  put 
in  evidence  upon  the  hearing  an  examination  of  the  tiles  in  the 
office  of  the  secretary  of  state  shows  that  such  license  has  as  a  mat- 
ter of  fact  duly  issued. 

The  respondent  argues  that  the  making  of  the  contract  between 
it  and  the  Attica  Xatural  Gas  Company  has  resulted  in  reducing 
the  price  of  gas  to  the  public  from  one  dollar  pet  1,000  to  fifty 
cents  per  1 ,000,  and  that  the  action  of  the  petitioner  in  asking  for 
a  similar  contract  will  in  some  manner  "  exclude  or  impede 
competition." 

We  fail  to  see  the  force  of  this  contention.  The  result  of  the 
obtaining  by  the  petitioner  of  a  contract  similar  to  that  of  the  .At- 
tica Natural  Gas  Company  would  be  to  enable  it  to  compete  with 
Dept.  Hep.  Vol.  II.—  17 
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the  last  named  company  in  selling  gas,  and  the  rate  to  Uie  con- 
sumer might  possibly  go  aa  low  as  thirty  cents  per  1,000,  the  cost 
of  the  commodity  to  each  competitor.  Such  s  rate  war  would  be 
undesirable  but  it  would  undoubtedly  result  in  temporary  ad- 
vantage at  least  to  the  consumer.  It  is  not  to  be  encouraged,  and 
would  not  be  were  this  a  case  of  an  application  on  the  part  of  a 
new  company  to  enter  the  field.  It  must  be  remembered,  however, 
that  in  this  case  the  rival  companies  are  now  in  existence  and  in 
competition,  and  that  the  favorable  contract  of  one  is  likely  to 
crush  out  the  life  of  the  other  so  far  as  gas  service  is  concerned. 
The  evils  attendant  upon  a  rate  war  are  alrea<ly  present  and  acuto 
so  far  aa  the  petitioner  is  concerned.  It  has  lost  most  of  its  gRs 
business  since  this  contract  went  into  effect  and  seems  likely  to  lose 
it  all  in  the  near  future. 

The  final  objection  raised  by  the  respondent  is  that  it  has  no  sur- 
plus gas  with  which  to  supply  the  petitioner  and  could  not  comply 
with  petitioner's  requpst  without  running  the  risk  of  a  shortage 
to  its  present  customers. 

A  sufficient  answer  to  this  objection  might  appear  in  the  fact 
that  the  petitioner  is  asking  merely  for  the  same  contract  that  the 
Attica  Xatural  Gas  Company  now  baa:  viz.,  an  agreemrait,  revok- 
ftble  at  three  months'  notice  bv  either  party,  to  furnish  the  peti- 
tioner, out  of  Us  surplus  gas,  natural  gas  ar  thirty  cents  per  1,000, 
to  be  delivered  at  a  pressure  of  forty  pounds  per  square  inch.  If 
there  be  no  surplus  gas,  the  contract  by  its  own  terms  becomes 
nugatory  and  the  situation  of  the  petitioner  in  that  event  is  no 
lietter  and  no  worse  than  that  of  its  competitor,  the  Attica  Natural 
Gas  Company,  In  any  event,  if  tlie  respondent  should  hereafter 
deem  the  contract  prejudicial  to  its  interests  either  in  respect  to  its 
customers  or  otherwise,  it  could  on  three  months'  notice  cancel 
l>oth  contracts,  although  it  must  l>o  admitted  that  the  reasons  to  be 
given  for  such  cancellation  would  probably  have  to  be  such  as  to 
satisfy  this  commission  of  their  cogency. 

Aside  from  this  view  of  the  case,  however,  it  must  be  home  in 
mind  that  the  present  application  is  not  for  an  amount  of  gas 
necessary  to  supply  an  addiilonal  territory.     The  respondoit  has 
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already  contracted  (eubject  to  the  conditions  above  set  forth)  to 
supply  to  the  Attica  Katnral  Gas  Company  such  gas  as  the  latter 
company  "  may  need  and  require  to  supply  its  customers  and  carry 
on  its  business  in  the  village  of  Attica  and  vicinity."  This  means 
that  respondent  has  already  agreed,  under  the  limitations  named, 
to  furnish  every  person  or  corporation  in  Attica  and  vicinity  who 
may  apply  for  natural  gas  with  sufficient  gas  to  meet  bis  require- 
ments. It  is  apparent  that  whatever  consumers  the  petitioner 
may  hereafter  obtain  will  be  taken  from  actual  or  potential  con- 
sumers of  the  Attica  Natural  Gas  Company  and  vice  versa,  and  the 
same  proposition  is  true  of  any  future  consumers  obtained  by  the 
Attica  Natural  Gas  Company.  In  either  event  the  total  number 
of  consumers  is  the  same.  It  is  merely  a  question  of  which  dis- 
tributing company  takes  them  on.  We  can  not  see  how  the  total 
draft  upon  the  respondent's  supply  of  surplus  gas  can  be  in  any- 
wise affected  by  granting  the  petitioner's  demands.  The  respon- 
,  dent  must  always  have  ready  at  forty  pounds  pressure  enough  for 
everybody  in  the  village  of  Attica  and  vicinity  and  it  can  make  no 
difference  to  it  who  distributee  it 

The  petitioner  has  stated  that  it  does  not  intend  to  serve  gas 
elsewhere  than  in  this  particular  territory,  and  it  is  not  shown  or 
understood  that  it  desires  gas  for  distribution  in  any  other  locality. 
It  may  be  said  that  the  obtaining  by  the  petitioner  of  a  contract 
simitar  to  that  of  the  Attica  Naural  Gas  Company,  by  which  it  may 
obtain  gas  at  thirty  cents  per  1,000  feet,  will  put  the  petitioner  in 
a  position  to  inaugurate  a  rate  war,  and  that  the  usuiil  consequence, 
disastrous  to  the  competitors  and  to  the  public,  will  ensue.  This, 
as  has  been  stated,  might  be  a  good  reason  for  refusing  to  a  new 
company  penuiaeion  to  go  into  the  Attict  territory,  but  with  both 
companies  now  there  and  in  active  rivalry  it  ia  not  to  be  preeumed 
that  the  competition  will  be  more  keen  in  the  future  than  it  ha? 
been  in  the  past  when  the  sources  of  supply  from  local  wells 
owned  by  each  have  been,  so  far  as  can  be  judged  from  the  evi- 
dence, practically  similar.  To  urge  this  objection  at  this  stage  in 
the  proeeedin'^  is  to  urge  it  solely  against  the  petitioner,  who 
must  go  out  of  business  and  lose  its  investment  in  its  gas  distri- 
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buting  system  if  it  can  not  obtain  gas  on  an  equal  footing  with 
its  competitor. 

The  respondent  produced  considerable  evidence  to  show  that  it 
could  not  with  safet;  and  in  justice  to  ita  present  customers  take 
on  any  more  consumers. 

Disregarding  for  the  moment  the  point  to  which  attention  has 
been  above  called,  namely  that  no  additional  draft  is  actually  to  be 
made,  we  shall  consider  the  force  of  this  evidence  in  supporting 
the  contention  of  the  respondent. 

It  was  shown  that  during  the  months  of  January  and  February, 
1912,  owing  to  the  low  temperatures  prevailing  for  a  considerable 
time  during  those  months,  it  became  necessary  for  respondent  to 
notify  some  of  its  largest  consumers  that  they  must  discontinue  the 
use  of  gas  temporarily,  and  this  was  followed  by  a  shut-off  at  the 
Johnson  Harvester  Works  at  Batavia  and  the  Glass  Factory  at 
Alden  for  a  period  lasting  several  days,  the  exact  term  of  which  is 
not  stated.  Respondent's  manager  testified  that  with  these  excep- 
tions the  company  had  enough  gas  to  run  its  low  pressure  system 
all  last  winter.  It  is  a  matter  of  common  knowledge  that  the 
weather  conditions  in  Western  !New  York  during  the  months 
named,  so  far  as  they  concerned  continuous  low  temperatures,  were 
exceptional.  A  chart  of  the  pressure  of  respondent's  whole  system 
for  February  10,  1912,  was  put  in  evidence,  and  shows  that  on  that 
day  the  pressure  went  down  to  ten  pounds  although  all  the  wells 
of  the  company  were  drawn  upon  to  keep  it  up.  The  respondent 
waa  asked  to  produce  similar  charts  showing  the  pressure  on  days 
other  than  February  tenth.  It  has  so  done,  and  the  commission 
has  before  it  the  pressure  record  of  each  day  from  January  1, 1912, 
to  March  20,  1912.  An  examination  of  these  charts  shows  that  the 
minimum  pressure  fell  below  sixty  pounds  on  five  days  only  during 
this  period,  namely: 

Hinimum  Maximum 

February  9 34  lbs.  93  Iba. 

Februar>-  10 10  lbs.         Not  stated 

March  2 45  lbs.  117  lbs. 

March  6 5(!  lbs.  130  lbs. 

March  11   57  lbs.  127  Iba. 
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It  further  appears  from  an  examination  of  the  chart  that  a  pres- 
sure of  sixty  pounds  and  over  has  alwajs  existed  for  ninety-three 
per  cent  of  the  time  between  January  1  and  ilarch  20,  1912.  On 
two  days  only,  viz.  March  ninth  and  tenth,  has  the  pressure  gone 
below  forty  pounds,  which  is  the  pressure  named  in  the  contract  at 
which  gas  is  to  be  delivered  to  the  Attica  Natural  Gas  Company; 
and  during  ninety-three  per  cent  of  the  severest  portion  of  the  year 
the  minimum  pressure  has  been  twenty  pounds  above  the  stipulated 
figure.  Respondent's  manager  testified  that  "  our  pressure  that  we 
are  holding  to  run  our  plant  through  would  average  about  forty 
pounds ;  we  try  to  avoid  going  below  that  point."  It  is  evident  that 
he  considered  the  pressure  adequate  so  long  as  it  kept  above  forty 
pounds.  It  also  appeared  that  the  dropping  of  the  pressure  below 
that  figure  ocassionally  was  not  considered  eerioue,  for  the  evidence 
shows  that  notwithstanding  the  fact  that  the  pressure  several  times 
weut  below  forty  pounds  during  the  winter  of  1910-11,  as  stated  by 
respondent's  manager,  the  respondent  in  the  summer  and  fall  of 
1911  took  on  the  entire  Attica  and  Alexander  territory,  the  Put- 
nam settlement,  and  Wyoming  village.  If  it  is  to  be  argued  that 
the  dropping  of  the  pressure  gauge  below  forty  pounds  ia  a  danger 
signal  which  is  controlling  and  should  block  the  further  extension 
of  territory,  it  may  be  answered  that  the  respondent  itself  has  in 
the  past  years  totally  disregarded  this  and  has  taken  on  the  largest 
additional  field  in  three  years  in  the  face  of  this  warning. 

The  respondent  has  at  the  present  time  aeventy-eight  wells  that 
can  be  used,  and  on  March  22,  1912  (the  date  of  the  last  hearing), 
from  fifteen  to  twenty  of  them  were  not  in  use,  ao  that  approxi- 
mately sixty  of  the  wells  were  furnishing  all  the  gas  neceasary  to 
supply  all  customers  at  that  time. 

The  commission  has  had  its  chief  inspector  of  gas  go  over  the 
testimony  in  this  case,  examine  the  charts  submitted  as  well  as  the 
annual  reports  of  the  petitioner,  respondent,  and  the  Attica  Kat- 
ural  Gas  Company.  lie  has  made  a  brief  report  to  the  commission 
detailing  many  of  the  facts  hereinbefore  given  and  concludes,  as 
follows: 
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The  evidence  riiscloaeH  the  fact  that  the  Attic*  Water,  Gu  and  Electric 
Company  had  202  gas  cuetomera  last  fall,  and  at  the  time  of  the  besrin}; 
all  but  40  had  been  taken  away  by  the  Attica  Natural  Uaa  Company,  and 
that  apparently  the  latter  compimy  was  also  trying  to  get  these  40.  There 
ia  not  enough  data  upon  which  to  base  computation.  However,  after  reading 
the  evidence  and  lookin);  at  the  charts,  as  a  matter  of  judgment  my  opinion 
ii  that  there  is  no  question  whatever  that  the  Alden-Batavia  Natural  Oaa 
Company  has  enough  surplua  gas  to  supply  the  Attica  Water,  Oaa  and 
Eleclrio  Company   adequately. 

It  ia  the  opinion  of  the  commission  that  the  reapondent,  the 
Alden-Batavia  Natural  Gas  Company,  should  be  ordered  and  di- 
rected to  enter  into  a  contract  with  the  petitioner,  the  Attica 
Water,  Gas  and  Electric  Company,  for  the  furnishing  of  gas  sub- 
stantially npoii  the  same  terms  and  conditions  as  those  contained  in 
respondent's  contract  with  the  Attica  Xatiiral  Gas  Company,  and 
to  give  a  connection  at  the  village  line  to  petitioner  on  or  before 
the  21st  day  of  February,  1913,  and  to  furnish  the  petitioner  on  or 
before  that  date  with  gaa  at  such  point  of  connection  at  thirty  cents 
per  1,000  feet,  on  the  same  terms  and  conditions  as  are  set  fortli 
in  the  contract  between  res|)oudent  and  the  Attica  Xaturat  Gas 
Company,  which  contract  was  placed  in  evidence  on  March  22. 
1912,  and  marked  liespondent's  Exhibit  No.  2,  with  the  following 
exception,  to  wit: 

It  aj>pear8  from  the  testimony  that  the  petitioner  at  the  present 
time  makes  use  of  gas  from  its  own  wells  aa  fuel  to  generate  elec- 
tricity. Whatever  gas  is  hereafter  used  for  this  purpose  by  the 
petitioner  must  l>e  obtained  from  its  own  wells  or  purchased  from 
the  Attica  Natural  Gas  Company  at  its  regular  rates.  In  taking 
pras  used  for  these  purjiosea  the  petitioner  is  a  rt^ilar  consumer 
and  entitled  to  no  cnnsidcration  other  tlian  would  he  given  to  any 
other  consumer  Im-ated  in  the  village  of  Attica  in  the  same  class 
with  ilself.  Whalever  gaa  ia  furnished  the  petitioner  by  respon- 
dent under  the  order  of  thia  commission  must  be  used  for  distri- 
bution purposes  only,  and  should  be  separately  metered  and  ac- 
counted for  through  mechanical  devices  which  can  be  easily  and 
readily  installed. 

There  was  some  testimony  taken  and  statements  made  tending 
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to  show  that  petitioner's  financial  condition  was  such  that  security 
for  the  performance  of  the  contract  should  l>e  given  by  it.  If  the 
respondent  deems  such  security  necessary,  the  contract  hereinbe- 
fore referred  to  should  he  guaranteed  by  adequate  and  proper  se- 
curity. 

An  order  should  be  entered  accordingly. 


In  the  Matter  of  the  Complaint  of  J.  L.  Ceakdall  against  Utica 

AND  Mohawk  Valley  Railway  Company. 

(Public  Service  CommiHsioti,  Second  Diatrict,  May  T,  1913.) 

CoMtroctloti  of  wction  i8i  ol  tbe  Kallroad  Law. 

Although  reapondent'B  intersecting  Blaiidina  street  and  Soutii  atrept 
lioea  in  Utica  for  the  greater  distance  parallel  each  other  and  ntc 
separated  by  a  distance  of  about  1,360  feet,  under  section  ISl  of  the 
Railroad  Law  it  is  the  duty  of  the  respondent  to  provide  tranflportHt>n 
betveen  said  lines  at  a  five  cent  fare  for  a  continuous  ride;  and  in  j|« 
operating  practice  wliereby  passengerB  riding  from  ona  line  to  the  otlier 
are  required  to  change  cars,  such  paseengers  must  ba  transferred  by 
respondent  at  a  single  fare  under  suitable  regulation  conftiiing  use  of 
the  transfer  practically  to  the  next  car  moving  from  the  point  of  inter- 
section except  as  sucii  rule  may  be  necessarily  varied  Uy  provide  ade- 
quate transportation  facilities  for  tranaferred  passengera. 

F.  K.  Keman  for  respondent. 

Decker,  Commissioner. —  Complainant  prays  that  respondent 
be  required  to  issue  transfers  between  its  Blandina  street  line  and 
its  South  street  line,  so  called,  both  of  which  are  operated  by  ro- 
si>ondent  within  the  city  of  Utica.  These  lines  for  the  greater  dis- 
tance parallel  each  other  at  a  distance  apart  according  to  respond- 
ent's calculation  of  approximately  1,360  feet  The  Blandina  street 
line  runs  westerly  on  Blandina  street  about  one  and  a-half  miles. 
The  South  street  line  runs  westerly  on  South  street  a  somewhat 
shorter  distance,  thence  northerly  for  a  short  distance  on  Steuben 
street,  Hopper  street,  and  Union  street  to  an  intersection  with  the 
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*  Blaodina  street  line,  the  whole  distance  of  the  South  street  line  to 
said  intersection  being  about  one  and  one-third  miles.  There  are 
extensions  of  the  lines  above  described  to  other  parts  of  the  cit;. 
Respondent  issues  transfers  between  its  lines  in  Utica  exc^t  as 
between  the  Blandina  street  line  and  the  line  on  South  street ;  that 
is  to  gay,  it  issues  transfers  except  where  the  ride  on  the  transfer 
would  bring  the  passenger  back  in  a  direction  toward  the  start- 
ing point  of  his  rida  If  the  South  street  and  Blandina  street  lines 
were  ]oined  on  the  east  as  they  are  on  the  west,  a  belt  line  would 
be  formed,  and  the  one  fare  would,  as  respondent  admits,  cover  the 
full  ride  around  the  belt.  Respondent's  principal  objection  to  a 
live  cent  fare  with  a  transfer  to  the  South  street  line,  or  in  the 
reverse  direction  with  a  transfer  to  the  Blandina  street  line,  is  that 
with  the  short  distance  inter%'eaing  between  the  lines,  about  a-quar- 
ter  of  a  mile,  the  passenger  living  between  the  two  lines  or  near 
either  would  be  able  to  ride  for  one  far©  from  a  given  point  on 
eitberline  to  an  opposite  podnt  on  the  other  line  and  thus  accom- 
plish what  in  its  view  is  a  double  ride  for  one  fare  with  cmly  a 
short  walking  distance  for  the  passenger. 

This  case  is  subject  in  its  determination  to  the  application  of 
section  181  of  the  Railroad  Law.  No  question  of  fact  or  general 
question  as  to  the  reasonableness  or  justice  of  respondent's  r^ula- 
tion  whereby  the  transfer  is  denied,  is  involved  in  the  case.  We 
have  simply  to  determine  whether  section  181  of  the  Railroad  Law 
applies  to  the  operation  here  described.  The  part  of  that  sectitm 
material  here  reads  as  follows : 

No  corporation  operating  k  railroad  shall  charge  an;  paaaenger  more 
than  five  (^nts  for  one  continuous  ride  from  nnir  point  on  its  road  to  any 
other  point  thereof  or  any  connertin)!  Iiraneh  tliereof  within  the  limits  ol 
any  city.  Not  more  than  one  fare  shall  be  charged  within  the  iimita  of  uij 
citf  for  passage  over  the  main  line  of  road  and  any  branch  thereof. 

It  will  be  observed  that  the  rule  stated  is  not  qualified  by  direc- 
tion or  by  location  of  lines.  Subject  solely  to  the  specification 
that  a  "  continuous  ride  "  is  the  basis  of  the  legislative  prohibition, 
it  is  plainly  the  duty  of  the  respondent  to  provide  transportation 
at  the  five  cent  fare  between  any  point  on  Blandina  street  and  any 
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poiut  on  South  street  which  is  reached  by  its  operated  railway 
linea  in  the  city  of  Utica.  The  word  "  continuous  "  as  used  in 
the  statute  excludes  the  idea  of  a  broken  journey  or  of  two  distinct 
rides.  The  carrier  ia  not  compellable  under  the  statute  to  afford 
two  rides  instead  of  one  continuous  ride,  or  to  permit  a  stop-over 
on  a  transfer  from  one  line  to  the  other  which  would  accomplish 
that  result.  Its  right  to  run  a  through  car  over  both  lines  with  a 
five  cent  fare  between  the  termini  must  be  conceded.  Its  right  to 
require  a  passenger  at  the  intersecting  point  to  take  immediately 
a  waiting  car  upon  the  other  line  is  not  to  be  denied.  Its  authority 
to  put  a  time  limit  upon  the  use  of  the  transfer  sufficient  to  enable 
the  passenger  at  all  times  to  use  the  next  car  over  the  line  shown 
upon  the  transfer  must  be  recognized. 

The  Public  Service  Commissions  Law  in  section  49  contains  a 
somewhat  similar  provision  in  relation  to  continuous  riding  over 
two  separately  operated  lines  in  the  same  city  where  the  companies 
have  entered  into  a  contract  for  through  service.  Section  1566  of 
the  Penal  Law,  relating  to  the  improper  use  of  transfers  by  pas- 
sengers, supports  the  view  that  the  passenger  is  entitled  to  a  con- 
tinuous ride,  and  that  the  passenger  is  not  entitled  to  demand  other 
than  what  is  practically  a  continuous  service  according  as  chang- 
ing of  cars  shall  provide.  Bull  v.  N.  Y.  C.  Ry.  Co.  192  N.  Y.  361, 
and  Weber  v.  R.  S.  &  E.  R.  Co.  145  App.  Div.  84,  may  be 
regarded  as  tending  to  confirm  the  view  here  expressed. 

Since  the  foregoing  was  written  and  an  order  issued  requiring 
the  respondent  to  afford  a  continuous  ride  at  one  five  cent  fare 
between  points  on  its  Blandina  street  line  and  points  on  its  South 
street;  line,  the  commission,  by  argument  upon  respondent's  appli- 
cation for  rehearing,  has  had  its  attention  called  to  the  decision  of 
the  Court  of  Appeals  in  Kelly  v.  N.  Y.  City  Ry.  Co.  192  N.  Y. 
97,  wherein  it  was  held,  coustniing  the  then  section  104  of  the 
Railroad  Law,  that  the  defendant,  operating  a  system  of  street 
railways  in  Xew  York  city,  was  satisfying  the  reasonable  require- 
ments of  that  section  by  limiting  its  transfer  regulations  to  the 
right  to  ride  north  or  south  in  New  York  [Manhattan]  with  a 
transfer  to  any  crosstown  lino,  and  vice  versa  to  ride  crosstown 
with  a  transfer  to  any  north  or  southbound  line.    The  court  find^ 
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diatinotly  that  extending  the  transfer  privilege  furthw  would 
enable  a  paaseuger  to  arcomplish  a  round  trip  for  tiie  one  fare. 

Section  104  of  the  Railroad  Law  was  carried  over  in  1910  into 
the  Public  Service  Commissions  Law,  and  reads  as  follows: 

Until  and  except  «a  tbe  public  service  commiMion  ahill  otherwise  prescribe 
kB  to  any  street  railroad  corporation  or  corporations  pursuant  to  the  pro- 
vlsionB  of  this  chapter,  every  street  surface  railroad  corporation  entering 
into  a  ccntrsct  with  another  such  corporation  as  provided  in  section  seventy- 
eight  of  tlie  railroad  lav  shall  carry  or  permit  any  other  party  thereto  to 
carry  between  any  two  points  on  the  ratlroads  or  portions  thereof  embraced 
in  such  contract  any  passenger  desiring  to  make  one  continuous  trip  between 
such  points  for  one  single  fare,  not  higher  than  the  fare  lawfully  chargeable 
by  either  of  such  corporations  for  an  adult  passenger.  Every  such  corpora- 
tion shall  upon  demand,  sjid  without  extra  charge,  give  to  each  passenger 
paying  one  single  fare  a  transfer  entitling  such  passenger  to  one  continuoua 
trip  to  any  point  or  portion  of  any  railntad  embraced  in  sucti  contract,  to  tlie 
end  that  public  convenience  ma;  be  promoted  bj  the  operation  of  the  rail- 
roads embraced  in  such  contract  substantially  aa  a  single  railroad  with  a 
single  rate  of  fare.  For  every  refusal  to  comply  with  the  requirements  of 
this  subdivision  the  corporation  so  refusing  shall  forfeit  fifty  dollars  to  the 
aggrieved  party.  The  provisions  of  this  subdivision  shall  only  apply  to  rail- 
roads wholly  within  the  limits  of  any  one  incorporated  city  or  village. 

Section  181  of  the  Railroad  Law  was  enacted  in  1910  and  the 
essential  part  is  qiioted  above,  but  it  is  quoted  in  full  below  for  the 
purpose  of  compariBon : 

No  corporation  constructing  and  operating  a  railroad  under  the  provisions 
of  this  article,  or  of  chapter  two  hundred  and  fifty-two  of  the  laws  of  eighteen 
hundred  and  eighty-four,  shall  charge  any  passenger  more  than  five  cents  for 
one  continuous  ride  from  any  point  on  its  road,  or  on  any  road,  line  or 
branch  operated  by  it,  or  under  its  control,  to  any  other  point  thereof,  or 
any  connecting  hranch  thereof,  within  the  limits  of  any  incorporated  city  or 
village.  Not  more  than  one  fare  shall  be  charged  within  the  limits  of  any 
■uch  city  or  village,  for  passage  over  the  main  line  of  road  and  any  branch 
or  extension  thereof  if  the  right  to  confltruct  such  branch  or  extension  ahall 
have  been  acquired  under  the  provisiouB  of  such  chapter  or  of  this  article; 
except  that  in  any  city  of  the  third  class,  or  incorporated  village,  it  shall 
be  lawful  for  such  corporation  to  charge  and  collect  as  a  ma:<imum  rate  of 
fare  for  each  passenger,  ten  cents,  where  such  passenger  is  carried  In  a  car 
which  overcomes  an  elevation  of  at  least  tour  hundred  and  llfty  feet  williin 
a  distance  of  one  and  a-half  miles.  This  section  shall  not  apply  to  any 
part  of  any  road  constructed  prior  to  May  sixth,  eighteen  hundred  and  eighty- 
four,  and  then  in  operation,  unless  the  corporation  owning  the  same  shall 
have  acquired  the  right  to  extend  such  road,  or  to  construct  branches  thereof 
under  such  chapter,  or  shall  acquire  such  right  under  the  provisions  of  this 
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article,  in  which  event  ita  rate  of  fare  Bhall  not  exceed  its  authoriEed  rate 
prior  to  euch  extension.  The  legieiature  exprcfiuly  reserves  tlie  right  to  regu- 
late and  reduce  the  rate  of  fare  on  any  railroad  constructed  and  operated 
wholly  oi  in  part  under  euch  chapter  or  under  the  provtBions  of  this  article; 
and  the  public  service  commission  ahall  possess  the  same  power,  to  be  exer- 
eiaed  a*  preaeribed  in  the  public  aervice  commisaiona  law. 

Section  104  referred  to  roads  operated  under  contract.  Section 
181,  which  takes  its  place  in  the  Railroad  Law,  applies  to  any 
corporation  and  fi-ws  the  fare  at  five  cents  over  the  main  line,  or 
any  road,  line,  or  branch  under  control  of  the  corporation,  or  any 
ccnuecting  branch  thereof.  With  two  or  more  roads  embraced  in 
one  operating  contract,  the  old  section  104  speaks  of  the  operation 
of  said  roads  as  "  a  single  railroad  with  a  single  rate  of  fare." 
Section  104  used  the  words  "continuous  trip"  while  the-present 
section  [181]  uses  the  words  "continuous  ride." 

In  the  Kelly  case,  the  situation  presented  was  really  the  general 
system  of  transfers  for  New  York  city  where  the  north  and  south 
lines  are  very  long  and  the  crosstown  lines  are  relatively  very 
short.  What  may  be  reaeouable  as  applied  to  New  York  city, 
where  there  were  (hen  657  transfer  points  and  now  doubtless  many 
more,  might  be  decidedly  unreasonable  as  applied  to  a  city  like 
I'tica  witli  radiating  Hues  and  very  few  points  of  transfer. 

After  carefully  reading  the  Kelly  decision  and  the  history  of 
the  case  in  the  appeal  book,  we  are  tfatisfied  that  it  ought  not  to  be 
held  controlling  in  all  caries  arising  in  cities  ot  incorporated  vil- 
lages throughout  the  state.  The  Kelly  case  was  decided  by  the 
Municipal  Court  of  Xew  York  eity,  Wrough  of  the  Bronx,  in 
favor  of  the  company.  The  judgment  was  reversed  by  the  Appel- 
late Term,  with  allowance  of  appeal  to  the  Appellate  Division, 
which  rei-ersed  the  A])pellMle  Term,  and  then  followed  the  appeal 
to  the  Court  of  Appeals.  The  aiipeiil  bonk  includes  the  testimony 
of  Mr.  Oreu  Rwtl,  defendant's  witness,  which  describes  the  whole 
Xpw  York  city  transfer  system  as  it  then  existed,  containing  also 
this  statement:  "  Tf  we  were  obliged  to  give  the  transfer  demanded 
by  the  passenger,  he  could  travel  at  will  to  the  most  extreme  north- 
erly end  of  the  island,  across  any  croastown  line,  and  re-transfer 
again  to  any  longitudinal  line  that  he  might  elect  and  thi(^  make 
a  round  trip  for  a  single  fare."    The  witness  also  testified  that  the 
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configuration  of  the  island  of  ^lanliattaii  "  is  \iniqiie,  and  the  fact 
that  it  ie  so  narrow  and  that  fhe  business  is  oonceaitrated  in  a 
coniparativeiy  compact  territory,  makes  it  peculiarly  applicable  to 
the  situation  on  ilaubaltan  Island,  that  is  the  opportunities  for 
the  return  ride  to  the  point  of  embarkation  without  any  incon- 
venience to  the  passenger.  The  witness  further  distinguished  Ihe 
Manhattan  situation  from  that  existing  in  Brooklyn.  The  plain- 
tiff by  walking  a  short  block  could  have  reached  his  stated  desti- 
nation for  one  fare.  It  is  plain  that  with  the  longitudinal  lines 
and  numeros  crosstown  lines  a  passenger  by  selecting  a  proper 
line  for  starting  the  ride  could  reach  almost  any  destination  be- 
sides the  starting  point  for  the  one  faro.  So,  very  plainly,  the 
great  consideration  before  the  courts  in  the  Kelly  case  was  the 
general  transfer  system  in  the  borough  of  Manhattan  and  the 
breaking  down  of  that  system  if  plaintiff's  contention  should  he 
sustained,  with  the  result  that  actual  round  trips  to  the  exact 
point  of  original  entry  upon  the  first  car  taken  would  be  possible. 

It  is  evideait  both  from  the  langiiagD  of  old  section  104  and  the 
present  section  181  that  in  each  section  two  points  are  in  contem- 
plation. In  tJie  latter,  the  continuous  trip  is  from  "  any  point  to 
any  other  |)oint."  The  language  of  the  law  itself  therefore  pre- 
cludes any  idea  that  a  round  trip  from  one  point  back  to  that 
same  point  is  thereby  requirc<l  for  five  cents. 

In  this  case,  respondent  may  have  a  passenger  from  the  extreme 
easterly  end  of  its  Blandina  street  line  with  an  intended  destina- 
tion involving  a-quarter  of  a  mile  ride  on  the  parallel  South  street 
line.  Such  a  passenger  can  certainly  demand  a  through  ride  for 
five  cents  without  lieing  subject  to  the  charge  of  seeking  a  round 
trip  for  five  cents.  It  is  not  to  l)c  conceived  that  passengers  as  a 
general  rule  would  ride  over  these  parallel  lines  to  the  point  oppo- 
site the  starting  point  and  walk  more  than  a  quarter  of  a  mile  in 
order  to  avoid  paying  a  second  five  cent  fare.  There  may  be  a 
few  who  would  so  do,  but  that  is  incidental  to  the  location  of  the 
lines  as  chosen  by  rosponileut  or  its  predecessor.  Tt  is  possible 
that  a  few  persons  living  between  the  two  lines  conid  walk  to  one 
line,  ride  to  ihc  point  of  transfer,  enter  a  second  car  and  ride  on 
the  other  line  to  a  point  opposite  his  residence,  for  the  one  fare. 
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But  the  number  of  such  persons  irnist  be  comparatively  few,  and 
the  thought  excluJea  the  many  who  live  along  each  line  or  on  the 
outside  of  the  territory  lying  between  the  parallel  lines. 

If  there  were  a  canal  or  deep  gore  between  the  Biandina  street 
and  South  street  lines,  respondent's  present  contention  would  not 
be  made.  Section  181  of  the  Railroad  Law  had  general  applica- 
tion, and  the  section  is  not  to  be  construed  to  apply  or  not  apply 
because  of  respondent's  fear  that  a  few  passengers  would  take  two 
diatinet  rides  for  five  cents.  It  is  the  privilege  of  respondent,  as 
above  stated,  to  confine  the  riding  privilege  of  the  person  holding 
the  transfer  to  the  next  intersecting  car,  and  respondent  may  so 
iLrrange  the  running  time  of  its  cars  that  connection  will  be  made 
at  the  point  of  intersection  between  the  two  lines  with  little  or  no 
loss  of  time.  If  for  any  operating  reason  it  does  not  see  fit  to  do 
that,  the  public  should  not  be  restricted  to  half  a  ride  or  to  the 
payment  of  two  fares  for  what  the  law  apparently  provides  shall 
be  rendered  for  one.  If  the  Biandina  street  line  and  the  South 
street  line  ran  on  parallel  streets  a  block  apart,  these  two  lines 
might  well  be  considered  as  presenting  a  unique  situation  to  which 
section  181  of  the  Railroad  Law  was  not  intended  to  apply,  since 
they  would  be  so  close  together  that  in  a  case  of  every  passenger  a 
round  trip  back  to  the  starting  point  for  five  cents  would  in  actual 
practice  result.  The  same  reasoning  indicates  the  application  of 
the  law  in  a  case  where  the  two  lines  are,  as  in  this  one,  more  than 
a-quarter  of  a  mile  apart. 

The  distinction  between  the  New  York  city  [Manhattan]  situa- 
tion in  the  Kelly  case  and  that  shown  here  is  obvious,  and  we  hold 
that  the  Kelly  case  does  not  govern  in  this  proceeding. 

It  must  be  concluded  that  under  section  181  of  the  Railroad 
Law  respondent  must  transfer  passengers  between  its  Biandina 
and  South  street  lines  upon  single  fare  of  five  cents,  but  that  in 
fto  doing  it  may  and  should  establish  and  enforce  such  r^ulation 
covering  the  transfer  as  will  confine  its  use  practically  to  the  next 
car  moving  from  the  point  of  intersection  over  the  transfer  line, 
except  as  such  rule  may  be  necessarily  varied  to  provide  adequate 
transportation  facilities  for  transferred  passengers. 

By  appropriate  proceedings  and  with  the  consent  of  this  Com- 
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mission  the  respondent  company  has  been  merged  with  New  York 
State  Railways,  and  order  in  this  case  has  been  directed  against 
New  York  State  Railways  as  successor  to  Utica  and  Mohawk 
Valley  Railway  Company. 

Respondent's  application  for  rehearing  should  be  denied,  and 
the  order  entered  herein  on  March  4,  1913,  be  made  effective. 


In  the  Matter  of  the  Complaint  of  Louis  P.  Fohhmajjn  as  Mayor 
of  the  City  of  Buffalo  against  the  Catabaot  Poweb  amd  Con- 
duit Company. 

(Public  Service  ComniitsiDii,  Second  Diitriet,  April,  1013.) 

The  claim  of  the  Cataract  Power  and  Coodnit  Company  that  its  contiact  with 
the  Nlaiua  Falla  Power  CompAay  has  a  value  of  tv>oo>o°o  ■>P<*''  which 
it  ii  entitled  to  a  return,  eonaldeied. 

Fair  valne  of  the  pioperty  nie4  In  the  pnhllc  Hrvlce  —  what  it  ia  and  how 
•icertalned. 

What  ia  "Eoint  concern"  value  —  itatue  aa  a  property  ri^t. 

Depreciation  of  plant  where  the  company  hai  an  eziatence  for  a  limited  period 

Knle  for  "accrued  amortiMtion  of  capital." 

The  selling  price  per  horsepower  fiiee  the  value  of  the  contract  in 
question.  At  $10  per  horsepower  the  contract  hae  no  particular  value 
except  as  it  insures  to  the  company  a  supply  of  energy  at  all  times.  The 
claim  of  the  company  that  its  contract  with  the  supplying  company 
baa  a  value  of  (2,000,000  upon  which  it  ie  entitled  ai  a  matter  of  right 
to  a  return  of  not  less  than  aix  per  centum  per  annum  cau  not  be 
sustained. 

The  basis  of  all  calculations  as  to  the  reason ableness  of  rates  to  be 
charged  by  a  corporation  dealing  with  the  public  and  under  legislative 
sanction  must  be  the  fair  value  of  the  property  being  ii.ied  by  it  tar  the 
convenience  of  the  public.  The  fair  value  of  the  property  of  the  Niagara 
Power  and  Conduit  Company  used  in  the  public  service  may  i>e  bettor 
ascertained  by  giving  the  greater  weight  to  the  actual  coat  as  the  basis 
of  the  inquiry  than  in  any  other  way. 

As  to  "going  concern"  value  there  is  a  distinction  between  rate  eases 
and  purchase  cases,  and  in  the  case  under  consideration  "  going  concern  " 
value  is  disallowed  as  a  separate  item  of  property  upon  which  the  com- 
pany is  entitled  to  receive  a  return  except  as  it  is  reimbursed  in  the 
general  valuation  of  the  plant. 
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The  amount  of  depreciatioD  which  the  company  can  propeil;  charge 
against  the  public  ia  that  amount  which  is  equal,  aa  nearly  as  can  be 
ascertained,  to  the  average  annual  destruction  of  the  property  employed 
in  the  pubtio  aervice. 

The  capital  etock  of  the  company  amounts  to  $2,1)00,000  and  tlie  out- 
•tanding  bond  indebtedneas  is  C1,384,CK)0.  Thiu,  under  the  rule  of  the 
commission  autllo^ia^s  an  amortizatioo  of  the  total,  or  (3,384,000,  lesa 
the  scrap  value  of  the  tangible  property. 

Clark  H.  Hammond,  Corporation  Counsel  (Harry  D.  Sanders, 
AAsistant  City  Attorney),  for  complainant. 

£enefick,  Cooke,  Mitchell  &  Basa,  for  resfwndent. 

The  Cataract  Power  and  Conduit  Company  aella  electric  enei^ 
in  the  city  of  Buffalo,  It  purchasee  this  energy  from  the  Xiagara 
Falls  Power  Company,  the  price  paid  being  sixteen  dollars  each 
electric  horsepower  delivered  at  the  northerly  line  of  the  city. 
The  mayor  of  the  city  made  complaint  that  the  prices  chained  by 
said  company  were  unjust  and  unreasonable.  After  answer  and 
hearing,  the  prices  charged,  with  the  exception  of  that  for  energy 
sold  to  the  International  Railway  Company,  are  reduced  twenty- 
eight  per  cent  without  change  in  form  of  the  sliding  scales  used 
by  the  company  in  its  schedules. 

Stevens,  Chairman. —  The  Cataract  Power  and  Conduit  Cwn- 
pany  was  incorporated  the  18th  day  of  Jime,  1896,  pursuant  to 
the  provisions  of  the  Transportation  Corporations  Law.  Shortly 
thereafter  it  commenced  the  construction  of  its  plant  in  the  city 
nf  Buffalo  for  the  distribution  of  electric  energy,  chiefly  for 
power  purposes  and  incidentally  and  to  a  small  extent  for  lighting 
purposes.  It  has  been  engaged  in  that  biiHiness  from  about  1897 
down  to  the  present  time.  The  city  of  Buffalo  through  its  mayor 
makes  complaint  that  the  ratee  charged  by  this  company  for 
electric  energy  are  unreasonable  and  unjust,  and  asks  that  such 
rates  be  fixed  at  a  reasonable  and  just  amount.  The  company 
(lenies  that  itn  present  rates  are  unreasonable  or  unjust  Upon 
the  issues  joined  by  the  complaint  and  answer,  hearinga  have  been 
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had  and  evidence  Iirs  bceti  siibniittcd  hv  both  parties,  and  the  ease 
has  been  submitted  upon  voIunnnouB  briefs. 

The  importance  of  tiie  controversy  and  its  magnitude  demand  a 
careful  study  of  the  history  of  the  company  and  its  operations. 
No  proper  disposition  of  the  case  can  be  made  without  a  full 
understanding  of  the  manner  in  which  the  company  was  oi^anized 
and  its  subsequent  financial  operations. 

On  the  2d  day  of  December,  1895,  the  common  council  of  the 
city  of  Buffalo  adopted  an  ordinance  which  was  approved  by  the 
mayor  on  the  16th  day  of  December,  in  and  by  which  there  was 
granted  to  the  Niagara  Falls  Power  Company  the  right  to  erect 
poles,  string  wires  and  cables,  and  to  lay  conduita  in  the  streets 
of  the  city  of  Buffalo  for  the  purpose  of  transmitting  electricity, 
This  grant  was  accepted  hy  the  Niagara  Falls  Power  Company 
on  the  14th  day  of  January,  189(5,  and  on  the  same  day  a  written 
acceptance  was  filed  with  the  city  clerk  of  the  city  of  Buffalo,  and 
thereupon  the  said  franchise  became  effective.  On  the  1st  day  of 
July,  1896,  the  Niagara  Palls  Power  Company  assigned  the  said 
grant  to  the  Cataract  Power  and  Conduit  Company. 

On  the  1st  day  of  June,  1896,  the  Niagara  Falls  Power  Com- 
pany entered  into  an  agreement  with  Franklin  D,  Locke  in  and 
by  which  it  agreed  to  deliver  to  the  said  Locke  a  stipulated 
amount  of  electric  horsepower  at  a  price  named  in  the  agree- 
ment, the  delivery  of  such  electric  horsepower  to  be  made  at  the 
northerly  line  of  the  city  of  Buffalo.  At  a  meeting  of  the  board 
of  directors  of  the  Cataract  Power  and  Conduit  Company  held  on 
the  1st  day  of  July,  1896,  the  company  accepted  from  said  Locke 
an  assignment  of  the  said  agreement  with  the  Niagara  Falls 
Power  Company,  and  also  an  assignment  from  said  the  Niagara 
Falls  Power  Company  of  its  license  to  occupy  state  canal  lands 
for  a  transmission  line  within  the  city  of  Buffalo.  In  considera- 
tion of  the  assignment  by  the  Niagara  Falls  Power  Company  of 
the  franchise  from  the  city  of  Buffalo  and  the  license  from  the 
state,  and  of  the  assignment  by  Locke  of  the  contract  with  the 
Niagara  Falls  Power  Company,  the  Oatarnct  Power  and  Conduit 
Company  issued  to  them  the  full  authorized  amount  of  its  capital 
slock,  namely  20,000  shares  of  the  par  value  of  $2,000,000.     Of 
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this  amount  thore  were  issued  to  the  Niagara  Falla  Power  Com- 
pauy  10,050  shares  of  the  par  value  of  $1,005,000,  and  to  Locke 
9,950  shares  of  the  par  value  of  $995,000,  In  this  transactioa 
Locke  appears  to  have  be«i  acting  for  individuals  other  than  him- 
self, and  accordingly  the  stock  was  not  issued  directly  to  him  but 
to  persons  apparently  for  whom  he  was  the  representative.  It  is 
unnecessary  at  thia  time  to  go  into  the  transaction  in  further  de- 
tail. The  point  to  the  whole  matter  is,  that  none  of  the  stock  of 
the  Cataract  company  was  issued  for  cash  and  that  the  sole  con- 
sideration for  its  issue  was  as  above  stated. 

Upon  the  hearings,  both  the  oral  and  the  documentary  evidence 
of  the  city  and  the  respondent  were  chieily  directed  to  the  question 
of  the  reproduction  cost  new  of  the  physical  property  of  the  com- 
pany. The  respondent  gave  some  evidence  tending  to  show  the 
commercial  value,  as  it  terms  it,  of  its  property.  It  was  of  course 
impossible  for  the  city  to  give  any  direct  evidence  as  to  the  actual 
coat  of  the  property,  or  in  other  words  the  cash  investment  made 
by  the  company  in  its  plant.  After  the  case  had  proceeded  to 
sudi  a  point  that  it  was  clear  the  respondent  did  not  intend  to 
pursue  the  inquiry  in  that  direction,  the  commission  on  its  own 
motion  ordered  an  investigation  to  be  made  by  its  examiners  into 
such  actual  cost  as  shown  upon  the  books  of  the  oanpany.  An 
exhaustive  examination  was  made  of  the  books  and  vouchers  of  the 
company  during  the  period  of  its  existence.  A  voluminous  report 
was  made  thereon  to  the  commission,  copies  of  which  were  fur- 
nished to  both  the  city  and  the  respondent ;  and  after  some  period 
was  allowed  for  examination  of  the  same,  the  report  was  intro- 
duced in  evidence  as  a  part  of  the  record  in  the  case.  The  city 
has  chosen  to  make  no  comments  thereon.  The  respondent  has 
made  such  comments  thereon  as  it  deemed  proper. 

Substantially,  there  is  no  criticism  upon  the  examiner's  report 
as  to  the  cash  investment  in  the  physical  property  of  the  company 
except  upon  one  point  which  will  be  discussed  later. 

The  following  is  a  summary  of  the  fixed  capital  owned  by  th« 
respondent  and  in  service  December  31,  1911,  as  shown  in  the 
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Aeeaunta 

Real   eeUtfl    

Qeneral    structures    

Buildings 

^ub-attttioD  building!   

Station  equipment  

Bub-station  equipmeat   

Transmiasion  line  

Cable   

TrauBmisBion    ayiteni    

DiBtribution  Bystem,  otiier  underground 

Conduit   

Canadian  conduit  

Manholes 

Underground   conduit    

Overhead   construction    

Electric    aerTicea    

Distribution  system,  overhead 

Polea  and  fixtures 

Transmission  tower   

Niagara   River   span 

Tranaformers 

Line  transformers  and  devices 

Meters 

Electric  metera 

Electric  meter  installation 

Electric  instruments 

Electric  tools  and   implements 

Electrical   lalioratory   equipment 

Office   furniture   and   fixtures 

Qeneral    equipment    

General    eonatruction 

Preliminarj  expenses    

Deficit  diirtni;  construction : 

Ralance  June  30.  Ifi90 «38,411  96 

Expenses  applicable  to  period  of  construction, 
charged  to   profit   and   loss  in  subsequent 

18B8 872  75 


Amounts 

t54.601  46 

6,63D  39 

127,020  S2 

1.400  8( 

487.078  68 

140,630  43 

46.502  24 

44S.S48  63 

68.  SOT  09 

17.076  15 

120.573  3B 

2. 766  54 

28.800  06 

21.904  86 

85,536  81 

8, 131  23 

45,418  8S 

13,923  71 

21,019  13 

10,927  60 

6,400  44 

13.464  eo 

29.266  93 

13,951  06 

1, 177  09 

619   IB 

660  62 

1,792  07 

629  22 

13.360  14 

20, 762  83 

28,810  25 


5.. I.'..!    ( 


Total $1.005. 016  76 


In  connection  with  the  foregoing  aiimmarv,  it  is  proper  to  ob- 
serve that  the  examiner's  report  gives  full  detail  of  quantities  and 
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price*  used  in  reaching  the  foregT>ing  siiinmariea  of  the  several 
ledger  accouiitB,  the  profwrty  on  liantl  being  taken  to  be  liiat 
eoumeratfMJ  in  the  inventory  introduced  in  evidence  by  the  re- 
spondent. 

It  ia  important  to  observe  at  what  amount  the  fixed  capital 
of  the  company  ia  carried  upon  its  books.  In  its  annual  report 
to  this  commission  for  the  year  ended  December  31,  1911,  follow- 
ing the  claasification  required  by  the  uniform  system  of  acconnta 
fur  electrical  corporations  prescribed  by  this  commissitai,  the 
company  states  that  its  fixed  capital  on  the  31st  day  of  December, 
li)08.  was  »3,416,251.»3;  and  that  the  fixed  capital  installed  by 
it  since  Dpcember  31,  1908,  down  to  December  31,  1911,  amounts 
to  $360,599.88:  thos  making  a  total  fixed  capital  of  $3,776,- 
851.81. 

Its  analysis  of  its  £xed  capital  December  31,  190S,  ^ven  in 
the  aame  report,  ia  as  follows: 

AecowHti  AntotmU 

BmI  estate   $5i,  601  46 

Buildings 120,841  73 

StAtion  etjuipment   489,247  30 

Ckbl« 448,848  53 

Conduit 133,047  25 

HMbolcs 28.  809  98 

TniDimiuioi)  line 46, 592  24 

Tr&nsmiiBion  tower  21, 019  13 

Xi»g«rA   Biver   crossing H.  927  60 

Overliead  construction  72, 286  4fi 

Canadian  conduit   2. 786  64 

Transformers  on   line fl.  360  87 

Meters 34,  929  96 

£l«ctricsl   instruments    619  IS 

OtBcv  lumtture  and  fixtures 020  22 

General  oonetruction  16,210  21 

Preliminary  expense*   28,810  25 

"»i.fi22,27«  M 
Leu,  to  equalize  the  investment  of  amorti/ntion   account  at 
January  1,  1009.  with  the  accrued  amortization  of  capital 

at  that  dat« 106,026  00 

$1,410,251  93 

Cnntrarta,  lieenees,  ele 2,000,000  00 


t3.4ie,261  03 
Dignz.d  by  Google 


276  State  Department  REroBTs. 

Public  Service  Coinmi>>>iioii,  Second  District. 

It  will  be  seen  from  the  foregoing  that  on  the  yist  day  of  De- 
cember, 1908,  its  books  showed  the  aotual  cost  of  ita  fixed  capital 
to  be  the  sum  of  $1,52^.270.93,  and  that  the  sum  of  $106,025 
detlueted  therefrom  waa  merely  an  accounting  entry  designed  to 
transfer  a  part  of  the  fixed  capital  to  the  ftccount  accrued  amorti- 
zation of  capital.  It  will  be  further  noted  that  the  sum  of 
$2,000,000,  which  is  the  amount  of  its  capital  stock,  is  frankly 
set  forth  as  the  coat  of  "  Contracts,  licenses,  etc,"  referring 
thereby  clearly  and  unmistakably  to  the  consideration  hereinbe- 
fore detailed  for  the  issue  of  the  capital  stock. 

By  restoring  the  sum  of  $106,025  to  fixed  capital  account,  it 
will  be  seen  that  the  company  was,  December  31,  1911  (the  point 
agreed  upon  in  this  case  from  which  all  matters  ^ould  date), 
carrying  ita  fixed  capital  on  its  hooks  at  a  cost  of  $1,882,876.81, 
while  the  examiner  reports  the  total  of  such  actual  cost  as  $1,905,- 
916,76,  an  excess  in  the  amount  reported  hy  the  examiner  over 
that  appearing  upon  the  company's  books  of  $23,039.95.  This 
difference  arises  from  the  fact  that  the  examiner  deducted  from 
the  accounts  of  the  company  as  improper  charges  to  fixed  capital 
the  sum  of  $19,000.64,  and  added  therrto  the  sum  of  $42,040.59, 
being  practically  the  amount  of  deficit  during  construction  which 
had  occurred  up  to  the  30th  day  of  June,  1899.  Whether  or  not 
this  deduction  and  addition  made  hy  the  examiner  were  war- 
ranted is  a  matter  of  but  very  little  consequence,  since  the  discre- 
pancy in  the  totals  shown  by  the  books  of  the  company  and  the 
report  of  the  examiner  is  too  small  to  affect  in  any  substantial 
way  the  decision  of  this  case. 

It  may  be  fairly  assumed  that  the  cost  of  the  physical  property 
of  the  company  was.  exclusive  of  matters  to  be  hereinafter  dis- 
cussed, the  sum  reported  by  the  examiner,  namely  $1,905,916.76, 

This  fixed  capital  does  not  represent  the  entire  tangible  prop- 
erty used  by  the  respondent  in  the  public  service.  It  appears 
undisputedly  in  the  evidence,  that  on  December  31,  1911,  it  had 
in  process  certain  construction  not  yet  completed  upon  which 
there  had  been  expende*!  $106,181.68,  and  these  book  orders  in 
process,  as  they  may  be  termed,  are  a  part  of  the  property  of 
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respondent  in  the  service  of  the  public  upon  which  it  is  entitled 
to  ft  return.  On  the  same  day  it  aJso  had  on  hand  materials  and 
Buppliee  of  an  appraised  value  of  $40,180.08.  These  are  also  a 
part  of  its  property  to  be  considered  in  this  case.  In  addition  to 
the  foregoing,  it  has  a  certain  amount  of  working  capital  upon 
which  it  should  be  allowed  a  return,  the  amount  of  which  how- 
ever is  in  dispute  and  will  require  further  discussion. 

The  sum  of  the  foregoing  matters,  exclusive  of  working  capi- 
tal, is  as  follows : 

Cost  of  filed  capital tl,  005 ,  016  76 

Book  orders  in  process 106. 181  68 

Haterisis   and   si^plies 40.  IBO  08 

Total $2,052,278  52 


In  order  to  ascertain  precisely  what  matters  are  in  controversy 
in  this  case,  it  is  next  proper  to  state  the  claim  made  by  the  com- 
pany as  to  the  value  of  its  property  used  in  the  public  service 
upon  which  it  is  entitled  to  a  return.  It  fixes  this  amount  in 
several  ways.  So  far  as  the  tangible  property  is  concerned,  it 
calls  attention  to  three  results,  as  they  may  be  termod,  from  which 
such  value  may  be  determined:  namely,  the  commercial  value  to 
bo  derermined  by  the  market  value  of  its  stock  and  bonds ;  the  net 
earnings  value  arrived  at  by  capitalizing  its  net  earnings  for  a 
given  year;  and  its  reproduction  value  new,  plus  going  concern 
value  and  the  claimed  value  of  its  contract  for  the  supply  of 
energy  with  the  Niagara  Falls  Power  Company. 

Coafining  our  attention  to  the  reproduction  value  theory,  wb 
find  it  is  claimed  to  be  as  follows: 

Cost  of  rpprodncing  phjreical  property  new $3,504,008 

Value  of  contTRct  with  The  Kiagara  Falls  Power  Co 2,000,000 

Ooing  value   300,000 

Otber  items 184,905 

Total  value  $5. 988, 913 


It  is  difficult  to  reproduce  in  detail  the  claim  made  by  the  city 
s  to  the  value  of  respondent's  property  in  8e^^-^cc,  nor  indeed  is 
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it  essential  bo  to  do  at  this  time.  As  we  uiiderataud  it,  such 
amount  is  something  under  $2,000,000. 

Without  going  into  further  detail,  it  will  be  seen  that  there  is 
practically  a  difference  of  $4,000,000  involved  in  the  controversy 
as  to  the  value  of  the  property  in  service,  and  this  with  no  sub- 
stantial dispute  as  to  what  Ihe  property  is.  Before  entering  into 
an  inquiry  as  to  what  constitutes  such  a  tremendous  difference  in 
estiniatee  of  value,  attention  sliould  be  called  to  the  general  finan- 
cial condition  of  the  company. 

The  opinion  then  gives  in  detail  the  condensed  balance  sheet 
of  the  company  and  continues  as  follows: 

The  examiner  in  his  report  rearranges  this  balance  sheet  to  a 
material  extent,  but  it  is  not  necessary  to  insert  the  rearranged 
balance  sheet  at  this  point.  Later  on  it  may  become  essential  to 
on  understanding  of  some  of  the  questions  involved. 

The  material  points  to  which  attention  should  be  called  as 
shown  by  the  foregoing  balance  sheet  are  as  follows : 

First,  the  funded  indebtedness  is  shown  to  be  $1,384,000,  being 
the  amount  of  its  bonds  outstanding.  The  report  of  the  company 
to  the  commission  states  that  the  cash  actually  realized  for  these 
bimds  was  $l,376,ir>0,  showing  that  they  were  disposed  of  at 
alnnjst  par.  Thus  we  find  that  the  existing  property  of  the  eom- 
piuiy  was  constructed  from  the  proceeds  of  these  bonds  and  from 
earnings  from  operation,  no  cash  or  property  whatsoever  having 
been  obtained  by  the  issue  of  stock  except  as  hereinbefore  de- 
tailed. We  also  observe  that  the  corporate  surplus  is  $747- 
129.65. 

Valve  of  the  CosTnACT  fob  Power  wfth  the  Niagaha  Fai.i.s 
Power  Compaw. 
As  above  shown,  the  respondent  is  the  owner  of  the' contract  of 
June  1,  1896.  belween  Franklin  D,  Locke  and  the  Xiagara  Falls 
Power  Company.  This  contract  has  been  supplemented  by 
various  subsequent  contracts  modifying  nr  qualifying  to  some 
extent  the  provisions  of  the  original  contract.  It  is  unnecessary 
to  set  foi'th  all  the  details  of  anv  of  these  ccmtracto.     It  will  be 
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Bufficieat  to  accept  for  the  purpoees  of  the  discuseion  the  state- 
ment made  hy  respondent  its  own  words,  contained  in  the  brief  of 
its  counsel: 

Under  thcM  contra<.'te,  tliercfore,  the  Niagara  Falls  Power  Companf  is 
required  to  fumisb  to  the  CataTset  company  at  its  stations  iu  Buffalo  for 
over  1,000  years  at  least  37/)IK)  horsepower  at  the  rate  of  sixteen  dollars 
per  borsepower  per  annum. 

It  will  be  best  to  state  the  contention  of  the  ccnnpsny  regarding 
the  value  of  this  contract  and  ita  supplements  in  its  own  words, 
contained  in  the  brief  of  it«  counsel : 

The  onlj  questions  fairly  to  l>e  considered  are;  (a)  Has  the  contract  any 
valuer  (b)  It  so,  what  is  the  proper  method  of  arriving  at  ita  valueT  and 
(c)  should  that  value  or  any  part  thereof  be  included  in  the  fair  value  of  the 
entire  property  of  the  company  as  a  basis  lor  rate  making  purposes! 

With  the  evidence  undisputed  in  the  record  that  there  is  a  demand  on  tlie 
part  of  tht-  Consumers  at  Niagara  Falls  for  power  at  twenty  dollara  per  horse- 
power per  annum;  that  the  cost  of  transmitting  power  to  the  Buffalo  city 
line  is  appruxirastely  four  dollars  per  horsepower  per  annum,  making  a  total 
cost  here  of  twenty-four  dollars  per  horsepower  per  annum,  assuming  that 
there  were  any  Falls  power  available,  which  is  not  the  fact;  with  the  undis- 
puted testimony  in  the  record  that  the  cost  of  generating  electric  power  in 
Buffalo  with  the  most  modem  steam  plant  would  range  .from  twenty-live 
dollars  to  twenty-eight  dollars  per  horsepower  per  annum,  can  it  reasonably 
be  questioned  that  this  contract,  requiring  the  delivery  of  37,600  horsepower 
at  the  city  line  every  year  during  the  tenn  of  the  Cataract's  franchise  (nine- 
teen years  yet  to  run)  and  beyond  for  upward  of  1,000  years  at  the  rate  of 
sixteen  dollars  per  horsepower  has  a  value*  Clearly  not.  How  then  should 
such  valuo  be  arrived  atT 

Assuming  the  market  value  of  hydro-electric  power  at  the  Falls  at  twenty 
dollars  per' horsepower  per  annum,  and  assuming  four  dollars  per  horsepower 
per  annum  aa  the  cost  of  transmission  to  the  Buffalo  city  line,  we  have 
twenty-four  dollars  per  horsepower  per  annum  as  the  market  value  of  Falls 
power  at  the  Buffalo  city  line,  assuming  there  were  any  available. 

Applying  the  other  test  as  to  the  coat  of  generating  electric  power  by  a 
modern  steam  plant  in  Buffalo,  we  have  twenty-five  dollars  to  twenty-eight 
dollars  per  horsepower  ss  the  lowest  estimate  for  the  cost  of  steam  genera- 
tion. It  Is  apparent,  therefore,  that  the  only  logical  way  of  arriving  at  the 
value  of  this  contract  is  by  taking  the  difference  between  the  cost  of  power 
under  the  contract  and  the  cost  of  power  generated  here  by  steam.  The 
difference  Is  tO  per  horsepower  per  annum.  Multiply  this  by  the  37,500 
horsepower  which  the  power  company  is  required  to  deliver  us,  and  we  get 
the  annual  saving  of  $337,500  per  annum.  This  sum  capitalized  at  8  per  cent 
would  be  over  $4,000,000. 

An  analjsie  of  the  for^oinp  excerpt  from  the  respondent's 
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brief  shows  that  the  facts  upon  which  the  coiupany  relies  to  bus- 
taia  it«  contention  that  this  contract  is  of  value  to  it  to  the  extent 
of  $2,000,000  and  upward  are  as  follows: 

1.  That  under  the  terms  of  the  I^ocke  contract  it  has  a  right  to 
have  the  Niagara  Falls  Power  Company  deliver  to  it  in  practical 
perpetuity  at  the  city  line  of  Buffalo  each  year  not  less  tlian 
37,500  electric  horsepower. 

2.  That  it  is  required  to  pay  for  each  horsepower  delivered  to 
it  as  aforesaid  only  the  sum  of  sixteen  dollars  per  annum. 

3.  That  there  is  no  other  hydro-electric  power  available  t» 
be  delivered  in  Buffalo  at  the  present  time  and  no  prospect  tliat 
there  will  be  any  other  in  the  future;  that  by  reason  of  this  fact 
it  has  a  practical  monopoly  of  hydro-electric  power  in  that  city. 

4.  That  the  minimum  cost  of  steam  generated  electric  power  iu 
Buffalo  at  the  switchboard  is  twenty-tive  dollars  per  horsepower 
per  annum. 

5.  That  the  company  can  sell  this  power  at  twenty-five  dollars 
in  competition  with  steam  generated  power,  and  hence  in  so  sell- 
ing it  there  is  a  clear  profit  of  nine  dollars  per  horsepower. 

6.  That  this  profit  of  nine  dollars  per  horsepower  computed 
upon  the  total  amount  to  which  it  is  entitled,  37,500  horsepower. 
gives  an  annual  profit  of  $;J37.500. 

7.  That  $337,500  annual  profit  capitalized  at  eight  per  cent 
amounts  to  $4,218,750. 

It  is  clear  from  the  foregoing  analysis  that  the  alleged  value 
of  the  contract  depends  upon  whether  the  company  has  a  vested 
right  to  sell  its  electric  energy  at  switchboard  cost  of  steam  gener- 
ated electric  energy  plus  the  cost  of  distribution,  with  proper 
returns  upon  the  capital  invested  in  such  distribution.  If  dis 
company  has  such  a  vested  right,  there  is  no  escape  from  tha 
argument  presented  by  it.  If  it  has  not  such  a  vested  ri^t,  Hm 
argument  falls  at  once. 

If  this  commission  has  the  right  to  reduce  the  selling  price  to 
be  charged  by  the  company  below  the  assumed  cost  of  steam  de- 
veloped electric  anergy,  to  the  extent  that  it  so  reduces  such  price, 
it  deprives  the  contract  of  its    allied  value.    If  it  should  reduce 
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the  price  so  as  to  cut  the  profit  of  uiiie  dollars  in  half,  it  would 
deprive  the  contract  of  one-half  of  its  asumed  value.  If  it  should 
treat  the  sixteea  dollars  per  horsepower  paid  by  the  company  for 
energy  as  an  operating  expense  merely,  in  such  case  the  contract 
would  lose  all  its  alleged  value. 

Stating  the  matter  in  another  way,  the  value  of  the  conti-nct 
depends  upon  the  price  which  the  ooiiipany  is  entitled  to  receive 
for  the  energy  which  it  produces.  If  it  is  entitled  as  a  matter 
of  absolute  right  to  receive  twenty-five  dollars  per  horsepower 
for  that  energy,  then  it  is  entitled  to  a  clear  profit  of  nine  dollars 
per  horsepower,  and  the  contract  is  a  property  right  of  great 
value.  If,  on  the  other  hand,  the  company  is  not  entitled  as  a 
matter  of  legal  right  to  charge  twenty-five  dollars  per  horsepower 
for  its  energy,  but  can  be  required  to  sell  it  at  a  less  sum,  the 
supposed  value  of  the  contract  disappears  proportionately  as  the 
price  is  reduced. 

It  is  clear  that  the  selling  price  fixes  the  value  of  the  contract. 
If  the  selling  price  were  thirty  dollars  per  horsepower,  the  eon- 
tract,  upon  the  line  of  reasoning  adopted  by  the  company,  would 
be  of  much  greater  value  than  $4,000,000,  If  the  selling  price 
is  sixteen  dollars  per  horsepower,  then  the  contract  has  no  par^ 
ticular  value  except  as  it  insures  to  the  company  a  supply  of 
energy  at  all  times. 

The  whole  matter,  therefore,  depends  upon  the  question  whether 
the  company  has  a  vested  right  to  sell  its  electric  energy  at  the 
cost  of  steam  generated  enei^  at  the  switchboard.  If  it  has  such 
a  right,  obviously  the  commission  can  not  interfere  with  it.  The 
company  has  offered  no  ailment  whatsoever  in  support  of  this 
proposition.  It  has  morely  assumed  such  a  right  without  even 
stating  it  in  words. 

By  reducing  the  value  of  this  contract  for  the  purposes  of  this 
case  to  $2,000,000,  it  has  wholly  surrendered  the  contention  that 
the  commission  can  not  reduce  the  price,  or  in  other  words,  inter- 
fere with  the  return  upon  the  claimed  property  value  of  the  con- 
tract. 

It  is  a  conceded  fact  that  Niagara  generated  power  is  cheaper 
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tiian  steam  generated  power.  There  ia  a  great  saving;  and  the 
question  is,  who  gets  the  benefit  from  the  aavingi  This  question 
was  propounded  directly  to  the  principal  witness  for  the  respond- 
ent, and  his  answer  was  — 

Uf  condusioD  is  that  it  ia  fmir  to  kU  pftrtiea  to  divide  the  advantageb  of 
hydraulic  gfnerated  electric  power  between  the  public  and  the  people  whruu; 
cnterpriBe  makes  the  utility  of  the  hydraulic  power  by  this  process. 

This  ooDclusion  seems  to  be  concurred  in  by  the  respondent; 
and,  therefore^  instead  of  insisting  upon  a  return  upon  the  sum  of 
$4,000,000  and  upward,  which  is  logically,  upon  its  contention, 
the  value  of  the  contract,  it  contents  itself  with  placing  the  value 
of  the  contract  at  $2,000,000,  When  it  concedes  that  there  should 
be  any  reduction  in  the  selling  price  because  it  is  fair  and  reason- 
able, it  yields  the  point  that  it  has  a  vested  right  to  the  entire 
difference  in  coet.  It  concedes  that  what  is  fair  and  reasonable  is 
the  principle  by  which  the  selling  price  must  be  determined,  and 
not  because  it  has  any  property  right  to  the  difference.  It  con- 
cedes that  under  all  of  the  circumstances  of  the  case,  it  is  fair 
and  reasonable  that  the  saving,  as  it  terms  it,  should  be  divided 
between  the  public  and  itself.  This  opens  the  question  at  once, 
what  tribunal  is  to  determine  what  is  fair  and  reasonable?  Is  the 
company  itself  to  determine  it,  or  is  it  the  commission?  If  the 
commission  says  that  the  fair  and  reasonable  propositiwi  is  that 
the  profit  should  be  divided  between  the  public  and  the  company, 
then  the  company  has  succeeded  in  its  contention ;  but  not  upon 
the  ground  of  a  vested  property  right.  If  the  commissiMi  says 
that  the  public  should  be  entitled  to  the  entire  difference,  or  that 
the  public  should  be  entitled  to  three-fourths  of  the  so  called 
saving  and  the  company  to  one-fourth,  the  property  value  of  the 
contract  disappears  in  whole  or  in  part,  and  the  commi8si<m  haa 
not  confiscated  any  property  but  has  merely  determined  what  ia 
fair  and  reasonable  under  all  of  the  circumstances  of  the  casei 
This  line  of  reasoning  leads  directly  to  the  conclusion  that  tlie 
value  of  the  contract  is  dependent  upon  the  determination  of  the 
commission,  and  not  that  the  value  of  the  contract  is  indqiendent 
of  the  determination  of  the  commission  asd  superior  to  it. 
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The  position  of  the  company  also  is  not  Jcfoiisi'  \e,  for  the 
reason  that  it  does  not  go  back  to  the  generating  plant,  namely 
that  of  the  Niagara  Falls  Power  Company  at  the  Falls.  Let  it 
be  assumed  that  the  Niagara  Falls  Power  Company  can  produce 
electric  wiergy  at  its  buflbara  at  a  cost  of  seven  dollars  per  horse- 
power, and  that  the  coat  of  electric  energy  developed  by  steam  at 
the  same  point  would  be  tWMity-five  dollars  per  horsepower. 
Upon  such  assumption,  there  is  a  dear  profit  upon  the  37,500 
horsepower  secured  in  the  contract  of  eighteen  dollars  per  horse- 
power, or  $675,000  per  annum.  If  this  profit  or  saving  is  to  be 
divided  with  the  public,  then  the  pnblic  is  entitled  to  get  the  elec- 
tric energy  at  the  hoabars  at  sixteen  dollars  per  horsepower,  and 
the  profit  to  die  company  from  the  use  of  the  water  power  ia  nine 
dollars.  The  respondent,  however,  is  willing  to  divide  with  the 
public  only  the  difference  between  sixteen  dtJlars  and  twenty-five 
dollars,  namely  nine  dollars,  so  that  in  efFect  the  public  gets  only 
one-fourth  of  the  saving  effected  by  the  use  of  water  inatead  of 
one-half.  Its  equity  in  one-half  of  the  saving  is  cut  down  to  one- 
fourth  by  the  device  of  a  subsidiary  company. 

This  reduction  in  the  share  accruing  to  the  public,  or  aa  it  may 
be  termed,  in  the  saving,  may  be  carried  atill  further.  If  the 
Cataract  company  is  entitled  to  a  profit  of  four  dollars  and  fifty 
cents  upon  the  enei^y  which  it  sells,  it  ia  entitled  to  that  profit 
upon  all  energy  aold  to  the  Buffalo  General  Electric  Company. 
The  Buffalo  General  Electric  Company,  in  its  purchase  from  the 
Cataract  company,  gets  a  right  upon  the  theory  of  respondent  to 
Bome  of  the  advantages  of  the  water  power,  and  it  is  as  much 
entitled  to  one-half  of  the  profits  as  the  Cataract  company;  hence 
it  would  be  entitled  to  take  out  two  dollars  and  tweny-five  cents 
per  horsepower  for  its  advantage,  and  the  public  would  then  get 
only  two  dollars  and  twMity-five  cents  for  its  share,  or  one-eighth 
of  the  saving.  Upon  the  assumption  of  division  of  the  saving,  if 
the  public  deals  directly  with  the  Niagara  Falls  Power  Company 
it  is  entitled  to  get  the  energy  at  sixteen  dollars  per  horsepower, 
just  what  the  Cataract  company  pays.  By  the  intervention  of  the 
Cataract  company  it  is  required  to  pay  $20.50,  and  by  the  further 
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iuten-entiou  of  the  Buffalo  Geueral  Elettric  it  ts  required  to  pay 
twemty-two  dollars  and  seveiity-tive  ceiita. 

Such  reBults  as  these  will  never  satisfy  the  elementary  seuse  of 
right  and  justice  in  the  mind  of  any  man  with  regard  to  the  use 
of  Niagara  generated  electric  energy.  Xo  generating  company 
using  the  waters  of  Xiagara  river  owns  those  waters  or  has  any 
riji^t  or  title  to  them  whatsoever.  By  the  permission  of  the 
Federal  government  and  of  the  stale  of  Xew  York,  the  generating 
companies  operating  at  the  falls  are  given  the  free  use  of  those 
waters  in  the  production  of  electric  energ\'.  To  say  that  by  having 
been  given  the  free  use  of  those  waters  for  that  purpose  they  are 
vested  with  an  unassailable  right  to  charge  as  mnch  for  the 
electric  energy  developed  as  they  would  for  energy  developed  by 
steam  plant,  is  a  proposition  which  retjuires  to  be  maintained 
rather  than  to  be  refuted.  It  may  very  well  be  that  these  com- 
panies are  entitled,  in  view  of  all  of  the  circumstances  of  the  case, 
to  a  liberal  return  upon  the  capital  actually  invested  in  develop- 
ing the  energ;-.  It  may  very  well  be  that  the  people  exploiting 
the  enterprise  are  entitled  to  large,  and  even  very  large,  profita 
for  the  skill  they  have  displayed  and  the  risk  to  which  they  have 
subjected  their  capital.  It  may  be  that  the  public  ought  to  pay 
them  very  liberally  for  the  work  which  they  have  carried  on  in 
the  public  interest;  but  to  say  that  the  public  is  entitled  to  no 
advantage  from  the  use  of  these  waters,  that  the  territory'  which 
can  be  served  with  electric  energy  developed  at  Niagara  Falls 
has  no  advantage  and  is  entitled  to  no  benefit  by  reason  of 
proximity  to  those  falls,  is  to  say  aouiething  which  does  not  appeal 
to  the  best  judgment  of  mankind  for  an  instant. 

We  may  therefore  dismiss  without  further  consideration  the 
claim  of  the  conipsuy  that  its  contract  with  the  Niagara  Falls 
Power  Company  has  a  value  of  $2,000,000  upcm  which  it  is 
entitled  as  a  matter  of  right  to  a  return  of  not  less  than  six  per 
cent  per  aimum;  and  the  question  of  what  return  it  is  entitled 
to,  if  any,  in  excess  of  Uio  cost  of  steam  generated  electric  energy; 
is  one  which  may  be  considered  iu  another  comiection. 
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Reproduction  Coax  New  of  Fixed  Capital. 

The  great  bulk  of  the  evidence  was  directed,  both  upon  the  part 
of  the  eitj  ajid  the  respondent,  to  the  endeavor  to  establish  the 
oost  of  reproducing  new  the  fixed  capital  of  the  companv. 

[The  opinion  then  gives  a  tabidated  analysis  of  the  evidence 
submitted  by  both  parties  as  to  the  cost  of  such  r^roduetion  new 
of  the  entire  tangible  property  of  Ihc  conipMny,  the  figures  of  the 
company  aggr^ating  $3,504,008,  and  the  city's  figures  showing 
$1,985,877,  a  difference  of  $1,518,131  or  76  per  cent  excess  of 
the  company  over  the  city  figures. 

The  opinion  continues] :  It  will  be  noted  that  the  total  cost  of 
labor  and  materials  entering  into  the  fixed  capital  as  claimed  by 
the  company  is  $2,117,703;  and  as  claimed  by  the  city,  $1,780,- 
427.  The  diffra^nce  between  the  two  is  $3:J7.336,  an  excess  of 
the  company's  claim  a%-er  that  of  the  city  of  ninot^en  per  cent. 

It  will  be  further  noted  that  the  company  adds  to  its  lal>or  and 
materials  costs  various  overhead  percentages  amounting  to 
$l,0(i;J,753.  It  is  nnderstoo<l  that  while  the  city  admits  that  cer- 
tain overhead  charges  in  the  way  of  engineering,  siiperintMidence, 
interest  dnring  construction,  and  the  like  must  be  reckoned  with 
in  the  cost  of  reproduction  new,  it  claims  that  it  has  made  due 
allowance  for  the  same  in  the  labor  and  materials  costs,  and  that 
therefore  such  costs  as  set  forth  in  the  Table  represent  fair  repro- 
duction cost  new  of  of  the  property. 

The  final  totals  of  tlie  reproduction  cost  new  of  the  tangible 
property  of  the  company  are  $3,504,008 ;  of  the  city,  $1,985.877 ; 
a  difference  of  $1,518,131;  an  excess  of  the  company's  estimate 
over  that  of  the  city  of  seventy-six  per  cent. 

The  following  table  is  an  analysis  of  the  claim  of  the  company 
concerning  the  reproduction  cost  of  that  portion  of  its  property 
represented  by  fixed  capital.  This  table  shows  the  labor  and 
materials  cost  of  the  various  items,  the  percentsges  which  should 
be  added  to  the  various  coats,  and  the  sum  of  all  the  labor  and 
materials  cost  and  percentages.  It.  will  be  observed  that  the  total 
reproduction  cost  new  of  the  fixed  capital  as  claimed  by  the  com- 
pany is  $3,156,332. 
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[The  table  referred  to  iB  in  great  detail  and  aa  it«  results  are 
hereinafter  stated  in  the  discussion  the  table  need  not  be  here 
inserted. 

Continuing  the  opinion  atatea] : 

It  will  be  instructive  to  compare  in  the  first  instance  the  eati- 
mates  of  the  company  aa  shown  by  the  foregoing  table  with  its 
books.  An  examination  of  the  company's  booke  disclosed,  as  here- 
inbefore shown,  that  the  total  cost  of  the  fixed  capital  of  the  com- 
pany as  carried  upon  the  books  was  $1,882,876.  As  claimed  by 
its  principal  witness  upon  the  hearing,  the  oost  of  reproducing  the 
property  new  was  13,156,332,  a  difference  of  $1,273,456,  and  an 
increase  of  sixty-seven  per  cent  over  the  amount  carried  upon  the 
books. 

It  was  suggested  by  the  company  that  many  of  the  expenses 
properly  chargeable  to  fixed  capital  which  were  incurred  in  the 
constructirm  of  it«  plant  might  have  been  in  the  process  of  book- 
keeping actually  charged  to  operating  expenses,  and  therefore 
that  the  books  did  not  correctly  reflect  the  actual  cost  of  the  prop- 
erty. No  effort  was  made  by  the  comraissioii's  examiner  to  aseer^ 
tain  whether  this  suggestion  waa  correct  or  otherwise.  The  com- 
pany waa  advised  that  if  the  su^estion  merited  investigation, 
such  investigatiwi  must  devolve  upon  the  company.  It  assumed 
that  burden,  and  it  ia  understood  that  for  a  considerable  length 
of  time  it  had  an  accountant  upon  the  vouchers  of  the  cwnpany 
for  the  purpose  of  aacertaining  the  fnot.  The  examiner's  report 
was  submitted  to  the  company  for  criticism  and  correction,  and 
the  firm  of  engineers  upon  which  it  relied  as  to  the  reproduction 
cost  new  of  the  property  has  furnished  a  statement  showing  the 
results  of  the  examination  aa  to  whether  any  proper  capital  coats 
were  included  in  operating  expenses.  Its  examination  seems  to 
have  oovered  a  period  from  the  organization  of  the  company  to 
December  31,  1900.  The  following  is  the  material  portion  of  the 
statement : 

A  correspond inft  aUocatioD  for  the  period  from  the  orf^nization  to  Decem- 
tKiT  31,  1000,  ihowa  that  the  total  labor  and  material  aggregates  •b5.i.428.M, 
of  which  (13,575.37  ia  labor  aod  material  properly  chargeable  to  capital,  but 
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which  has  ]tem  included  in  the  vouchers  aa  operating  expcDses.  The  total  of 
capital  overhead  eipenies  far  the  period  comes  to  9103,510^0,  of  which 
$06,610^  baa  been  voucliered  as  operating  expensM.  Theee  overhead  expeniea 
come  to  le.C  per  cent  of  the  labor  and  material. 

If  it  were  important,  the  commission  would  probably  feel  in- 
clined to  disagree  with  some  of  the  allocations  made  in  this  para- 
graph. It  is  disposed,  however,  to  examine  the  questicm  of  re- 
produetiMi  cost  new  in  the  light  of  the  results  claimed  therein. 
Stating  such  results  in  tabular  form,  we  obtain  the  following: 

Total  coat  to  December  31.  IBOO $65,428  69 

Deduct  overhead  expenses 103,510  20 

Cost  of  labor  and  materiah «4&I,918  40 

Fereeotage  of  overhead  expenses 13  0 

The  evidence  submitted  by  the  company  as  to  cost  of  repro- 
duction new  of  fixed  capital  is  as  follows: 

Total  cost  of  labor  and  materials $2, 117,  TS3 

Total  overhead  expense 1.038,589 

ToUl  coat »3, 1S6, 352 

Percentage  of  overhead  ntpense  to  labor  and  materials  cost.,  W 

If  we  apply  the  percentage  of  overhead  expense  obtained  from 
tlie  books,  namely  eighteen  and  six-tenths  per  cent,  to  the  esti- 
mate of  labor  and  materials  cost  in  the  evidence,  we  obtain  the 
following : 

Labor  and  materials  cost 92.117.763 

Overhead  expense  (18.8%) 393,603 

Total  coat  K,511,M6 

The  difference  between  the  total  thus  obtained  and  that  claimed 
by  the  company  is  $641,666. 

We  may  obtain  the  total  coat  to  the  company  in  another  way. 
In  the  foregoing  statement  the  total  cost  of  fixed  capital  to  De- 
cember 31,  1900,  is  given  at  $555,428.69.  In  this  there  is  in- 
cluded, according  to  the  statement,  a  certain  amount  of  overhead 
expense.    If  this  percentage  of  overhead  expense  is  applied  to  the 
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entire  cost  of  the  property  of  tlie  company  as  shown  upon  the 
books,  we  will  obtain,  approximutely  at  least,  the  actual  cost  to 
the  oompany  upon  this  theory  of  amount  of  overhead  charges. 

[A  further  table  is  given  to  show  how  thia  view  of  the  matter 
works  out 

The  opinion  continues] : 

The  respondent's  statement  above  quoted  finds  the  overhead 
expense  to  be  18.6  per  cent.  This  percentage  is  used  to  produce 
the  above  total,  hence  the  total  of  $2.044,9Ij;I  would  be  the  eutire 
coat  of  construction  if  the  same  percentage  of  overhead  expense  is 
used  as  the  statement  claims  to  have  been  expended  for  the  period 
extending  from  the  orgsnization  of  the  company  to  December  31, 
1900. 

[A  number  of  tables  are  given  to  show  in  detail  certain  of  the 
values  involved  and  the  opinion  then  continues] : 

It  should  be  noted  in  the  case  of  the  land  that  t^e  evidence  does 
not  explain  why  the  sum  of  $5,133  should  be  added  for  engineer- 
iug  and  supervision.  The  theory  as  to  the  other  charges  is  some- 
what self -explanatory.  In  the  case  of  the  buildings  it  is  quite 
difficult  to  understand  how  the  contention  as  to  piecemeal  con- 
struction applies.  Another  point  which  should  not  be  overlooked 
is  that  the  architect's  fees  actually  paid  are  included  in  the  actual 
cost  shown  upon  the  books. 

"  Fair  Valuk  "  of  the  Property  Used  in  the  PrBLic  Service. 
In  Smyth  v.  Ames.  169  U.  S.  +r,(l,  decided  in  1898,  the  Su- 
preme Court  of  the. United  States  said; 

We  hold  that  the  basis  of  all  cnlculationn  as  to  the  reaMnableneaa  of  ratei 
to  be  charged  by  n  corporation  maintaining  a  hiKhway  UDder  leftialative 
sanction  must  be  tlie  fair  value  ot  the  property  being  used  by  it  for  the 
convenience  of  the  public. 

[The  following  cases  are  also  cited:  San  Diego  Land  &  Town 
Company  v.  City  of  National  City.  174  U.  S.  739;  Cothing  v. 
Godard,  188  U.  S.  79;  Willcox  v.  (Consolidate.!  Gas  Co.,  212  F. 
S.  19.] 

In  the  ease  of  Westchester  Street  Railroad  Company,  decided 
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ty  this  commiasion  April  24,  1912,  an  elaborate  examination  was 
made  as  to  the  meaning  of  the  word  "  Value,"  and  the  conclusions 
there  reached  are  those  which  have  been  universally  adopted  by 
economists. 

The  latest  authoritative  definition  of  "  Value "  which  has 
been  promulgated  is  that  of  Professor  TauBolg,  in  his  recent  work 
on  Economica,  in  which  he  says: 

The  TKlae  of  a  commodity  meaiu  in  economic*  ita  power  of  commanding 
other  coiDiDodities  in  exchange.  It  mean«  the  rate  at  which  the  commodity 
exchanges  for  others. 

There  is  nothing  new  in  this  definition.  John  Stuart  Alill 
eays: 

Value,  when  used  without  an  adjunct,  alwar*  meaiia,  in  political  ecoDomy, 
value  in  exchange  or  exchange  value. 


Jevons  says: 

Value,  BO 
f  ita  exchii 

Again, 


Value,  80  far  h  it  can  be  eorrectly  used,  merely  expresMa  the  circumHtanee 
of  ita  exchanging  in  a  certain  ratio  for  aome  other  lubstance. 


Value  in  exchange  expreeiea  nothing  but  a  ratio,  and  the  terma  should  not 
be  lued  in  anf  other  senae. 

The  language  used  in  the  Westchester  case  concerning  the 
Talue  of  a  street  railroad  is  directly  applicable  to  an  electric 
plant : 

Its  one  characteristic  which  ^vee  it  value  is  ita  supposed  power  to  yield 
directly  or  indirectly  a  money  return  equal  to  the  investment  with  a  profit 
tlicreon.  Ita  value  liea,  not  in  what  it  is  but  in  what  it  will  produce  or  what 
it  ia  believed  it  witi  produce  in  money.  Generally  apeaicing,  what  it  will 
produce  in  money  dependa  upon  ita  earning  power,  direct  or  indirect 

The  foregoing  language  was  used  in  a  capitalization  case,  where 
the  exchange  value  was  directly  in  question  and  the  matter  to  be 
ascertained  by  the  investigation  in  hand.  The  present  case,  how- 
ever, ia  a  rate  case.  In  a  rate  case,  the  exchange  value  can  not 
lof^oally  be  a  baeis  of  inquiry  for  the  reason  that  the  exchange 
value  depends  upon  the  net  income,  present  and  prospective;  and 
thei  net  income  depends  upon  three  principal  factors,  one  of  whicJi 
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u  the  rate,  the  others  being  amount  of  serviee  sold  and  ooat  of 
operation.  A  reduction  of  rate  which  does  not  increase  the  de- 
mand for  service  neceasarily  diminishes  the  net  income,  and  hence 
hy  so  much  diminishes  the  exchange  value  of  the  property  em- 
ployed in  the  service.  If  the  reduction  of  rate  increase  the  demand 
for  Borviee,  such  reduction  may  increase  the  exchange  value,  pro- 
vided the  increase  in  service  be  sufficiently  {treat  and  without  in- 
crease in  operating  expenses  sufficient  to  absorb  the  increased 
earnings. 

Exchange  value  being  dependent  upon  the  rate,  it  is  clear  that 
such  exchange  is  not  the  subpect  of  inquiry  in  a  rate  case.  To  base 
the  rate  upon  the  exchange  value  would  be  penerally  merely  to  con- 
tinue the  rate,  and  it  would  absolutely  continue  it  so  far  as  the 
value  is  dependent  upon  the  rate.  If  the  change  in  rate  affects 
the  net  income,  it  changes  the  exchange  value ;  and  if  there  be  no 
change  in  exchange  value  there  can  be  no  change  in  rate. 

[The  opinion  then  quotes  from  "  a  very  careful  and  exhaustive 
report  upon  plans  for  ascertaining  the  fair  value  of  railroad  prop- 
erties, submitted  to  the  National  Association  of  Railway  Com- 
missioners at  their  annual  convention  for  the  year  1912."  and 
continues.] 

There  would  seem  to  be  no  escape  from  the  conclusion  tliat 
when  courts  have  used  the  term  "  fair  value  "  in  rate  eases,  they 
had  something  in  mind  diflferent  from  "  excliange  value,"  or  in 
other  words  "  value."  Jt  is  Hot  to  be  supposed  that  they  did  not 
comprehend  that  value  depends  upon  the  rate,  and  that  a  change 
in  rate  means  a  change  in  value  if  it  affects  net  income.  The 
earning  power  of  a  property  is  what  determines  its  ratio  of  ex- 
change. High  net  earnings  will  give  it  a  high  ratio  of  exchange. 
No  earnings  at  all,  either  present  or  prospective,  will  deprive  it 
of  practically  all  value. 

In  the  case  of  Smyth  v.  Ames  the  court  gave  an  elaborate 
enumeration  of  what  should  be  considered  in  ascertaining 
"  value,"     It  says : 

And  in  order  to  ascertain  that  value  the  original  cost  of  conBtruction,  the 
Hmount  expended  in  permnnent  iin]iroveiueiita,  the  amount  and  market  value 
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of  its  bondB  uid  stock,  the  present  as  compared  with  tlie  original  coet  of  [con- 
struction, the  probable  earning  capacity  o(  tlie  property  under  particular 
rate*  prewribed  by  statute,  and  the  sum  required  to  meet  operating  expensea, 
are  all  matters  for  consideration  and  are  to  be  given  >mch  weight  as  may  be 
just  and  right  in  each  case.  We  do  not  aay  that  tliert-  may  not  be  other 
imatters  to  be  regarded  in  estimating  the  value  of  the  property.  Vih&t  the 
oompany  is  entitled  to  aak  is  a  fair  return  upon  the  value  of  that  which  it 
onplojs  for  the  public  convenience. 

This  en\imeration  of  matters  to  be  coiiaidered  may  be  regarded 
as  a  demonstration  that  the  conrt  did  not  have  in  mind  "value" 
in  its  economic  sense  of  "  exchange  vahie,"  since  the  matters 
enumerated  do  not  lead  logically  or  otherwise  to  a  fixing  of  ©x- 
(ihange  value.  It  would  be  too  much  to  say  that  anyone  ever 
arrived  at  a  conclusion  as  to  how  much  he  would  be  willing  to 
part  with  for  a  given  piece  of  property  by  any  such  process  as  is 
here  indicated.  If,  however,  the  court  was  endeavoring  to  point 
out  a  method  of  reaching  a  just  and  reasonable  conclusion  as  to 
the  just  and  reasonable  amount  upon  which  the  return  should  be 
allowed,  it  could  not  well  have  used  better  or  more  comprehensive 
language. 

The  result  to  be  evolved  from  such  a  process  as  is  indicated 
is  the  reasonable  amount  of  the  investment  in  the  public  servica 
If  instead  of  "value"  we  were  to  say  "fair  amount  of  invest- 
ment," we  would  satisfy  in  such  an  inquiry  every  elementary 
Sense  of  juatice  and  every  requirement  imposed  by  courts  in  their  ■ 
enumeration  of  the  proeeeaes  to  be  followed  in  renching  the  de- 
sired result. 

The  organizers  of  a  public  ser\'iee  business  at  the  outset  of  their 
operationa  are  possessed  of,  or  have  power  to  obtain,  a  certain 
amount  of  floating  capital  which  they  may  use  in  any  way  open 
to  the  investment  of  any  such  capital.  The  determination  is 
made  to  convert  this  floating  capital  into  fixed  capital  of  a  public 
service  plant.  The  carrying  out  of  this  determination  involves 
the  destruction  of  the  floating  capital.  The  completion  of  the 
plant  finds  that  the  floating  capital  is  gone  and  the  plant  is  the 
outcome  of  the  destruction.  Personal  aer^-ice,  energy,  and  skill 
have  also  entered  into  the  work  of  the  creation  of  the  plant,  for 
which  a  pecuniary  reward  of  some  amount  is  just. 
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Tho  reasonable  sum  upon  which  the  owners  of  this  new  plant 
are  entitled  to  a  return  is  the  amount  of  floating  capital  which 
has  been  sacrificed  or  destroyed  in  its  production,  and  a  just 
amount  for  the  energy  and  skill  which  have  been  expended  in 
producing  the  property  which  is  useful  in  serving  the  public. 
The  rate  of  return  upon  these  amounts  is  variable,  depending 
upon  the  rate  which  the  floating  capital  might  have  earned  in 
other  employments,  the  risk  of  the  raterprise,  and  the  length  of 
time  it  may  reasonably  be  expected  to  earn  returns.  Gwierally 
speaking,  these  amounts  may  be  summed  up  in  one  word,  "  Coat" 
Cost,  however,  can  not  be  accepted  as  a  fixed  amount  from  which 
there  can  be  no  deviation.  It  may  have  been  extravagant  and 
wasteful.  Clearly,  the  extravagance  and  waate  are  the  loss  of 
the  owners,  and  should  not  be  a  burden  upon  the  public.  Skill 
and  ability  of  an  unusual  order  may  have  beoi  displayed  in  con- 
structing the  plant,  with  the  resiUt  of  large  savings  in  its  cost  as 
compared  with  coat  under  ordinary  and  average  management. 
Such  savings  should  be  the  reward  of  the  skill  and  ability  used  in 
producing  them,  and  can  not  be  claimed  as  a  matter  of  right  by 
the  consumer.  Extraordinary  misfortune  may  have  occurred  in 
the  course  of  construction,  enhancing  materially  the  cost  which 
might  have  been  reasonably  expected.  Whose  is  the  loss  ?  The 
construction  may  have  happened  to  fall  in  a  period  of  either' 
abnormally  high  or  low  prices.  When  prices  have  resumed  what 
may  be  deemed  to  be  their  normal  level,  who  is  to  reap  the  bene- 
fit of  the  one  or  bear  the  burden  of  the  other  —  the  owner  or  the 
consumer  f 

It  is  not  essential  to  prees  this  line  of  discussion  furtlier.  Such 
considerations  as  the  forgoing  show  that  actual  cost  may  not 
always  be  a  basis  upon  which  the  return  is  to  be  computed,  al- 
though it  is  a  factor  of  lai^  importance  as  being  the  best  tesrt  of 
the  sacrifice  made  in  constructing  the  public  utility. 

Practically,  the  cost  or  amount  of  investment  is  frequently  im- 
possible of  ascertainment.  The  conditions  surrounding  the  cMi- 
struction  are  unknown.  The  record  of  thi>  expenditures  actually 
made  has 'not  been  preserved.     Whether  such  expenditures  were 
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made  judiciously  or  otherwise  can  not  be  known.  In  such  cir- 
cumstances, it  is  incumbent  to  seek  some  other  method  of  ascer- 
taining the  fair  amount  of  the  investment,  and  the  method  which 
has  been  ueually  adopted  in  such  cases  is  that  of  cost  of  repro- 
duction new,  with  or  without  depreciation. 

As  a  means  of  ascertaining  the  amount  of  the  actual  invest- 
ment, it  is  confessedly  imperfect.  At  best  it  can  produce  only 
an  approximation.  In  moat  cases  it  varies  so  widely  from  the 
actual  cost  as  to  put  the  two  in  a  position  of  actual  hostility. 

This  method  of  ascertaining  the  fair  amount  of  the  investment, 
although  it  has  been  treated  with  great  favor,  is  alao  subject  to 
sever  criticism.  The  first  arises  from  the  practical  impossibility 
of  ascertaining  with  any  reasonable  degree  of  accuracy  the  cost  of 
reproduction  new.  This  impossibility  has  been  demonstrated  in 
most  attempts  which  are  made.  Engineers  differ  widely  in  thnr 
results,  and  this  when  their  professional  standing  and  integrity 
are  in  every  respect  equal.  Most  classes  of  work  involve  great 
difficulties  in  ascertaining  the  just  unit  prices,  the  amount  and 
efficiency  of  the  labor  involved,  the  skill  and  push  of  the  superin- 
tendents, the  proper  economics  which  may  be  practiced,  the  un- 
foreseen delays  and  accidents.  To  provide  against  all  possibilitieB 
of  any  character  which  may  enhance  expense,  the  experience  ot 
the  engineer  is  usually  draped  to  its  depths,  his  reeearches  into 
the  experiences  of  others  are  pushed  to  the  uttermost.  The  result 
is  that  every  work  is  chained  with  every  expense,  usually  upon  a 
percentage  basis,  which  has  ever  been  found  to  he  attached  under 
any  conditions  to  work  of  the  character  under  inquiry.  The  re- 
sult is  inevitable.  It  is  rare  that  all  of  the  allied  expenses  are 
found  in  any  given  work,  and  the  resultant  cost  is  swollen  beyond 
all  reason  and  beyond  practical  experience.  The  cost  of  repro- 
duction new  is  the  result  of  estimates,  and  estimates  must  always 
be  considered  and  adjudged  by  the  light  of  the  circumstances 
under  which  they  are  evolved.  An  estimate  to  induce  a  plunge 
into  an  enterprise  is  not  justly  comparable  with  one  designed  to 
justify  an  existing  rate  of  dividend. 

The  following  quotation  from  the  rq;K>rt  to  the  National  Asso- 
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eiatiou  of  Railway  Connnissioners,  above  mentioned,  sums  up  one 
pbase  of  the  question  with  admirable  cogency : 

[The  opinion  then  quotes  from  this  report  and  adds] ; 

The  chairman  of  the  committee  making  this  report,  in  bis  re- 
marks to  the  association,  said: 

There  are  tiiirteen  auiijects  upon  nliich  I  tlnd  sutistantial  diSerenees  of 
opinion,  SB  foItovvB:  Interest  during  eonat ruction,  engineering  contingencies. 
francliiseg,  adaptation  and  so  I  id  ifl  cation  of  roadbed,  unit  prices,  land  vaiutv. 
intangible  values  including  working  capital,  development  cost,  promotion 
pToUta  and  high  efficiency,  unearned  increment,  depreciation,  apportionment 
o(  values,  investment  and  gifts. 

He  does  not  attempt  to  state  a  single  point  upon  which  there 
is  an  agreement,  and  it  would  be  interesting  for  one  to  attempt 
to  find  a  question  not  enumerated  in  the  foregoing  list  of  thirteen 
matters  upon  which  there  is  not  marked  disagreement 

A  furlher  criticism  upon  the  use  of  cost  of  reproduction  new 
is  that  it  is  more  obviously  just  to  the  consumer  to  charge  against 
him  the  cost  of  reproducing  the  service  rather  than  the  cost  of 
reproducing  the  existing  instrument  of  service.  Such  existing 
instrument  may  be  inefficient  or  obsolete.  If  competition  has  its 
full  force  in  a  given  case,  the  tendency  is  for  the  consumer  to  reap 
the  full  benefit  of  all  improvements  in  charge  and  design  of  the 
plant.  If  monopoly  exists,  the  expense  of  construction,  the  ill 
design,  will  not  be  replaced  except  as  the  newer  construction  can 
he  had  upon  terms  which  will  reduce  operating  expenses.  If  the 
saving  in  operating  expenses  is  reflected  in  the  rate  the  owner 
receives  no  benefit  and  can  not  afford  to  change.  This  con- 
dition of  affairs  results  in  the  complicated  problems  to  he  solved 
in  determining  who  shall  bear  the  burden  of  obsolescence. 

It  is  not  necessary,  however,  to  determine  whether  the  cost 
of  reproduction  new  should  ever  he  used  as  the  sole  basis  of 
value  in  a  rate  case.  The  practical  question  before  us  is  whether 
it  should  be  so  used  in  the  case  now  before  the  commission  for 
determination.  In  solving  this  question  we  must  consider  how  it 
actually  works  out. 

In  the  case  under  consideration  there  is  no  practical  dispute 
as  to  quantities.     They  are  given  by  the  company.     Each  party 
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has  caiiaed  a  firm  of  en^neera  to  attach  unit  prices  to  materials 
and  give  estimates  as  to  the  coat  o£  labor  employed  in  installation. 
There  is  a  wide  difference  in  the  results  reached.  The  estimates 
appear  to  have  been  made  very  largely  by  employees  of  the  re- 
spective firms  who  did  not  appear  upon  the  stand,  but  their 
tabulations  and  work  were  reviewed  and  revised  by  their  prin- 
cipals who  did  give  evidence  as  to  their  judgment  that  the  results 
finally  produced  were  correct.  It  is  not  to  be  understood  that  the 
principals  did  not  give  considerable  attention  to  the  details,  but  in 
the  main  the  work  was  obviously  done  by  subordinates.  The  dif- 
ference in  results  arises  largely  from  different  unit  prices  for 
materials  and  different  estimates  as  to  the  amount  of  labor  re- 
quired in  performing  the  work,  with  a  very  wide  difference  in 
theory  aa  to  the  overhead  expenses  so  called:  that  is,  the  amounts 
of  percentages  which  are  to  be  added  for  engineering,  supervision, 
interest  during  construction,  and  the  like.  There  is  no  possibility 
of  reconciling  the  evidence.  There  is  no  possibility  of  determin- 
ing who  is  in  the  right  as  to  a  large  number  of  matters  in  contro- 
versy, amounting  to  very  material  sums,  without  making  inquiry 
outside  of  the  case.  The  commission  has  undertaken  such  a  task 
in  another  case,  with  results  therein  detailed,  which  were  wholly 
unsatisfactory  and  of  no  assistance  whatever. 

This  case  is  unusual  in  that  the  hooks  of  the  company  have 
been  well  kept,  and  together  with  the  vouchers  show  accurately 
the  outlays  which  the  company  has  made  in  the  public  service. 
There  is  no  uncertainty  about  the  matter  whatever.  There  may 
be  some  questions  of  detail  as  to  whether  particular  expenditures 
were  properly  allocated  to  operating  expenses  or  to  capital,  but 
such  details  are  practically  inconsequential  in  the  general  result. 
Wo  therefore  are  confrfmted  with  the  fundamental  question 
whether  in  determining  the  amount  of  the  fair  investment  upon 
which  the  return  shall  be  made,  in  other  words  the  value,  we  shall 
give  chief  weight  and  importance  to  the  actual  cost  to  the  com- 
pany within  a-  recent  period  as  disclosed  by  its  own  books,  or 
allow  that  cost  to  be  overridden  by  the  conflicting  proof  which  is 
submitted  of  what  the  witnesses  think  the  property  would  now 
cost  if  reproduced. 
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The  firat  objection  to  the  cort  of  reproduction  new  in  this 
case  is  that  it  is  based  upon  an  assumed  state  of  affairs  which 
did  not  obtain  in  the  actual  construction  of  the  plant.  This  ae- 
Bumption  is  that  the  plant  is  to  be  constructed  aa  an  entirety 
within  the  briefest  poaoible  period.  It  is  not  considered  as  a 
growth  from  a  simple  beginning,  but  as  evolved  frcm  the  plans  of 
engineers  covering  the  whole  system,  and  the  construction  pro- 
ceeding with  all  reasonable  dispatdi  so  that  the  plant  is  brought 
into  existence  and  put  in  service  at  oae  time.  It  assumes  prac- 
tically that  the  whole  plant  is  ready  for  service  before  any  busi- 
ness is  secured.  This  assumption  does  not  correspond  with  the 
real  facts  of  the  case.  The  company  was  organized  in  1896.  As 
late  as  the  close  of  1900  we  find  that  the  money  investm^it  was 
only  about  $500,000.  In  1908  the  investment  had  risen  to  about 
$1,500,000,  and  at  the  cloee  of  1911  it  had  gone  up  to  nearly 
$1,900,000.  Extensions  were  built,  generally  speaking,  for  serv- 
ing business  which  was  ready  to  be  served.  An  extension  of  the 
distributing  system  would  be  made  to  reach  a  particular  industry 
or  business,  and  as  soon  as  completed  the  load  would  be  taken  on. 
The  engineering  has  largely  been  done  by  engineers  in  the  r^^ 
lar  employment  of  the  company  at  a  cost  very  much  leee  than  the 
percentage  assumed  by  the  company's  witnesses;  and  as  is  shown 
by  the  books,  large  portions  of  the  sums  required  as  theoretical 
overhead  expenses  have  never  been  paid. 

Again,  the  large  sum  of  $256,439  is  added  by  the  respondent 
to  the  costs  because  of  piecemeal  construction.  In  other  words, 
the  theory  is  that  the  plant  could  have  been  constructed  upon  the 
assumption  just  stated  for  the  sum  of  about  $3,000,000,  but  hav- 
ing actually  been  constructed  by  |iie«emeal,  $250,000  should  be 
added  to  that  sum  by  reason  of  the  extra  expense  incurred. 

It  must  be  oonfessed  that  this  addition  for  piecemeal  constmo- 
tion  has  logical  difficulties  which,  however,  need  not  be  discussed 
for  the  reason  that  the  books  of  the  company  demonstrate  that 
the  piecemeal  constructioU  which  actually  took  place  was  much 
cheaper  than  the  construction  upon  which  the  caloalatitais  of  the 
company's  witnesses  are  based. 
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The  evidence  as  Jo  the  reproduction  cost  new  given  botii  by 
the  company  and  by  the  city  is  imsatiafactory  in  thoBO  elements 
upon  which  the  determination  must  be  based.  The  quantities  not 
beiiDg  controverted,  the  differences  arise  as  to  unit  prices  and 
l&bor  costs.  Upon  these  points  we  have  merely  the  judgment  of  a 
limited  number  of  reputable  engineers  skilled  in  their  profession, 
of  considerable  experience,  but  obviously  having  different  experi- 
ences and  resorting  to  different  sources  of  information.  Thus,  a 
large  part  of  the  valuation  of  the  property  consists  of  sub-station 
equipment.  It  is  well  known  that  quotations  as  to  the  price  of 
machinery  of  this  character  are  little  to  be  depended  upon.  There 
is  no  such  thing  as  an  established  fixed  price,  and  the  manufac- 
turing companies  make  their  prices  in  accordance  with  the  circum- 
stances of  the  case;  and  quotations  furnished  by  them  are  entitled 
to  but  very  little  weight.  The  difference  between  actual  cost  and 
quotations  for  the  same  articles  are  at  times  very  striking. 

The  percentages  used  by  the  witnesses  for  the  company  for  the 
so-called  overhead  expenses  are  not  such  as  can  meet  with  ap- 
proval. They  amount  to  forty-nine  per  cent  of  the  estimated 
cost  of  labor  and  materials.  This  is  wholly  out  of  line  with  the 
experience  of  the  commission,  and  is  not  in  accord  with  the  ex- 
perience of  the  company.  Xo  evidence  was  introduced  showing 
that  any  such  percentage  of  expense  has  ever  been  actually  in- 
curred in  construction. 

It  should  properly  be  observed  at  this  point  that  the  question 
presented  is  different  from  that  to  be  solved  in  cases  requiring 
capitalization  for  new  construction.  In  capitalization  cases,  it 
has  to  be  recc^ized  that  eugineering,  interest  during  construc- 
tion, and  other  expenses  of  like  nature,  will  be  incurred.  There 
is  no  means  of  detennining  in  advance  with  accuracy  just  how 
much  they  will  amount  to.  They  are  necessarily  and  unavoidably 
the  subject  of  estimate.  Labor  and  materials  costs  are  also  the 
iubject  of  estimate.  No  one  pretends  that  any  such  estimate  is 
absolutely  accurate  or  can  be  so  made.  It  is  simply  the  best  that 
can  be  done  under  all  of  the  circumstances  of  the  case,  and  the 
practice  of  the  commission  is  to  provide  that  the  money  raised 
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shall  be  carefully  accounted  for,  and  if  thert  be  found  to  be  any 
excess  it  shall  not  be  used  for  any  purpose  without  the  further 
aulhoriziition  of  the  commission,  Xo  one  assumes  that  the  esti- 
mate ie  conclusive.  It  is  merely  tentative  for  the  purpose  of 
enabling  the  corporation  to  obtain  a  sum  of  money  which  as 
nearly  as  may  be  judged  in  advance  will  be  sufficient  for  the  work 
in  hand. 

Without  prolonging  the  discussion,  the  conclusion  of  the  com- 
mission is  that  in  this  case  the  fair  value  of  the  property  used 
in  the  public  service,  or  what  is  equivalent  thereto,  the  fair 
amount  of  the  investment  upon  which  the  return  should  be  com- 
puted, may  be  better  ascertained  by  giving  the  greater  wei^t  to 
the  actual  cost  as  the  basis  of  the  inquiry  than  in  any  other  way. 
This  actual  cost  may  require  diminution  if  it  should  be  found 
that  the  expraiditurcs  were  extravagant  or  wasteful.  It  may  re- 
quire increase  if  it  be  found  that  any  of  the  property  has  actually 
increased  in  value  since  it  was  brought  into  the  public  service,  and 
it  may  require  increase  for  other  reasons.  It  is  not  assumed  that 
the  actual  amount  of  money  expended  by  the  company  and  placed 
upon  ita  books  as  the  cost  of  the  property  is  the  fair  value.  It  is, 
however,  assumed  that  such  cost  taken  as  the  chief  basis  of  in- 
vestigation will  lead  to  more  just  and  equitable  results  than  any 
other  one  basis  which  is  afforded  by  the  evidence  in  the  case. 

"Goi.vo  CoxcERx  "  Value. 

The  company  m'akes  a  claim  for  going  concern  value.  The 
amount  claimed  is  somewhat  iincerlain.  The  witness  Jackson 
places  the  going  concern  value  at  ten  per  cent  of  $.'!,. ■>04, 000,  or 
t^Zr>OA0O.  The  witness  MetcaJf  places  it  at  $996,000 ;  the  wit- 
ness Almert  at  $300,000. 

In  their  brief,  the  coimsel  for  the  company  aggre^te  several 
items  as  follows:  Reproduction  value  new  plus  1912  additions 
plus  going  concern  value  (Jackson),  $.^,988,91.^,  It  is  not  clear 
which  one  of  these  estimates  of  going  concern  value  the  respondent 
relies  upon,  and  it  is  not  important  at  this  time  to  settle  that  mat- 
ter.    The  question  to  investigate  is  what  constitutes  going  con- 
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cem  value  in  a  Fate  ease,  and  what  is  its  proper  place  in  an  esti- 
mate of  the  investiiient  or  fair  value  of  the  property  upon  which 
a  return  should  be  allowed, 

Gk>ing  concern  value,  so  called,  either  under  that  name  or 
something  similar  thereto,  has  in  the  last  few  years  excited  a  great 
deal  of  attention  and  controversy  before  commissions  and  courts, 
with  the  result,  aa  is  naiial  in  such  cases,  that  we  have  various 
divergent  and  irreconcilable  decisions.  It  is  believed  that  at  the 
outset  an  examination  of  the  principles  connected  therewith  will 
be  more  useful  than  an  examination  of  the  decisitms. 

The  question  of  going  concern  value  has  arisen  in  two  distinct 
classes  of  cases,  namely  those  of  purchase  and  those  relating  to 
rates.  The  principles  applicable  to  one  class  have  been  sometimes 
applied  to  the  other  class,  and  therefore,  if  there  is  any  distinc- 
tion between  the  two,  confusion  has  arisen.  We  may  therefore 
first  inquire  whether  the  same  principles  are  applicable  to  both 
classes  of  cases. 

In  purchase  cases,  the  point  to  be  detfrniined  is  how  mncTi 
shoul'l  bo  parted  with  by  the  purchaser  for  the  purpose  of  ac- 
quiring the  entire  property,  including  the  business  attached 
thereto.  The  inquiry  is  as  to  the  exchange  value  of  the  property : 
that  is.  the  sum  or  amount  which  should  be  parted  with  by  the 
purchaser  in  order  to  acquire  that  which  he  desires.  The  ex- 
change value  is,  in  case  of  a  property  whose  fimction  is  simply  to 
earn  money,  determined  primarily  by  the  earning  power;  not 
alone  the  earning  power  at  the  moment,  but  the  earning  power 
at  the  moment  plus  prospective  earning  power  over  a  period  of 
years.  If  the  earning  power  is  large,  the  price  to  be  paid  will  be 
correspondingly  large,  Tf  there  is  no  earning  power  comiocted 
with  the  property,  then  tho  price  will  be  what  is  ordinarly  tenned 
scrap  or  junk  value,  which  means  that  the  property  has  only  that 
value  which  can  be  realized  when  it  is  sold  for  purposes  other  than 
those  for  which  it  was  constructed.  A  plant  without  any  busi- 
ness either  actual  or  prospective  of  the  kind  which  it  was  designed 
to  serve  has  no  earning  power,  and  therefore  will  have  no  ex- 
change value  except  as  the  physical  property  may  be  diverted  to 
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some  other  use  which  has  an  earning  puwer.  The  exchange  value 
depends  upon  the  amount  of  net  learnings.  If  we  consider  two 
plants  the  cost  of  whose  plijsical  property  is  the  same,  but  one  of 
which  pays  a  ten  per  (:ent  dividend  and  the  other  a  twenty  per 
cent  dividend  upon  such  cost,  with  a  reasonable  prospect  that  the 
dividends  will  continue  in  the  same  proportion  in  the  future,  the 
value  of  one  plant  is  clearly  much  greater  than  that  of  the  other, 
not  because  of  the  greater  cost  of  the  property  or  the  greater 
amount  invested  therein,  but  because  of  the  greater  value  of  the 
business  attached  thereto.  It  has  a  j^reater  value  as  a  going  con- 
cern. These  considerations  dcuioustrate  that  in  purchase  casea 
the  value  of  the  property  depends  upon  what  can  be  got  out  of  it 
in  the  way  of  net  income.  This  in  turn  depends  upon  the 
volume  of  business,  the  operating  expenses,  and  the  rate  charged. 
When  the  value  of  the  property  is  considered  in  purchase  casesi 
that  value  is  the  exchange  value :  the  rate  is  always  assumed,  and 
is  never  in  question.  The  rate  actually  charged  is  the  one  whicl* 
is  taken  to  be  the  fair  and  reasoaalde  rate,  and  it  is  invariably  take» 
to  be  a  fixed  fact  in  the  case  concerning  which  there  is  no  dispute 
This  diiferentiates  purchase  cases  from  rate  cases.  In  purchase 
cases  the  inquiry  is,  what  is  the  exchange  value  of  the  plantt 
What  is  its  earning  power,  present  and  prospective?  And  upoa 
the  amount  of  that  earning  power  depends  the  determination  in 
the  case. 

In  rate  cases,  the  question  in  determining  the  value  is  not  how 
much  has  been  or  can  be  got  out  of  the  property,  but  how  much 
has  been  put  into  it.  in  order  that  from  that  fact  it  may  be  deter- 
mined how  nuu'b  may  be  reasonably  taken  out  of  it  in  the  way  of 
net  income.  The  cause  of  complaint  in  a  rate  ease,  and  hence 
the  point  in  issue,  is  whether  too  mnch  return  has  been  obtained 
from  the  public,  and  whether  that  return  ought  not  to  be  cut  down 
to  a  smaller  sum;  whether  tlie  net  income  is  not  too  lai^  and 
should  not  bo  smaller.  In  such  a  case  the  earning  power  of  the 
plant  is  uncertain  until  the  decision  as  to  the  rate  is  made,  be- 
cause that  is  the  very  thing  the  controversy  is  about.  It  follows 
that  in  a  rate  case  the  earning  power  can  not  be  considered  in  de- 
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tenaining  what  ia  the  value  of  the  property  for  the  reason  that 
such  Tfllue  depends  upon  the  eiiniing  power  and  the  earning  power 
depeods  again  upon  the  rate,  and  the  rate  depends  upon  the  de- 
cision which  may  he  made  in  the  case. 

Thia  distinction  between  vahie  in  purchase  cases  and  in  rate 
tiasea  is  so  fundamental  and  so  vital  to  an  understanding  of  the 
uabject  that  it  is  well  to  devote  further  attention  to  it.  Perhaps 
no  better  illustration  can  be  framed  than  by  showing  the  practical 
upplication  of  the  distinction  in  the  case  of  the  company  whose 
affairs  are  under  consideration.  That  company  claims  the  value 
of  its  physical  propertiee  to  be  $8,504,000,  and  thia  for  the  pur- 
poses of  the  discussion  will  be  assumed  to  be  correct.  Its  gross 
income  from  operation  in  the  year  1911  was  $363,000:  that  is, 
that  was  the  sum  which  it  had  left  from  earnings  after  paying  ita 
operating  expenses  and  taxes.  It  is  not  an  unreasonable  assump- 
tion that  any  property  having  a  monopoly,  well  established  in 
businees,  with  a  present  highly  remimerative  business  and  with 
a  prospect  of  increaae  in  buaineas,  ia  capitalizable  at  a  aum  of 
which  its  gross  income  is  6  per  cent.  Money  is  seeking  invest- 
ment at  less  rates,  and  any  property  with  the  certainty  of  return 
equal  to  that  afforded  by  the  Cataract  company  can  find  plenty  of 
money  to  invest  therein  at  a  return  of  sis  per  cent  Capitalizing 
■the  gross  income  of  $3fi3,000  at  six  per  cent,  we  find  that  the 
property  would  be  worth  $6,0.50.000.  TTpon  these  assumptions  the 
conclusion  is  that  the  fair  exchange  value  of  the  entire  property 
of  the  company  is  this  sum  of  $fi,050.000;  that  this  is  the  ratio 
of  exchange  which  it  would  possess ;  that  a  willing  pur  chaser 
would  be  willing  to  part  with  that  sum  in  view  of  a  certain  re- 
turn of  six  per  cent  or  $363,000  annually  thereon.  The  assumed 
value  of  the  physical  property  of  the  company  is,  as  claimed  by 
the  company.  $3,504,000.  Deducting  this  sum  from  the  total 
value  of  $6,050,000,  we  have  an  intangible  value  in  excess  of  the 
physical  value  of  $2..'»46.000.  Upon  the  theory  that  going  con- 
cern value  is  the  value  of  the  attached  business,  the  going  con- 
cern value  of  the  Cataract  company  is  either  the  whole  or  some 
part  of  this  sum  of  $2,640,000.     The  return  at  six  per  cent  on 
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the  assumed  value  of  the  physical  property  would  be  $210,240, 
and  the  return  at  six  per  cent  upon  the  intangible  value  of 
$2,546,000  would  be  $153,760.  This  includes  the  return  upon 
the  going  value,  whatever  that  may  be. 

The  earnings  from  operation  during  the  year  1911  were 
$1,516,000.  If  the  rates  of  the  company  were  reduced  ao  as  to 
make  a  cut  in  the  gross  earnings  of  10  per  cent,  such  cut  would 
be  $151,600;  and  if  it  had  been  made  for  the  year  lOll,  the 
earnin;^  from  operation  would  have  been  $1,361,400.  The  oper- 
ating expenses  and  taxes  for  the  year  as  reported  by  the  company 
were  $1,153,000,  Deducting  these  from  the  earnings  from 
operation  the  remainder  would  be  the  gross  income,  or  $211,400, 
which  is  only  $1160  in  excess  of  a  six  per  cent  return  on  the 
claimed  physical  value. 

It  must  be  taken  as  a  fact  that  under  the  decision  of  the  Su- 
preme Court  there  must  be  a  return  upon  the  physical  property  to 
the  amount  of  its  assumed  value  of  $3,504,000,  of  at  least  six  per 
cent,  which  would  amount,  as  above  stated,  to  $210,240.  As 
above  shown,  in  a  purchase  case,  it  is  the  earning  power  of  tlie 
property  which  fixes  the  price  that  must  be  paid  for  it  by  the  pur- 
chaser, and  if  the  purchaser  is  not  witling  to  pay  that  price  he  has 
the  option  of  letting  the  property  alone;  and  it  is  quite  immaterial 
whether  we  assume  in  this  case  that  the  full  exchange  value  of 
the  property  is  the  sum  of  $6,050,000,  or  some  lesser  sum  which 
is  in  excess  of  $3,604,000.  Having  an  earning  power  which  re- 
turns more  than  six  per  cent  upon  $3,504,000,  the  argument  is 
that  it  has  a  going  concern  value  which  is  a  part  of  its  exchange 
value  in  excess  of  $3,504,000.  This  being  so,  the  question  be- 
comes at  once,  how  is  it  possible  to  cut  the  rate  of  the  company 
without  confiscating  pro  tanio  that  value  which  is  known  as  going 
concern  value?  Taking  the  figiires  used  above,  a  cut  of  ten  per 
cent  in  the  rates  of  the  company  practically  annihilates  the  going 
concern  value.  If  it  can  not  be  confiscated  as  a  whole,  neither 
can  it  be  confiscated  in  part.  The  diSiculty  in  the  case  is  at  once 
dissipated  when  it  is  considered  that  exchange  value,  that  is  to 
say,  the  value  which  is  derived  from  earning  power,  is  not  and  can 
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Dot  be  the  value  to  be  c<Hisidered  in  a  rate  case.  It  cau  not  be  too 
often  repeated  that  exchange  value  depends  upon  earning  power 
aa  exhibited  in  n^  income,  while  one  question  in  a  rnte  cuse  is 
whether  the  net  income  is  unreasonably  large;  and  if  it  is  nnrea- 
aooably  large  it  should  be  reduced. 

If  the  net  income  is  tak^i  as  the  test  of  value,  aa  it  must  be  in 
considering  exchange  value,  then  it  is  impossible  to  make  a  reduc- 
tion of  rates  by  governmental  authoritv;  lipcausc  tlu>  leiluclion 
necessarily  creates  a  reduction  in  net  income,  and  the  reduction 
in  net  income  necessarily  reduces  the  exchange  value,  and  this 
can  plausibly  be  urged  to  be  confiscation;  and  is,  in  fact,  if  the 
exchange  value  is  to  be  taken  as  the  value  which  is  made  the  basis 
of  computation  in  a  rate  ease, 

I  think  it  must  be  taken  as  clear  upon  principle  that  there  is 
a  fundamental  distinction  as  to  going  concern  value  between  rate 
cases  and  cases  of  purchase. 

Directing  attention  next  to  the  principle  involved  in  rate  cases, 
it  is  to  be  observed  that  the  discussion  hereinbefore  had  demon- 
strates that  in  rate  cases  going  concern  value,  if  it  exists,  is  not 
to  be  found  in  the  amount  of  the  earnings.  It  must  therefore  be 
considered  as  arising  from  either  a  deprivation  suffered  by  the 
company  in  not  receiving  a  proper  return  upon  its  investment  at 
same  prior  period  in  its  history  or  in  some  expenditure  which  it 
has  made  for  obtaining  the  business,  which  expenditure  is 
separate  and  distinct  from  any  expenditure  made  in  putting  its 
plant  in  a  condition  to  render  service.  The  argument  is  that  such 
deprivation  of  returns  upon  the  investment  made  by  way  of  divi- 
dends, or  that  such  expenditure  by  way  of  attaching  business  to 
the  property,  is  as  much  a  part  of  the  real  cost  of  the  property 
upon  which  the  company  is  fairly  and  equitably  entitled  to  re- 
turns as  the  money  which  has  been  put  into  the  construction  of 
the  physical  plant.  Hence  it  is  that  one  definition  of  going  con- 
cern value  is  that  which  has  been  adoptetl  by  the  respondent  in 
this  case,  namely,  the  cost  of  attaching  business.  These  two 
bases,  namely  loss  of  dividends  and  expenditure  of  money, 
should  in  any  proper  analysis  of  the  matter  be  separated.    There 
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should,  howc!ver,  be  first  taken  into  coneideration  a  matter  whirh 
is  common  to  both.  This  matter  b  the  assumption,  always  im- 
plied and  never  stated,  that  the  plant  has  a  value  equal  to  the 
construction  cost,  either  actual  or  estimated,  and  this  without  any 
business  attached  thereto;  and  that  to  this  cost  there  should  be 
added  the  amount  of  deprivation  of  income  or  the  amount  of  the 
expwiditures  made  for  business,  or  both.  This  assumption  is  not 
just.  The  construction  cost  is  not  the  exchange  value  of  the  prop- 
erty. The  construction  cost  may  have  been  entirely  wasted  ex- 
cept so  far  as  scrap  value  is  concerned.  Kor  does  it  follow 
that  the  construction  cost  as  being  the  amount  of  investment  can 
always  be  taken  as  the  sum  upon  which  the  return  to  which  the 
owner  is  entitled  should  be  computed.  There  must  always  be 
taken  into  consideration  in  these  matters  the  location  of  the 
plant,  and  the  business,  either  present  or  prospective,  which  may 
be  served  at  such  location.  Tbe  plant  of  the  (^ataract  company  is 
located  in  Buffalo  because  there  is  business  there  which  may  be 
served,  or  there  is  potential  business  in  that  city  which  it  is  more 
than  probable  will  be  served;  and  the  value  of  the  plant,  either 
exchange  value  or  investment  value,  depends  upon  the  existence 
of  customers  to  be  served. 

We  may  suppose  for  the  sake  of  the  arRunient  that  the  plant 
of  the  Cataract  company,  instead  of  being  constructed  in  Buffalo, 
had  been  erected  at  some  village  in  the  county  of  Erie  without 
any  manufacturing  interest  or  railroad  service,  say  at  Collins 
Center.  Leaving  out  of  consideration  for  a  moment  the  posai- 
bility  of  long  distance  transmission,  the  plant  at  Collins  Center 
would  have  no  value  except  scrap  value:  that  is,  such  value  as 
might  be  foimd  in  taking  the  materials  and  selling  them  for  use  in 
some  other  busineee. 

Considering  the  plant  to  be  erected  at  some  remote  and  in- 
accessible point,  say  in  Greenland,  where  there  would  be  neither 
local  demand  nor  possibility  of  long  distance  transmission  of 
power,  the  property  would  not  have  even  a  scrap  value,  for  the 
reasMi  tiat  the  cost  of  moving  it  to  a  place  where  the  materials 
could  be  available  in  another  business  would  exceed  tbe  value  at 
Buob  other  point. 


Dig,, z.d  by  Google 


Complaint  aoaisst  Cataract  Powkr  &  Oowduit  Co.      305 

Public  Service  CommiBsion,  Si-coud  District. 

The  physical  propcrtv  of  a  plant  of  the  diaractpr  of  that  owned 
by  the  Cataract  company  has  uo  value  otiier  than  scrap  value  ex- 
cept as  a  going  coaeem,  and  when  a  proper  allowance  has  been 
made  for  the  value  of  the  physical  property,  meaning  thereby  a 
proper  investment  value,  including  every  element  which  goes 
into  that,  it  must  include  an  estimate  for  the  property  as  a  going 
concern ;  and  the  going  concern  value  is  necessarily  represented  in 
that  estimate.  The  very  act  of  giving  a  value  to  the  physical 
property  assumes  that  it  is  a  going  concern,  assumes  that  it  has  a 
business,  and  that  that  business  is  in  some  degree  related  to  the 
normal  capacity  of  the  plant. 

Having  this  fundamental  distinction  clearly  in  mind,  we  are 
now  ready  to  proceed  to  an  examination  of  the  two  elements 
of  going  concern  value  above  stated,  namely,  money  and  absten- 
tion from  or  deprivation  of  dividends. 

Taking  first  the  question  of  expenditures  made  in  attaching 
business,  it  is  universally  recognized  that  it  is  proper  for  the 
company  to  claim  reimbursement  from  the  publio  for  such  ex- 
penditures. They,  are,  however,  universally  recognized  and 
treated  as  a  part  of  the  operating  expenses.  The  company  is 
obliged  almost  invariably  to  solicit  business  at  the  commencement 
of  its  operations  and  is  eqimlly  obliged  to  continue  the  same  dur^ 
•I'g  subsequent  years.  There  is  no  year  in  which  a  well  man- 
aged company  does  not  expend  with  greater  or  less  liberality  for 
the  purpose  of  either  holding  business  or  acquiring  new  busi- 
ne€s.  Such  expenditiires  are  rec^nized  in  the  Uniform  System 
of  Accounts  prescribed  by  this  Commission  as  Intimate  chaises 
to  operating  expenses.  Accounts  552,  553,  554,  and  555,  pro- 
scribed for  electrical  corporations,  provide  for  promotion  M- 
■penees  incurred  in  the  promotion  or  development  of  electric  con- 
sumption, for  advertising,  for  canvassing  and  soliciting,  and  for 
promotion,  wiring,  and  devices.  The  respcmdent  itself  is  con- 
stantly incurring  such  expenses  and  charging  them  to  operation. 
It  reported  expenditures  chargeable  to  this  account  in  1&08, 
$5959;  1909,  $10,413;  1910,  $4727;  1911,  $4329.  These  figures 
are  cited  to  show  that  the  company  is  now  incurring  expenses 
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for  attaching  business  and  has  been  iiiciirriiig  su(?h  expenses  dur- 
ing recent  years.  These  expenditures  are,  however,  operating 
expenses,  and  must  be  treated  as  any  other  operating  expense; 
and  the  question  is  whether  in  any  event  such  operating  expenses 
constitute  an  investment  upon  which  the  public  is  obligated  either 
legally  or  equitably  to  pay  a  return  the  same  as  it  is  upon  the 
fixed  capital  of  the  company.  Obviously,  if  the  earnings  from 
the  business  have  bern  smfficient  to  pay  those  operating  expeiisci 
and  no  deficit  or  indebtedness  has  been  incurred  thereby,  no  just 
reason  exists  for  claiming  that  any  portion  of  them,  whether 
incurred  for  advertising,  soliciting,  or  any  other  purpose,  con- 
stitutes a  simi  upon  which  the  public  must  pay  returns.  It  has 
already  paid  them  the  moment  they  have  been  charged  to  operat- 
ing expenses. 

If  the  earnings  from  operation  have  been  insufficient  at  any 
time  to  pay  the  operating  expenses,  a  different  question  may  be 
presented,  and  it  is  this :  Is  the  company  entitled  as  a  matter  of 
either  legal  right  or  reasonable  equity  to  have  deficits  in  its  op- 
erating expenses  paid  by  the  public?  If  these  deficits  constitute 
property  which  is  invested  in  tlie  business,  then  of  course  the 
public  is  legally  obligated  to  pay  a  return  thereon  in  order  to 
avail  itself  of  the  services  of  the  company.  If  the  fact  that  the 
company  has  suffered  a  loss  in  operating  expenses  constitutes  the 
amount  of  the  loss  a  property  investment  in  the  business,  it 
inevitably  follows  that  the  public  must  guarantee  the  company 
against  loss  from  operation.  INo  such  principle  has  ever  been 
laid  down  in  any  court  and  it  is  apprphended  never  will  be. 

There  is,  however,  another  view  of  the  matter  which  should 
carefully  be  considered,  and  tlia'  is:  Although  the  company  may 
nfit  have  a  legal  right  to  have  such  loss  treated  as  a  part  of  its 
property,  still,  as  a  matter  of  substantial  justice,  such  loss  may 
bo  considered  in  fixing  the  rate  so  that  in  order  to  obtain  for 
the  public  service  the  company  may  from  the  rate  recoup  itself 
for  such  loss  and  be  made  whole.  To  state  the  matter  in  another 
form,  the  loss  is  not  an  investment  in  the  business  but  it  is  a 
circumstance  wliich  may  justify  a  higher  rate  when  the  business 
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does  become  reinitnerative  than  would  be  just  if  no  such  loss 
bad  been  incurred. 

Clearly,  there  is  a  very  marked  distinction  between  treating 
Bneh  a  loss  as  a  property  right  upon  which  a  return  may  be  legally 
demanded  as  a  consideration  of  service,  or  as  a  circumstance  which 
may  iu  fairness  and  equity  require  that  the  company  should  be 
given  a  rate  which  will  enable  it  to  reimburse  itaelf  for  the  amount 
thereof.  That  this  distinction  is  real  and  substantial  there  cnn  be 
no  doubt.  If  the  company  in  any  given  year  has  suffered  such  a 
loss  in  operating  expense,  and  in  the  nest  year  in  addition  to  a 
reasonable  and  proper  return  has  been  repaid  such  loss,  obviously 
it  shouhl  not  c(Hitinue  to  be  repaid  the  amount  thereof  during  the 
succeeding  years  indefinitely.  It  should  be  repaid  only  once.  If 
the  loss  is  treated  aa  an  investment  in  the  property,  then  the  com- 
pany is  fairly  entitled  to  liave  it  considered  as  an  investment  upon 
which  it  may  receive  a  return  of  aix  per  cent,  and  also  a  further 
return  which  will  amortize  the  loss  nt  some  future  period.  The 
mere  statem^it  of  this  result  shows  the  absurdity  of  such  a 
treatment. 

The  coQchision  is.  that  so  far  as  moneys  actually  expended  in 
the  past  for  attaching  business  to  the  property  after  the  period  of 
operation  has  commenced  are  concerned,  they  must  he  treated  aa 
operating  expenses  and  can  not  be  considered  in  any  event  an 
investment  in  the  property  upon  which  the  company  is  lawfully 
entitled  to  a  return.  If  this  view  is  correct,  they  are  no  part  of 
what  may  be  termed  going  concern  value. 

Considering  now  the  question  of  whether  a  failure  to  obtain 
proper  returns  for  capital  actually  invested  in  the  business  either 
during  an  earlier  or  a  later  period  cjjnstitutes  a  property  right  and 
investment  in  the  business  upon  which  the  company  is  entitled  to  a 
return  which  can  not  be  reduced  below  aix  per  cent  per  annum 
upon  pain  of  being  considered  conHscation,  it  is  to  be  observed 
that  this  in  another  form  is  precisely  the  principle  which  this 
commission  refused  to  recognize  in  the  case  of  the  International 
Railway  Company.  In  that  case  it  was  contended  that  the  com- 
pany was  entitled  to  a  reasonable  return  upon  the  assumed  value 
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of  its  proporty,  and  that  when  it  failed  to  eiim  such  sum  ad  was 
deemed  to  be  reasonable  it  was  entitlc<l  to  capitalize  the  defit-it; 
and  upon  this  process  of  reasoning  it  figured  np  a  capitalization 
of  about  $10,000,000,  this  capitalization  arising  wholly  from  a 
failure  to  earn  what  the  company  considered  to  be  a  proper  re- 
turn. The  commission  declined  to  recognize  this  contention,  ob- 
serving, among  other  things,  that  it  prodnced  the  somewhat  curi- 
ous result  that  the  greater  the  loss  the  greater  the  value  of  the 
property.  The  same  remark  applies  here.  If  the  company 
suffered  no  deprivation  of  dividends  at  the  commencement  of  ita 
operations,  it  baa  no  going  concern  value  from  this  source.  If, 
on  the  other  hand,  during  the  first  years  of  its  operation  it  re- 
ceived no  dividends,  the  argiiraciit  is  tluit  it  is  entitled  to  capital- 
ize the  amount  of  a  reasonable  dividend  as  an  expense  which 
it  incurred  in  getting  the  business  started,  on  precisely  the  same 
ground  that  it  is  entitled  to  capitalize  interest  paid  during  con- 
struction. 

Analyzing  this  contentiwi,  we  must  first  observe  that  it  is  based 
upon  the  assumption  that  the  investor  has  a  legal  right  to  a  reason- 
able dividend  upon  the  amount  invested  by  him  in  the  property, 
and  that  if  the  public  fails  to  patronize  his  business  sufficiently  to 
pay  that  dividend  in  one  year,  the  patrons  of  the  business  there- 
after must  make  it  up  and  pay  a  return  which  will  treat  such  loss 
as  an  investment  in  the  business.  As  stated  above  with  refereoice 
to  operating  expenses,  clearly  there  is  no  such  legal  right.  A 
failure  to  receive  returns  from  a  business  is  not  an  investment  in 
rbc  business.  If  the  principle  of  failure  to  receive  returns  from 
tho  investment  in  the  business  constituting  a  further  invest- 
ment in  the  business  were  to  be  applied  throughout  the  country, 
the  results  would  probably  be  somewhat  startling.  Whether  it  con- 
stitutes an  equitable  ground  which  may  justly  be  taken  into  con- 
sideration and  in  the  exercise  of  a  just  discretion  allowed  for  in 
fixing  a  rate,  is  entirely  another  matter. 

The  conclusion,  therefore,  is  tJiat  deprivation  of  returns  upon 
the  investment  after  the  operating  period  has  commenced  does 
not  constitute  an  investment  in  the  business  and  a  property  right 
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which  must  be  recognized  as  part  of  the  fair  iuvestment  value  of 
the  business  and  which  must  be  recx^ized  in  the  rate  both  for 
return  upon  capital  invested  and  for  destruction  of  capital. 

The  next  question  is  whether  such  deprivation  of  return  or  loss 
of  dividends  and  such  expenditures  for  attaching  the  business  may 
be  fairlj  and  reasonably  allowed  for  in  the  rate  which  is  fixed. 
Obviously,  this  depends  upon  the  question  «£  whether  such  depri- 
vation occurred  and  such  expenditures  were  made.  No  allowance 
can  be  made  for  anything  which  was  not  No  allowance  should 
be  made  for  an  expenditure  which  was  not  incurred,  or  if  incurred 
has  been  repaid.  No  allowance  should  l>e  made  for  a  dividend 
which  was  not  paid  unless  it  was  equitable  and  just  that  the  divi- 
dend should  be  paid  and  was  in  fact  not  paid.  In  this  case  the 
respondent  has  made  no  proof  of  such  expenditures  or  losses.  It 
has  stood  upon  the  theoretical  proposition  that  any  going  concern 
has  a  going  cQncern  value  in  addition  to  that  value  which  is  allowed 
to  the  physical  property  in  consideratitm  of  its  being  a  going  prop- 
erty. There  is,  accordingly,  no  justification  in  tlie  direct  evidence 
for  any  assumed  expenditures  or  losses  in  the  earlier  years  of  the 
business.  We  may  assume  that  expeindifures  were  made  in  the 
earlier  years  of  the  business  which  have  not  been  shown.  We  know 
that  they  have  been  made  in  the  later  years  from  the  reports  of  the 
company  above  quoted.  We  know,  however,  that  these  expendi- 
tures have  been  charged  to  operating  expenses.  We  know  that 
the  operating  expenses  have  been  paid  by  the  public  and  that  the 
returns  from  operation  have  always  been  greater  than  the  operat- 
ing expenses.  These  considerations  show  that  no  return  should 
be  made  in  the  rate  I)ecause  of  expenditures  made  for  attaching 
the  business,  it  being  plain  that  all  such  expenditures  have  be«i 
heretofore  paid  by  the  public. 

As  to  the  losses  in  dividends,  that  will  be  a  matter  for  proper 
consideration  in  another  connection,  observing  however  at  this  time 
for  the  sake  of  clearness  that  the  company  has  established  no  just 
claim  whatsoever  to  any  return  in  this  case  for  going  concern  value 
except  stich  as  is  found,  and  necessarily  found,  in  the  value  of  the 
investment  in  the  physical  property. 
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It  would  be  a  labor  of  no  value  to  attempt  to  review  all  of  the 
cases  which  have  l>eeii  before  courts  and  coinmisaions  in  which  the 
question  of  goiug  foiicern  value  has  been  considered. 

[Speaking  of  this  matter  of  going  concern  value,  a  rec«it  work 
open  the  valuation  of  public  utility  properties,  by  Henry  Floy,  is 
then  quoted.] 

The  views  hereinbefore  expressed  are  believed  to  be  well  sup- 
ported by  judicial  decisions, 

[In  this  connection  the  following  cbs^  are  cited:  Knoxville  v. 
Water  Co.,  212  t'.  S.  1 ;  Cedar  Rapids  Qaa  Light  Co.  v.  Cedar 
Rapids,  1-14  Iowa  42(5;  affirmed  in  223  IT.  S.  655;  Consolidated 
Gas  Co.  V.  City  of  New  York.  157  Fed.  Rep.  849;  Maj^w  t. 
Kings  Contity  Lighting  Co.,  and  Queens  Borough  Gas  and  Elec- 
tric Co.,  decided  by  the  Public  Sen-ice  Comniieaion,  First  Dis- 
trict] 

[The  opinion  then  continues  as  follows]  :  There  are  other  cases 
which  are  irreconcilable  with  the  views  herein  expressed  and  with 
the  oases  cited.  They  have  been  given  careful  esamination.  The 
reasoning,  where  any  existed,  has  been  carefully  analyzed,  with 
the  result  that  the  Commission  is  convinced  that  the  views  herein- 
before expressed  are  the  ones  which  it  should  •  follow  in  rate 
cases;  and  therefore  going  concern  value  is  disallowed  in  this 
case  as  a  separate  item  of  property  upon  which  the  company  is 
entitled  to  receive  a  return  except  as  it  is  reimbursed  in  the  gen- 
eral valuation  of  the  plant. 

What,  if  any,  allowance  should  be  made  in  the  rate  to  recoup 
the  company  for  any  supposed  lack  of  profits  to  which  it  was 
fairly  entitled  or  expense  incurred  in  establishing  the  business 
should  now  be  considered. 

Shocld  ah  Allowance  foe  Depersed  Profits  or  Ezpbitdi- 
TURER  Made,  Be  ilADB  in  the  Ratb? 
In  considering  the  question  whether  an  allowance  should  be 
made  in  the  rate  for  deferred  profits  or  actual  expenditures  made, 
or  both,  it  may  be  well  to  consider,  first,  an  assumption  which 
niDB  throuf^h  the  evidence  c  f  the  three  witneseei  sworn  on  behalf 
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of  the  respoiident  that  it  is  almost,  if  not  quite,  a  matter  of  coiireo 
that  these  elements  necessarily  exist  in  the  case  of  any  company. 
This  feeling  seems  lo  be  entertained  by  counsel  for  the  respondent 
in  their  brief  in  calling  marked  attention  to  the  fact  that  "  the 
City  has  offered  no  testimony  to  controvert  our  claims  in  this 
regard  [of  going  concern  valiiej". 

Mr.  Jackson  defines  this  clement  of  value  as  "  the  vahie  that 
comes  from  associating  or  attaching  a  plant  to  its  business  which 
vitalizes  the  plant  and  gives  it  an  earning  capacity  ".  He  speaks 
of  it  as  a  value  additional  to  the  cost  of  the  plant;  and  as  his 
evidence  is  understood,  what  he  has  in  mind  is  earning  power. 
He  indicates,  however,  one  way  of  ascertaining  such  value  to  be 
the  making  of  calculations  or  estimates  of  the  cost  which  a  dupli- 
cated plant,  which  he  calls  a  phantom  plant,  that  is  ultimately 
expected  to  cover  the  same  territory,  for  the  purpose  of  ascertain- 
ing the  cost,  would  be  required  for  getting  the  income,  the  busi- 
ness associated  with  this  phantom  plant. 

The  witness  Almert  seems  to  pnt  the  value  upon  the  basis  of 
expense  obtained  in  attaching  the  business,  for  which  the  com- 
pany should  be  reimbursed,  and  he  says :  "  I  have  made  an 
allowance  for  advertising  and  soliciting  of  three-quarters  of  a 
cent  per  watt  of  the  load  connected,  which  in  this  ease  amoimts 
to  $300,000."  He  says  this  is  a  part  of  the  going  value,  but  not 
the  whole  of  it. 

The  witness  Metcalf  defines  going  value  as  the  value  of  the 
creating  or  existing  income  of  the  plant.  He  sa\'s:  "  The  two 
methods  which  have  bet^i  used  might  l>e  termed  in  a  general  way 
the  cost  of  developing  business;  and  the  second,  the  going  value, 
determined  by  the  method  of  reproduction."  Further,  he  says: 
"  Whereas  the  other  method  involved  the  determination  of  the 
cost  of  reproducing  the  income  as  of  today,  the  idea  being  to 
reproduce  as  of  today  the  income  in  a  similar  manner  to  that 
which  yon  reprciluce  the  cost  of  the  physical  plant  as  of  today." 

While  the  matter  is  not  entirely  clear,  it  would  seem  that  all 
of  the  witnesses  have  in  mind  either  a  method  of  estimating  the 
actual  coat  of  developing  the  business  or  the  assumed  cost  of  de- 
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veloping  an  equal  biisiii(»»  with  a  phantom  plant.  Tbev  have 
different  theories  or  methods  for  arriving  at  their  results.  It  is 
well  to  compare  these  theories  with  the  actual  experience  of  the 
lespondent. 

The  following  table  discloses  the  experience  of  the  respondent 
for  the  last  six  vears  of  its  existence,  in  these  respects: 

[An  anulvtical  table  is  given  showing  the  actual  expenses 
attaching  business,  dividends  paid,  revenue  increase  in  capital 
and  total  cost  of  fixed  capital  in  each  of  the  past  six  years. 

The  opinion  continues] :  Under  the  uniform  system  of 
accounts  prescribed  by  this  commission,  each  electrical  corpora- 
tion is  required  to  keep  an  accurate  account  of  all  expenses  of 
this  nature.  Thia  system  of  accounts  was  in  operation  for  the 
years  1909,  1910,  and  1911.  An  examination  of  the  reports  of 
the  company  shows  that  it  substantially  kept  the  same  account 
for  three  years  preceding  thereto,  and  accordingly  the  second  col- 
umn shows  the  actual  expenditures  made  by  the  company  in 
attaching  business  during  the  six  years  ended  December  31,  1911, 
and  the  total  amount  is  $.34,004.  These  expenditures  were 
charged  to  operating  expenses,  and  therefor©  the  company  has 
fully  been  reimbursed  in  this  respect,  unless  there  was  a  defi- 
ciency in  dividends  which  it  ought  to  receive.  The  column  headed 
"  Dividends  paid  "  shows  dividends  which  it  actually  received 
during  these  six  years,  and  the  total  amount  thus  received  was 
$869,997 ;  so  that  so  far  as  this  period  is  concerned,  the  con^Muiy 
has  been  remunerated  with  reasonable  liberality,  considering  the 
fact  that  not  one  dollar  was  put  into  the  company  by  the  stock- 
holders from  their  own  pockets,  the  plant  being  constructed 
entirely  from  proceeds  of  bond  sales  and  from  income  derived 
from  operation. 

Another  fact  of  great  importance  is  that  the  column  headedl 
"  Operating  revenue  "  shows  that  such  revenue  for  the  year  aided 
June  30,  1906,  was  $728,194 ;  while  for  the  year  ended  December 
31,  1911,  it  was  $1,516,100.  The  increase  in  business  durii^ 
the  last  five  years  was  therefore  $787,906,  while  all  of  the  expen- 
ditures for  inducing  this  increase  made  during  the  time  were 
$34,004. 
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According  to  the  witueds  iletcalf,  the  cost,  as  it  might  be 
ternicJ,  of  aoquiriiig  the  biisiiiesa  for  the  phantom  plant  was 
$1,(KX),000.  Apportiouiiig  this  tost  to  the  busineas  acquired  dur- 
ing tho  last  five  vears,  wc  find  that  upward  of  $500,000  of  it 
is  assignable  to  that  period,  while  the  expense  actually  incurred 
was  $34,004.  It  may  be  answered  to  this  that  the  expenses  wore 
incurred  during  the  previous  history  of  the  company.  There  is 
nothing,  however,  to  show  that  this  is  the  fact,  and  an  analysis 
of  the  accounts  of  the  company  would  show  that  it  is  not  a  fact. 

However,  the  subject  ia  not  yet  exhausted.  The  following  table 
is  a  classification  of  the  operating  revenues  of  the  respondent  for 
the  six  years  ended  December  31,  1911,  showing  the  source  from 
which  its  revenue  was  derived : 

[Another  analyticnl  tabulation  is  here  given  as  above  outlined.] 

An  analysis  of  this  table  shows  that  for  the  year  ended  Decem- 
ber 31,  1911,  of  a  total  n-vcnue  of  $1,516,100,  $817,517  was 
obtained  from  the  city  of  Ijutfalo,  the  International  Railway  Com- 
pany, and  the  Buffalo  General  Electric  Company;  and  $1,127 
from  miscellaneous  electric  revenue,  which  to  some  extent  at  least 
was  not  derived  from  the  sale  of  electric  energy;  leaving  for  it» 
power  business  generally  total  receipts  of  $697,456.  It  will  not 
bo  claimed  that  there  was  any  appreciable  amount  of  expenditure 
ill  obtaining  the  business  of  the  Buffalo  General  Electric  Com- 
pany and  the  International  Railway  Company,  and  probably  no 
such  claim  would  be  made  in  the  case  of  the  city  of  Buffalo,  so 
that  really  whatever  expenditures  have  been  made  to  build  up 
the  business  have  been  made  to  obtain  the  general  power  business 
aggregating  $697,456  in  the  year  1911.  This  business  amounted 
for  the  year  ended  June  30,  1906,  as  nearly  as  can  be  aacertained 
at  the  present  time  and  from  the  data  at  hand,  to  $238,839.  so 
that  if  this  figure  be  correct  the  increase  from  June  30,  1906,  to 
December  31,  1911,  a  period  of  five  and  one-half  years,  waa 
?;458.617;  while  upon  Mr.  Metcalfs  theory  the  expense  of  attach- 
iuft  this  business  should  bo  capitalized  in  perpetuity  at  upward  of 
f'.'OO.OOO,  assuming  of  course  that  his  theory  would  disregard 
the  business  of  the  three  consumers,  city  of  Buffalo,  International 
■Railway  Company,  and  Buffalo  General  Electric  Company. 
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Considering  now  the  general  subject  of  whether  the  company 
or  its  stockholders  are  entitled  to  any  general  gllowanoe  for 
deferred  dividends  to  which  they  were  reaaonably  entitled,  expen- 
ditures made  for  attached  business,  or  general  promotion  on 
accoimt  of  labors,  risks,  and  hazards  incurred,  the  following  are 
the  considerations  which  appear  to  us  to  be  pertinent. 

No  money  was  put  into  the  business  from  the  pockets  of  the 
stockholders.  All  of  the  property  now  owned  has  been  procnred 
by  the  use  of  money  derived  from  the  sale  of  bonds  or  from 
income  derived  from  operation.  The  growth  of  the  business  has 
been  gradual.  The  report  of  the  examiner  shows  that  the  tota' 
fixed  capital  June  30,  1899.  was  $433,996,  and  at  the  same  date 
the  bonded  indebtedness  was  $425,000.  In  the  comments  made 
by  the  company  upon  the  examiner's  report,  it  appears  that  the 
total  cost  of  the  plant  to  that  time  was  Jo.'j.'t.+SS.CO.  June  30, 
1906,  such  cost  of  fixed  capital  had  increased  to  $1,193,110.  and 
the  growth  thereafter  year  by  year  is  disclosed  in  the  table  hereto- 
fore given. 

Aa  nearly  as  can  be  estimated,  and  upon  the  basis  of  valuation 
adopted  in  this  opinion,  the  property,  including  that  not  in  the 
public  service,  which  was  owned  by  the  company  December  31, 
1911,  had  a  value  of  $2,768,78.5.  Slightly  diflferent  results  can 
be  obtained  by  using  different  methods,  but  the  difference  would 
be  immaterial.  The  following  tabulation,  therefore,  is  substan- 
tially correct  in  showing  what  the  stockholders  in  this  company 
have  received  without  the  investment  of  any  money ; 

Property  owned  DecemWr  31,  1911 $2.  76B.  7S.'> 

Driluct  amount  amortisation  reserve 4S6.400 

B«Unco $2.282,2R6 

Deduct  bonded   indebtednena    1. 384. 000 

Net  equitj  in  property •898,  286 

Received  in  dividends  to  December  31,  1911 928. 997 


Total  received  to  December  31.  1011 $1,829,283 

It  is  believed  that  the  foregoing  showing  does  not  justify  any 
further  allowance  for  a  return  upon  the  intangibles  of  any  nature. 
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The  treatment  which  should  be  accorded  to  depreciatiou  in 
this  case  demanda  very  careful  consideration,  the  problem  heing 
somewhat  different  from  that  of  a  company  having  a  perpetual 
franchise.  The  frauchiBe  of  the  company  was  granted  by  the 
city  of  Buffalo  in  the  year  1896,  for  a  term  of  thirty-aix  years. 
It  therefore  expires  in  January,  1932,  or  twenty  years  from 
January,  1912,  from  which  time  the  calculations  of  this  ease 
are  practically  baaed  for  most  purposes.  The  position  of  the  city 
is  in  effect  that  at  the  end  of  this  twenty  years  the  frandiise 
will  be  renewed  by  the  city  upon  fair  and  equitable  terms,  and 
that  therefore  the  question  of  termination  of  franchise  may  be 
disregarded.  It  contends  that  at  the  expiration  of  the  franchise 
term  it  will  be  so  essential  to  consumers  to  have  a  continuation 
of  service  that  the  city  will  be  under  moral  necessity  for  affording 
such  continuation  upon  such  terms  as  will  be  just  and  reasonable 
to  the  company. 

On  the  other  band,  the  respondent  assumes  that  this  position 
is  altogether  too  speculative;  that  it  is  impossible  to  guess  what 
may  be  the  situation  of  affairs  in  1932;  and  whether  the  com- 
pany will  be  permitted  to  occupy  the  streets  of  the  city,  which 
occupancy,  of  course,  is  essential  to  its  continuance  in  business, 
can  not  be  known  and  therefore  can  not  be  assumed.  It  there- 
fore takes  the  position  that  its  property  must  be  amortized  during 
this  period  of  twenty  years  and  that  disr^arding  this  claim  would 
be  legal  error. 

There  is  also  the  usual  disagreement  as  to  tlie  treatment  of 
depreciation  which  is  found  in  cases  of  this  character.  Putting 
the  two  together  makes  a  situation  of  extreme  complication. 

Some  consideration  of  the  elementary  principles  involved  will 
he  useful  in  clearing  the  situation.  The  general  principle  upon 
which  the  amount  of  return  is  to  be  ascertained  is  that  the  entire 
body  of  customers  must  pay  an  aggregate  amount  equal  to  (a)  the 
actual  proper  operating  expenses,  (6)  a  reasonable  return  annu- 
ally for  the  use  of  the  capital  invested  in  the  service  of  the 
public,  and  (c)  an  amount  which  is  equal  as  nearly  as  can  bo 
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ascertained  to  the  average  annual  dcstnictioD  of  the  property 
employed  in  the  public  service. 

It  is  not  advisable  to  discuss  at  thia  time  the  amount  of  the 
annual  reasonable  return  for  the  use  of  the  capital  invested  in 
the  public  service.  It  is,  however,  essential  to  assume  some  rate 
for  the  purpose  of  definite  calculations,  ilerely  for  this  purpose, 
and  nothing  further,  the  return  at  this  time  will  be  assumed  to  be 
BIX  per  cent. 

There  is  no  controversy  whatsoever  over  the  proposition  that 
of  the  return  which  Ib  above  desiffnatcd  as  (c),  namely  the 
amount  which  is  equal  as  nearly  as  may  be  ascertained  to  the 
average  annual  destruction  of  the  property  employed  in  the  public 
service. 

The  depreciation  problem  arises  with  reference  to  that  portion 
the  public  must  pay  at  some  time  and  in  some  form  for  the 
property  which  is  destroyed  or  used  in  affording  it  the  service 
which  it  receives,  and  there  is  no  controversy  over  the  fact  that 
this  return  should  be  spread  equitably  over  the  entire  life  of  the 
property.  A  piece  of  machinery  is  put  into  use  in  the  public 
aen'ice  and  for  many  years  is  practically  as  good  as  new,  but  at 
some  time  it  becomes  worn  out  or  obsolescent  and  must  be  thrown 
out  of  service,  at  which  time  it  has  no  value  except  scrap  or 
junk  value  which  for  the  purposes  of  the  present  discussion  may 
be  disregarded.  The  public  in  whose  service  the  machinery  ban 
been  worn  out  must  pay  the  company  for  the  machinery,  and 
the  first  problem  is  to  ascertain  at  the  commencement  of  the 
service  of  the  machinery,  if  practicable,  with  a  reasonable  degree 
of  certainty,  how  many  years  the  machine  would  remain  in 
service.  Thia  number  of  years  is  termed  the  life  of  the  machine^ 
Then  the  value  of  the  machine  must  be  paid  by  all  of  the  public 
receiving  the  benefits  of  its  use  and  destruction  during  the  entire 
life  of  the  machine.  This  life  has  to  be  assumed  at  the  com- 
mencement of  the  term  in  order  that  those  getting  the  benefit  of 
the  use  of  the  machine  the  first  year  may  pay  their  due  and 
proper  proportion,  and  so  on  during  the  term  of  life. 

When  such  average  life  has  beeu  ascertained,  the  method  of 
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treating  the  depreciation  so  as  justly  and  equitably  to  apportion 
it  among  the  different  consumers  during  the  entire  life  of  the 
machine  must  be  determined.  Several  methods  are  possible. 
Two  have  been  generally  regarded  as  l>cst  in  principle  and  sim- 
plest in  practice.  These  are  known  as  the  sinking  fund  and  the 
lUraight  line  methods.  The  sinking  fund  method  is  briefly  that 
the  consumers  shall  pay  to  the  company  each  year  such  a  sum 
da  will  when  inveated  at  compound  interest  amount,  with  the 
interest  accretions,  at  the  end  of  the  estimatetl  term  of  life  of  the 
property  in  service,  to  the  amount  of  the  inve-;tiiient.  The  straight 
line  method  is  to  pay  to  the  company  each  year  a  sum  equal  to 
the  amount  of  the  investment,  divided  by  the  number  of  years 
constituting  the  estimated  term  of  life  of  the  property. 

The  difference  between  the  two  methods  is  of  great  practical 
importance,  and  consists  in  this:  In  the  sinking  fund  method,  no 
part  of  the  principal  of  the  investment  is  returned  to  the  company 
until  the  original  property  is  taken  out  of  service,  and  then  the 
fund  merely  takes  the  place  of  the  property  thus  removed  because 
it  has  been  worn  out  and  destroyed  by  the  public  service. 

During  the  term  of  life  of  the  property  the  company  gets  no 
benefit  of  the  annual  payment  made  by  the  public.  The  interest 
accretions  are  added  to  the  principal,  and  at  the  end  of  the  esti- 
mated term  the  company  simply  has  enough  money  to  replace  the 
property.  During  the  entire  period  the  company  has  the  same 
amount  invested  or  use<l  in  the  public  sen'ice,  and  therefore  during 
the  entire  assumed  life  of  the  property  is  entitled  to  the  same 
amount  of  annual  return  thereon. 

In  the  straight  line  method,  the  average  estimated  annual  de- 
Btruction  of  capital  is  paid  to  the  company  each  year,  and  hence 
the  amount  it  has  invested  in  the  public  service  is  constantly  dimin 
ishing  so  far  as  any  particular  piece  of  property  is  concerned.  As 
the  amount  is  returned  to  the  company,  the  return  upon  it  by  way 
of  use  or  interest  charge  should  of  cour^se  cease.  These  elementary 
propositions,  it  is  true,  are  not  well  umlerstood  by  the  public  gen- 
erally, and  therefore  a  concrete  illustration  will  probably  make  the 
matter  plainer. 
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ABSumiug  a  piece  of  macliiiierj  i;o8ls  the  company  $20,000  and 
has  a  useful  life  in  service  of  twenty  years,  and  at  the  end  of  that 
term  the  property  must  be  thrown  out  as  worthlees,  the  company  is 
entitled  to  have,  and  the  public  should  pay,  a  return  of  six  per  cent 
each  year  for  the  use  of  the  money  invested,  or  $1,200.  It  is  also 
entitled  to  have  its  $20,000  returned  to  it  at  the  end  of  the  twenty 
years.  By  the  sinking  fund  method  it  gets  the  $1,200  each  year 
for  the  use  of  its  money,  and  abo  the  sum  which  invested  at  say 
four  per  cent  compounded  will  at  the  end  of  twenty  years  amount 
to  $20,000.  This  sum  would  be  annually  $671.63.  The  public 
should  therefore  on  this  basis  pay  $1,871.63,  Of  this  amount, 
$1,200  would  be  for  the  company's  dividend  and  $671.63  would 
go  into  the  sinking  fund;  and  the  company  would  get  no  benefit 
therefrom  except  at  the  end  of  the  term,  when  the  entire  fund 
would  be  used  in  replacing  the  destroyed  piece  of  machinery. 
This  method  of  replacing  machinery  makes  the  annual  payment 
made  by  the  public  less  each  year  for  the  destruction  of  capital, 
for  the  reason  that  the  public  the  first  year  has  to  pay  for  destruc- 
tion only  such  sum  as  placed  at  compound  interest  would  amount 
to  the  proportion  which  it  ought  to  pHv  of  the  $20,000. 

In  the  straight  line  method,  theoretically,  the  payment  by  the 
company  should  change  each  year.  The  public  pays  one-twentieth 
of  the  depreciation,  or  $1,000.  and  also  pays  interest  upon  the 
amount  invested.  Therefore,  the  payment  the  first  year  would  be 
interest  $1,200,  depreciation  $1,000:  tot;il  $2,200;  bnt  the  de- 
preciation for  that  year  having  hoeii  returned  to  the  company  by 
the  public,  the  public  should  pay  upon  that  no  more;  and  there- 
fore the  second  year,  the  company  having  had  one-twentieth  of  its 
investment  returned  to  it,  ite  real  investivient  in  the  public  service 
would  be  only  $19,000,  and  the  return  of  six  per  cent  upon  this 
would  be  $1,140.  The  entire  payraeirt  for  the  second  year  would 
therefore  be  interest  $1,140,  return  of  capital  $1,000:  total 
$2,140.  The  last  year  of  the  term,  there  being  only  $1,000 
which  remains  in  the  public  service  which  has  not  been  paid  for 
by  the  public,  the  payment  would  be  interest  $60,  destroyed  capi- 
tal $1,000:  total  $1,060.  If  this  method  is  used,  the  company 
must  take  such  measures  as  it  deems  wise  to  replace  the  machine 
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The  practical  impossibility  of  the  foregoing  arises  in  the  follow- 
ing way :  A  rate  case  is  brought  at  the  end  of  say  ten  years,  whoi 
half  the  term  of  the  life  of  the  machine  has  elapsed.  Then  one  of 
several  conditions  may  exist : 

1.  A  sinking  fund  invested  in  outside  securities  may  have  been 
created: 

2.  A  sinking  fund  invested  in  additions  to  the  plant  may  have 
been  created; 

8.  The  destruction  of  capital  fund  on  the  straight  line  metliod 
may  have  been  annually  paid  to  the  company  and  used  for  pay- 
ment of  dividends; 

4.  The  destruction  of  capital  fund  on  the  stright  line  theory 
may  have  been  paid  and  invested  in  additions  to  the  plant ; 

6.  The  business  may  have  yielded  only  the  intei-est  return  of 
six  per  cent  and  nothing  whate\er  for  deelriicfion  of  capital ; 

6.  The  business  may  have  paid  the  interest  return  and  a  part 
only  of  the  destruction  of  capital  charge,  which  may  have  been 
treated  either  upon  the  sinking  fund  theory  or  upon  the  straight 
line  method. 

The  question  then  arises,  do  these  tUiferent  situations  require 
different  treatment,  and  if  so,  will  they  result  in  different  rates  'i 
An  examination  of  the  diiferent  above  stated  situations  will  dis- 
close some  interesting  results. 

Comparing  cases  1  and  3:  In  case  1,  it  would  seem  that  the 
fair  return  would  be  six  per  cent  on  the  original  investment  of 
$20,000  and  a  continuation  of  the  annual  destruction  of  property 
charge  of  $671.63,  making  the  return  which  the  public  is  to  pay 
for  these  two  elements  $1,8T1.C3,  which  is  theoretically  the  pre- 
cise return  which  should  be  paid  during  every  year  of  the  term  of 
life  of  the  machine.  In  case  3,  after  the  public  has  paid  to  the 
company  each  year  $1,000,  being  the  average  amount  of  destnio- 
tion  of  the  property,  so  that  at  the  end  of  ten  years  the  company 
has  invested  in  the  public  service  only  $10,000  upon  which  it  is 
entitled  to  an  anntral  return  of  six  per  cent,  or  $600,  tc^ther 
with  a  continuation  of  the  annual  destruction  of  property  charge 
of  $1,000,  which  would  make  a  total  for  that  year  $1,600. 
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It  is  clear  from  the  foregoing  tliiit  ilic  manner  in  which  the  sub- 
ject has  been  treated  in  the  past  is  aiwnvs  an  element  of  great  im- 
portance in  reaching  the  conclimion  in  a  rate  case  when  a  portion 
of  the  life  of  the  property  has  expired.  If  the  company  has  con- 
aistttitly  proceeded  upon  the  sinking  fund  theory,  it  would  be  in- 
equitable to  chang;e  suddenly  to  the  straight  line  method  of  depre- 
ciation, and  vice  versa.  Under  the  sinking  fund  method,  the  puh- 
lie  has  paid  for  these  elements  of  return  the  sum  of  $1,871.63 
each  year,  and  in  order  properly  to  reimburse  the  company  this 
method  must  be  continual,  and  to  change  arbitrarily  to  me 
straight  line  method  would  cot  the  return  down  to  $1,600  a  year. 
which  would  entail  a  positive  loss  to  the  company;  while  on  the 
other  hand,  if  the  company  has  been  charging  the  public  upon  the 
straight  line  method,  as  is  seen  above,  the  first  year  the  public  paid 
the  sum  of  $2,200  and  the  eleventh  year  should  pay  only  the  sum 
of  $1,600. 

These  mathematical  computations  need  not  be  continued,  liieir 
sole  purpose  in  this  place  being  to  present  in  clear  form  the  fact 
Uiat  it  is  impossible  in  a  rate  case  equitably  to  adjust  the  matter 
of  depreciation  without  considering  how  it  has  been  handled  by 
the  company  in  the  past  If  it  has  been  handled  in  the  past  upon 
straight  line  method,  a  change  to  the  sinking  fund  theory  would 
obviously  be  unjust  to  the  public  and  give  greater  returns  to  the 
company  than  it  is  entitled  to,  because  an  essential  element  of  the 
sinking  fund  theory  is  that  the  company  get  no  henetit  from  the 
sinking  fund  until  the  end  of  the  term,  and  therefore  the  return 
upon  capital  must  be  continued  upon  the  full  amount  of  the  invest- 
ment until  the  term  of  life  of  the  property  has  expired. 

If  the  company  has  been  charging  the  public  in  the  past  upon 
the  sinking  fund  theory,  the  use  which  it  has  made  of  the  funds 
collected  from  the  public  for  the  destruction  of  property  introduces 
a  new  complication  into  the  problem.  If  the  depre:".ation  of  prop- 
erty fund  has  been  invested  in  outside  securities,  which  is  the  sim- 
plest case  possible,  the  situation  has  been  unfairly  stated.  If,  how- 
ever, it  has  been  invested  in  additions  to  the  plant,  which  ia  a  com- 
mon procedure,  the  interest  charge  of  $1,200  a  year  should  be  con- 
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turned,  with  a  charge  for  deetruction  of  property  made  ap  theoret- 
ically as  follows:  (a)  Amotint  of  destruction,  $671.63;  (6)  less 
profits  derived  from  the  use  of  new  property,  (c)  plus  deprecia- 
tion of  the  new  property.  Tbeee  two  elements,  (a)  and  (6),  intro- 
duce ecKnplications  which  need  not  be  solved  at  this  time.  They 
are  cnly  stated  in  order  to  show  that  the  subject  in  the  case  of  a 
plant  whose  parts  have  different  terms  of  life  is  one  of  eitraordi- 
uary  theoretical  and  practical  complication.  In  fact,  in  the  case 
of  any  given  plant,  the  mathematical  problem  becomes  so  compli- 
eat«d  that  it  would  be  hopeless  to  att«npt  to  apply  it  in  a  manner 
which  could  be  understood  by  the  paying  public,  and  the  result 
would  be  accounting  problems  which  are  far  beyond  the  power 
of  alt  except  a  very  few  large  c(»npaniee  whose  revenues  are  so 
great  as  to  enable  them  to  work  out  all  these  matters  at  an  expense 
which  does  not  bear  an  undue  ratio  to  the  total  amount  of  business 
transacted. 

It  may  be  well  to  point  out  at  thie  place  some  of  the  results  of 
the  ordinary  theory  of  depreciation  as  applied  in  rate  oases. 

Where  the  depreciation  is  deducted  from  the  assumed  cost  of 
reproduction  new  of  the  property,  the  cost  of  reproduction  new  is 
taken  to  be  the  amount  of  the  original  investment,  and  then  the 
assumed  depreciation  is  deducted  therefrom  in  order  to  get  at 
what  is  termed  the  actual  value  of  the  property.  The  question  is 
whether  this  is  just  or  unjust  to  the  company. 

Continuing  the  use  of  the  figures  hereinbefore  taken  as  tiie  basis 
of  the  illustration,  we  may  assume  that  the  property  being  in- 
vestigated is  a  machine  which  costs  $20,000,  and  it  has  been  in 
use  ten  years,  and  the  rate  ia  being  established  the  eleventh  year. 
The  assumed  term  of  life  of  the  machine  is  twenty  years,  and 
therefore  the  depreciation  is  fifty  per  cent,  and  the  value  of  the 
property  in  the  public  service  is  taken  to  be  only  $10,000, 

Assume  that  the  case  presented  is  No.  5  above  stated,  nam^y, 
the  business  for  the  ten  years  the  property  has  been  in  service  has 
<Hily  yielded  the  interest  return  of  six  per  cent  and  nothing  what- 
ever for  the  destruction  of  capital.  This  is  a  common  situation. 
The  first  ten  years  it  may  be  assumed  have  been  employci  in 
DvT.  RxP.  Vol.  U.— £1 
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building  up  the  business  and  getting  it  to  a  point  where  it  would 
pay  proper  returns  upon  the  investment  It  has  in  fact  yielded 
only  $1,200  a  year,  when  it  ought  to  have  yielded  in  order  to  fully 
reimburae  the  owners  $1,800  a  year.  Now,  if  at  the  end  of  ten 
years  the  rate  making  power  decides  that  the  value  of  tiie  property 
in  the  public  use  ia  only  $10,000,  and  makes  a  return  upon  that 
both  for  use  of  capital  and  destruction  of  capital,  the  company 
from  that  time  on  for  this  particular  machine  geta  $600  a  year 
for  use  of  capital  and  about  $335  for  destnictitm  of  capital.  The 
clear  result  is  that  the  company  by  this  method  of  treatment  has 
absolutely  lost  $10,000  of  ita  original  investment  without  any  hope 
of  return  of  the  same  to  it 

This  ia  not  a  case,  however,  for  a  treatment  of  the  subject  of 
depreciation  in  all  of  its  complications  and  ramifications.  That 
subject  has  boon  so  observed  by  the  enormous  amount  of  discussion 
which  has  been  devoted  to  it,  and  by  the  confusion  which  has 
arisen  from  an  improper  use  of  the  term  "  value,"  that  it  would 
be  hopeless  to  attempt  to  present  a  clear  and  consistent  theory  of 
depreciation  in  all  of  tbe  complicated  caaea  which  may  arise.  The 
practical  question  at  the  present  time  is  what  treatment  should  be 
accorded  to  de^preciation  in  the  present  case,  and  it  is  probable  that 
sufficient  discussion  has  been  given  above  to  enable  a  judgment  to 
be  formed  as  to  what  shoidd  be  done. 

It  appears  from  the  annual  reports  of  the  company  that  it  bfl» 
been  taking  care  of  its  depreciation  out  of  the  returns  paid  to  it 
by  the  company  in  addition  to  paying  its  returns  for  the  use  of 
tiie  coital  invested.  Its  annual  report  for  the  year  1911  shows 
that  it  has  accumulated  for  amortization  of  capital  $486,499. 
Practically,  this  may  be  and  should  be  treated  as  a  sinking  fund 
for  the  amortization  of  ita  property  at  the  wid  of  its  asaumed  term 
of  life,  whatever  the  term  may  be. 

Having  made  this  assumption,  which  is  entirely  justified  by  the 
history  of  the  company  and  its  treatment  of  ita  revenues,  and  by 
the  amount  of  those  revenues  in  the  past,  the  problem  is  simplified 
very  much  from  what  it  otherwise  would  be,  We  may  proceed  to 
compute  the  annual  return  for  use  of  capital  upon  the  basis  of  the 
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amount  actually  invested  without  regard  to  what  tho  actual 
physical  deterioration  is  or  attempting  to  compute  what  portion 
of  the  theoretical  term  of  life  of  each  of  the  constituent  parts  of 
the  property  has  expired.  Upon  tiiis  assumption  it  is  absolutely 
just  to  the  public  and  to  the  company  to  compute  the  annual  return 
for  use  of  capital  upon  the  basis  of  the  investment,  and  so  long 
OS  the  company  continues  to  give  good  service  it  will  be  entitled  to 
an  annual  return  upon  that  amount,  because  that  is  what  it  has  in 
the  business. 

In  like  manner,  we  have  also  solved  the  problem  of  the  amount 
upon  which  the  depreciation  for  destruction  of  capital  should  be 
computed.  We  have  not,  however,  solved  the  question  of  what 
should  be  the  assumed  term  of  life,  and  this  brings  us  to  the  ques- 
ticHi  of  upon  what  basis  the  company  has  been  computing  depre- 
oiatioD  in  the  post. 

Besporckht's  Euu!  foe  "AccBuin  Amobtization  of  Capital." 
The  uniform  syst^n  of  accounts  for  electrical  corporations  pre- 
scribed by  this  commission  provides  for  an  account  known  as 
"  general  amortization,"  and  the  rule  for  the  same  is  — 

Charge  to  this  account  month  by  month  amount  estim&ted  to  be  necesaary 
to  cover  such  wear  and  tear  and  obsolescence  and  inadequacy  as  have  accrued  . 
during  the  month  in  the  tangible  electric  capital  of  the  corporation)  such 
portion  of  the  lite  of  intangible  fixed  capital  as  haa  expired  or  been  consumed 
during  the  month,  and  the  amount  estimated  to  be  necessary  to  provide  a 
reaerve  to  cover  the  coet  of  property  destroyed  by  extraordinary  casualtiee; 
less  the  amounts  charged  for  that  month  to  the  various  repair  accounts  in 
electric  operating  expenses.  The  amount  charged  (or  credited)  to  this 
account  shall  be  concurrently  credited  (or  charged)  to  the  rmerve  account 
No.  3T4,  accrued  amortization  of  capital. 

It  is  further  provided,  that  until  otherwise  ordered  the  amount 
estimated  to  be  necessary  to  cover  such  wear  and  tear,  obsolescence 
and  inadequacy  as  had  accrued  during  any  month  shall  be  baaed 
on  a  rule  determined  by  the  accounting  corporation.  Amortization 
of  intangible  capital  shall  likewise  be  based  on  rule.  The  rule  as 
established  by  the  oorporaticoi  is  required  to  be  filed  with  the  com- 
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On  tlie  28tli  day  of  December,  1908,  the  board  of  direetora  of 
the  respondent,  pursuant  to  the  requiremente  of  the  uniform 
system  of  accoimte,  adopted  a  resolution  in  compliance  with  the 
order  of  the  oonunission  with  reference  to  general  amortizatfon, 
which  reads  as  follows: 

Resolved,  That  from  and  after  Janvai.Tj  1,  1009,  there  be  cbargud  mootlilf 
to  an  account  cDtjtled  "  OenerBl  Amortiiation "  (being  a  BabdiviBJon  of  tbe 
operating  expeiuec)  the  amount  eBtiinat«d  to  b«  neccBsary  to  cover  ordinary 
wear  and  tear  of  the  company'a  plant  and  property  during  tbe  month,  and 
in  addition  thereto,  in  respect  of  obsoleBcence  and  inadequacy  and  amortisa- 
tion of  intant^ble  capital  (other  than  ordinary  wear  and  tear  of  tbe  com- 
pany's plants  and  properties)  such  sum  as  will  make  the  aggregate  of  such 
monthly  charges  at  the  date  of  the  expiration  of  the  company's  franchise, 
January  14,  1933,  equal  the  amount  of  the  company's  capital  stock  and  out- 
standing debt  at  that  time,  in  excess  of  tbe  estimated  value  of  its  tangible 
property  without  the  franchioei  less,  however,  the  amounts  charged  for  the 
month  to  the  various  repair  accounts  in  operating  expenses.  Tbe  net  amount 
charged  (or  credited)  to  this  account  shall  be  credited  (or  charged)  concur- 
rently to  a  reserve  account  entitled  "Accrued  Amortization  of  Capital." 

It  will  be  noted  that  this  rule  provides  for  the  amortization  of 
the  capital  stock  of  Uie  company  amounting  to  $2,000,000,  and 
the  outstanding  debts  January  14,  1932,  in  excess  of  the  estimated 
value  of  the  tangible  property  of  the  company  without  the  fran- 
chise. No  rule  is  provided  for  determining  t^e  estimated  value 
of  the  property  in  1932  without  the  franchise,  hut  the  a8Sumpti<Hi 
is  justified  that  what  was  intended  by  the  company  was  the  scrap 
value  at  that  time.  The  capital  stock  amounts  to  $2,000,000  and 
the  outstanding  bond  indebtedness  is  $1,384,000.  Th\is  the  rule 
contemplates  an  amortization  of  $3,3S4,000  less  scrap  value  of 
the  tangible  property. 

Pursuant  to  this  rule,  in  tbe  year  1911  the  company  charged 
to  account  842,  general  amortization,  $123,209.50.  After  making 
all  proper  adjustments,  the  result  was  that  the  capital  account, 
accrued  amortization  of  capital,  which  stood  at  $372,370.86 
December  31,  1910,  was  increased  to  $486,499.16  December  31, 
1911:  an  increase  for  the  year  of  $114,128.30.  Increasing  the 
reserve  each  year  by  this  amount  and  compounding  the  same  at 
four  per  cent,  the  reserve  in  twenty  years  would  amount  to  very 
nearly  $3,400,000. 
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It  sliotild  not  be  overlooked  that  in  addition  to  this  increase  in 
amortization  reeerve  the  company  increased  ito  corporate  surplus 
during  the  year  1911  $201,108.07,  in  addition  to  paying  a  six 
per  cent  dividend  upon  $2,000,000  capital  stock  amounting  to 
$120,000. 

It  having  been  hereinbefore  found  that  the  so-called  intangibles 
represented  by  the  capital  stock  of  $2,000,000  are  no  part  of  the 
capital  of  the  ctHupany,  either  tangible  or  intangible,  it  follows 
that  a  disposition  of  thie  amortization  fund  must  be  made ;  and  a 
practical  solution  of  the  question  which  aeems  the  most  just  to 
all  parties  is  to  treat  the  accrued  amortization  of  capital  which 
amounted  to  $486,499.16  December  31,  1911,  as  invest«d  upon 
the  sinking  fund  theory.  Upon  this  treatment,  and  assuming  a 
four  per  cent  return,  this  fund  would  amount  at  the  end  of  twenty 
years,  Januaiy  14,  1932,  to  $1,065,968,  leaving  to  be  amortized 
in  the  future  the  difference  between  the  existing  capital  as  here- 
inafter found  and  thie  sum  of  $1,065,968.  It  may  be  observed, 
however,  that  the  amount  which  is  to  be  amortized  of  the  present 
capital  of  the  company,  both  tangible  and  intangible,  after  making 
all  suitable  deductions  for  scrap  values  and  property  which  is  not 
subject  to  amortization,  amounts  to  $1,760,663,  leaving  a  net 
amount  to  be  provided  for  of  $694,695,  which  would  require  an 
annual  payment  into  (he  sinking  fund  of  $23,842. 

CxBTAiK  Itbhb  of  Capttai.  Not  Hebbinbefobb  DisctraSED. 

The  land  owned  by  the  respondent  consists  of  five  distinct 
parcels,  which  are  carried  upon  its  books  at  $54,601.45,  this  being 
their  cost.  This  is  the  sum  at  which  they  are  carried  in  the  ex- 
aminer's report.  Land  has  a  value  for  other  purposes  than  that 
of  carrying  on  the  proper  business  of  the  company.  It  could  bo 
retired  from  the  service  at  any  time  at  its  market  value  for  such 
other  purposes.  This  fact  differentiates  it  from  property  which 
is  valuable  only  for  company  operations,  and  it  has  been  uni- 
versally held  fhat  a  company  is  entitled  to  a  just  and  reasonable 
return  upon  the  prpsent  value  or  market  value  of  the  land  used 
by  it  in  the  public  service.  It  is  clearly  distinguishable  in  prin- 
ciple from  those  things  which  have  no  value  except  in  tho  service 
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of  the  company,  except  scrap  value.  It  is  conceded  by  the  city 
that  the  land  owned  by  the  company  has  a  greater  value  than  the 
cost.  The  market  value,  however,  is  in  dispute.  Each  party 
called  but  one  witness  upon  this  point.  On  the  part  of  the  city, 
the  witness  Parke  places  the  value  of  the  land  at  $61,162;  and 
on  the  part  of  the  company,  the  witness  Mahoney  places  the  value 
at  $102,655:  a  difference  of  $41,493.  We  have  nothing  before 
us  to  show  the  value  of  these  parcels  of  land  except  (a)  the  aggre- 
gate cost  as  carried  on  the  books ;  (h)  the  opinion  of  the  witness 
Pavke:  (c)  the  opinion  of  the  witness  Mahoney;  and  (d)  the 
evidcuee  of  the  wiinc^s  Mahoney  as  to  the  increase  of  land  values 
in  the  neighborhood  of  each  parcel  during  the  past  ten  years  or 
thereabouts. 

The  aggregate  valuation  given  by  the  witness  Mahoney  is 
eighty-eight  per  cent  greater  than  the  cost  price.  The  a^regtte 
valuation  of  the  witness  Parke  is  about  twelve  per  cent  above  the 
cost  price.  The  witness  Mahoney  on  cross-examination  gave  the 
general  percentage  of  increase  in  value  in  the  vicinity  of  each 
parcel.  If  the  present  value  is  $102,655,  as  claimed  by  him,  and 
if  the  rise  in  values  has  been  according  to  the  percentages  claimed 
by  him,  the  land  ten  years  ago  would  have  coat  about  $76,000 
instead  of  its  actual  cost  of  $54,000.  The  average  increase  in 
the  period  named  as  given  by  Mahoney  is  about  thirty-seven 
per  cent.  Applying  this  increase  to  the  actual  cash  cost,  the 
present  market  value  of  all  the  parcels  would  be  about  $75,000, . 
while  Parke's  estimato  is  as  above  stated,  $61,000. 

There  is  nothing  satisfactory  in  the  nature  of  the  evidence  upon 
these  matters,  but  there  are  some  indications  that  ihe  witness 
Parke  has  placed  the  value  of  some  of  these  parcels  too  low;  aod 
it  is  reasonably  certain  from  Mahoney's  own  evidence  that  he  has 
placed  the  values  too  high.  Taking  into  consideration  the  actual 
cost  price  and  the  probable  increase  in  values,  it  ia  reasonable  to 
assume  that  $75,000  is  about  the  present  fair  market  value  of 
these  parcels. 

The  respondent  gave  proof,  which  was  undisputed,  that  on 
December  31,  1911,  it  had  work  in  process  for  capital  additions 
to  its  property  amounting  to  $106,181,68.     Near  the  close  of  the 
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case  it  offered  further  evidence  concerning  the  additions  to  capital 
in  1912,  ehowing  that  it  had  completed  work  in  1912  amounting 
to  $147,167.88,  had  further  work  in  process  amounting  to 
$94,183.70,  and  had  retired  during  the  year  property  to  the 
amount  of  $264.57.  The  sum  of  these  matters  is  $241,087.01, 
and  deducting  of  course  therefrom  the  amount  of  capital  orders 
in  process  December  31,  1911,  wo  have  left  a  total  of  $134,905.33 
as  the  capital  additions  made  in  1912  and  the  work  in  process  up 
to  October  31,  1912.  The  city  objected  to  the  reception  of  this 
last  evidence,  and  claimed  that  the  whole  case  should  stand  upon 
the  basis  of  the  property  in  use  or  in  process  December  31,  1911. 

It  seems  unobjectionable,  howe\'er,  to  add  to  the  property  of 
the  company  this  sum  of  $134,905.33,  since  it  is  property  which 
would  be  in  the  sen'ice  of  the  public  upon  the  rate  which  ia  to 
be  established  by  the  decision  of  the  commission,  and  it  should 
certainly  earn  a  return  thereon.  The  adjustmenta  which  would 
have  to  be  made  in  considering  the  earnings  and  operating  ex- 
penses of  1912  are  not  important  in  the  final  result.  Therefore, 
this  sum  of  $134,905.33  should  bo  taken  as  a  part  of  the  property 
of  the  company. 

There  is  considerable  dispute  between  the  partiee  as  to  the 
amount  of  working  capital  actually  uso-d  in  the  business  of  the 
company.  One  witness  for  the  company  places  the  amount  at 
$175,000,  and  the  secretary  of  the  company  places  it  at  $200,000. 
The  city  places  it  at  leea  than  $100,000.  Considerable  discussion 
was  had  during  the  hearings  as  to  the  proper  method  of  determin- 
ing working  capital.     Brief  comment  only  is  needed  at  this  time. 

It  is  obvious  that  the  cwnpany  during  a  given  month  —  for 
example,  January  —  incurs  certain  oxponees.  Bills  to  its  cus- 
tomers for  current  furnished  are  presumably  not  rendered  until 
the  close  of  the  month,  and  then  a  reasonable  number  of  days  is 
allowed  for  payment,  so  that  its  earnings  for  the  month  of  Janu- 
ary are  not  collected  until  some  time  in  the  month  of  Febniary. 
If  the  company  desires  promptly  to  pay  all  its  January  bills  at 
the  close  of  the  month,  it  needs  a  certain  amount  of  ciish  on  hand 
for  that  purpose,  which  properly  may  be  termed  working  capital, 
and  the  amount  needed  is  obviously  only  one-twelfth  of  the  entire 
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expenses  of  this  character  for  one  year,  upon  the  assumption  that 
the  expenses  are  evenly  distributed  throng  the  year  by  months. 
This  in  the  main  is  a  fair  assomption,  the  great  expense  of  the 
company  being  for  current,  and  the  other  expenses  which  require 
cash  payments  at  the  close  of  the  month  being  relatively  inconsid- 
erable. What  is  the  practice  of  the  company  in  paying  for  eui^ 
rent  is  not  disclosed  by  the  evidence.  A  careful  examination  of 
the  contract  between  it  and  the  Niagara  Falls  Power  Company 
shows  that  it  is  very  doubtful  if  the  company  is  under  any  legal 
liability  to  pay  for  current  for  one  month  until  after  the  middle  of 
the  following  month,  at  which  time  it  would  have  suificient  funds 
on  hand  from  payments  made  by  its  customers  to  pay  the  January 
bUL 

Such  expenses,  however,  may  not  be  all  of  the  purposes  for 
which  working  capital  is  required.  Such  capital  may  be  needed 
to  some  extent  for  the  purpose  of  additions  and  betterments  to 
fixed  capitaL  Of  course  these  could  be  financed  in  another  way 
by  borrowing  the  money  from  the  bank  and  then  adding  the  in^ 
tercst  to  the  cost  of  the  fixed  capital. 

It  must  be  said  that  die  evidence  upon  the  amount  of  working 
capital  actually  employed  by  the  company  in  its  business,  and 
which  will  necessarily  continue  to  be  employed  during  the  time  in 
which  the  rates  can  be  established  by  this  commission,  is  unsatis- 
factory and  insufficient.  It  does  not  afford  data  sufficient  to  en- 
able an  accurate  determination  to  be  made.  The  company  has 
plenty  of  money  on  hand  which  can  be  called  working  capital  or 
not,  at  its  pleasure^  It  would  not  be  harmed  in  tbe  slightest  if 
the  amount  ia  somewhat  underestimated,  as  a  few  brief  calcula- 
tions would  show.  An  overestimate  of  the  amount  fixes  up(m  the 
public  a  6  per  cent  charge  for  the  overestimate,  and  this  of  course 
should  be  avoided.  Under  all  of  the  circumstances  of  the  case, 
it  is  believed  that  $80,000  is  an  ample  allowance  for  this  item. 

Materials  and  supplies  on  hand  are  concededly  a  part  of  the 
invested  capital  of  the  company  used  in  the  public  service.  The 
company  inventories  its  materials  and  supplies  on  hand  December 
81.  1911,  at  the  amount  of  $40,180.  This  does  not  appear  to  be 
disputed  by  the  city,  and  may  be  assumed  to  be  correct 
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Ope&atiro  Ezfirbss 

We  discover  no  serioiu  criticiBm  made  hy  th«  city  upon  any  oJ 
the  operating  ezpensee  of  the  respondent  otheo-  than  the  cost  of 
power  and  the  charge  for  gwieral  amortization. 

An  hereinbefore  explained,  the  respondent  purchases  all  of  the 
electric  energy  supplied  by  it  from  the  Niagara  Falls  Power  Com- 
pany or  the  Canadian  Niagara  Power  Company,  a  subsidiary  of 
the  Niagara  Falls  Power  Company.  This  purchase  is  made  pui^ 
euant  to  the  terms  of  the  contract  with  Franklin  D.  Locke,  herein- 
before described,  and  several  agreements  supplemental  thereto. 
Under  these  several  agreements  the  respondent  is  paying  for  elec- 
tric energy  delivered  to  it  at  the  city  line  of  Buffalo,  substantially 
tl6  a  year  for  each  electric  horsepower  delivered,  the  measurement 
being  made  upon  what  is  technically  known  as  the  peak  of  the 
load.  During  the  year  1911  it  purchased  approximately  230,992,- 
278  kilowatt-houra,  for  which  it  paid  the  sum  of  $820,093.78. 
ItR  total  sales  during  the  year  were  218,025,815  kilowatt-hours. 
It  used  for  its  own  purposes  3,097,579  kilowatt-hours,  leaving 
approximately  15,868,883  kilowatt-hours  unaccounted  for,  an 
amount  of  unaccounted  for  current  which  has  not  been  criticised 
in  any  way  as  being  unreasonable. 

The  sales  of  current  to  corporations  were  chiefly  to  the  Inter- 
national Railway  Company  and  to  the  Bu£Falo  General  Electric 
Company.  The  sales  to  the  International  Bailway  Company 
amounted  to  79,955,000  kilowatt-hours,  and  to  the  Buffalo  Gen- 
eral Electric  Company  40,02>6,439  kilowatt-hours.  Comparatively 
inconsiderable  amounts  were  sold  to  other  railroad  corporations. 
The  sales  to  the  International  Railway  Company  amounted  to 
S419,579.S9,  and  to  the  Buffalo  General  Electric  Company  to 
8319,322.44.  The  general  eharactOT  of  the  service  is  indicated 
by  the  following  tabulation  of  quantity  of  current  B<dd  to  various 
classes  of  customers,  stated  in  kilowatt-hours: 

Mimicipkl  KTviM  17,187,183 

Private  coDBuinera   74.080.377 

Railroad  corporations   81,761,810 

Other  electrical  mrporatiou 40.020,439 

ToUI 213,026.818 
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Tb©  average  net  price  paid  by  the  respondent  for  current  per 
kilowattrhour  was  three  and  one-tenths  mills,  delivered  as  above 
stated  at  the  city  line  of  Buffalo. 

A  large  amount  of  evidence  was  introduced  by  the  city  co>neem- 
ing  aalee  of  electric  energy  generated  at  Niagara  FalU  by  other 
oompaniee  and  the  price  realized  therefrom,  especially  the  sales 
by  the  Ontario  Power  Company  to  the  Hydro-Electric  Commia- 
flion  of  the  Province  of  Ontario.  There  was  also  evidence  given 
concerning  the  price  charged  by  the  Cliff  Electrical  Distributing 
Company  of  Niagara  Falls,  as  well  as  some  evidence  concerning 
prices  elaewhere.  The  object  of  this  evidence  was  underatood  to 
be  to  show  that  the  price  paid  by  the  respondent  to  the  Niagara 
Falls  Power  Company  for  electric  energy  was  excessive,  and  that 
the  price  paid  to  the  respondent  by  its  consumers  should  not  be 
governed  by  the  price  paid  by  the  respondent  for  the  current  but 
rather  by  what  it  ought  to  pay  under  all  the  circumstances  of  the 
casa 

The  commission  has  considered  with  care  all  of  the  evidence 
pertaining  to  the  question  as  last  stated,  and  finds  itself  unable  to 
agree  with  the  contention  of  the  city  in  this  respect,  and  a  brief 
statement  oi  the  reason  of  its  disagreement  will  at  this  time  be 
appropriate. 

The  respondent  is  taking  current  under  a  contract  which  was 
executed  in  the  year  1896,  and  by  its  terms,  as  interpreted  by 
subsequent  modifications,  is  to  continue  in  force  during  the  term 
of  the  corporate  existence  of  the  Niagara  Falls  Power  Company. 
It  has  not  been  suggested  that  this  contract  was  unlawful  in  its  in- 
ception or  that  it  was  or  it  is  void.  It  has  not  been  made  to  ap- 
pear how  the  Cataract  Power  and  Conduit  Company  can  become 
released  from  Its  terms.  That  oompany  has  no  other  source  of 
supply  for  electric  energy,  and  if  unable  to  procure  the  current 
under  that  contract  would  be  compelled,  if  it  furnished  current  at 
all,  to  erect  a  steam  plant,  it  not  appearing  that  there  is  any  other 
source  open  to  it  for  obtaining  liydro-eleetric  current  than  its  con- 
tract with  the  Niagara  Falls  Power  Company, 

Assuming  for  the  moment,  and  merely  for  the  sake  of  the  argu- 
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ment,  that  the  Niagara  Falls  Power  Company  tmder  the  tenna  of 
that  contract  is  receiving  an  excessive  price  for  its  current,  it  must 
be  kept  in  mind  that  that  corporation  is  not  a  party  to  this  pro- 
ceeding, and  the  rate  which  it  charges  the  Cataract  Power  and 
Conduit  Compftny  is  not  in  question  directly.  The  only  rates 
which  are  in  question  and  irfiieh  are  complained  of  are  the  rates 
charged  by  tiie  Cataract  Power  and  Conduit  Company  to  ite  cu»- 
tomers,  and  the  mmtention  is  that  the  rate  to  them  is  excessive 
because  of  an  excessive  price  paid  hy  it  for  its  energy.  It  is  not 
claimed  that  the  Cataract  Power  and  Conduit  Company  can  pro- 
cure energy  from  any  other  source  at  the  present  time  at  leas  than 
$16  for  each  electric  horsepower.  It  appears  quite  clearly  from 
the  evidence  that  as  matters  now  stand  there  is  no  source  of  hydro- 
electric energy  open  to  the  respondent  other  than  the  Niagara 
Falls  Power  Company.  The  Ontario  Power  Company's  produc- 
tion is  sold  out  There  is  no  direct  proof  before  the  commission 
as  to  the  unsold  capacity  of  the  third  generating  plant  at  Niagara 
Falls,  commonly  known  as  the  Mackenzie  plant,  but  the  conmiis- 
sion  understands  outside  of  the  record,  that  the  unsold  capacity 
of  ^at  plant  is  not  to  exceed  46,000  horsepower,  while  the  Cata- 
ract at  the  present  time  is  taking  upward  of  60,000  horsepower. 
The  situation  with  regard  to  generating  electric  energy  at  Niag- 
ara Falls  is  at  the  present  time  somewhat  unsettled,  owing  to  the 
expiration  of  the  Burton  law  and  other  matters  which  need  not  be 
discussed  in  detail  at  this  time. 

It  is  quite  clear  that  if  the  commission  should  fix  a  rate  which 
might  be  charged  by  the  respondent  without  regard  to  the  prica 
paid  by  it  for  current  to  the  Niagara  Falls  Power  Company,  tlie 
consequences  might  be  extremely  disastrous  to  it  as  well  as  to  its 
customers.  It  is  not  apparent  how  the  Niagara  Falls  Power 
Company  could  be  required  to  furnish  current  to  the  Cataract 
Company  by  reason  of  anything  contained  in  this  proceeding  ex- 
cept under  the  existing  contract,  and  the  question  whether  that 
cCHitract  can  be  disregarded  is  one  which  this  commission  should 
not  be  asked  to  pass  upon  in  this  proceeding,  under  all  of  the  cir- 
cumstances of  the  ease. 
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Aaeuming,  however,  tliat  the  commissioD  has  power  to  disregard 
the  contract,  there  would  arise  a  further  question  whether  it  ought 
to  be  disregarded,  and  it  would  seem  to  be  elementary  that  before 
this  commission  could  pass  upon  the  question  of  whether  the  price 
of  the  Niagara  Falls  Power  Company  is  excessive  or  not,  that  ctnn- 
pan;  should  be  heard  and  an  examination  into  all  its  affairs  and 
history,  detailed  and  exhaustive,  should  be  made.  There  has  been 
no  evidence  adduced  before  this  commission  which  is  sufficient  to 
enable  it  properly  to  judge  whether  the  price  paid  by  the  Cataract 
Company  is  unreasonable  or  otherwise. 

It  is  clear  that,  upon  the  assumption  that  such  price  is  a  rea- 
sonable price,  there  can  be  a  substantial  reduction  made  by  the 
respondent  to  its  customers,  and  the  benefit  of  t;hat  reduction 
should  not  be  denied  them  in  the  effort  to  get  something  more 
which  is  uncertain,  and  the  effort  to  obtain  which  woidd  certainly 
entail  long  and  disastrous  litigation,  to  say  the  least. 

Considering  all  of  the  matters  hereinbefore  bri^y  referred  to, 
the  commission  is  of  the  opinion  that  the  part  of  wisdom  demands 
that  for  the  purposes  of  this  proceeding  at  this  time  it  be  assumed 
that  the  price  paid  for  current  by  the  respondent  ia  not  open  to 
question,  and  this  without  deciding  or  intimating  whether  it  ought 
to  be  or  may  be  questioned  in  the  future  in  an  appropriate  pro- 
ceeding. In  fact,  its  decision  upon  this  latter  point  could  have  no 
binding  force,  but  it  should  be  plainly  understood  that  the  decision 
of  the  commission  not  to  enter  into  the  question  of  that  price  at 
this  time  is  dictated  by  the  consideration  that  the  opposite 
course  would  be  unwise  and  unreasonabl& 

Genebal  Amobtizatioit. 
The  subject  of  general  amortization  has  been  necessarily  di»- 
onssed  somewhat  fully  imder  the  head  of  depreciation,  of  which  it 
is  essentially  a  part.  It  appears  from  that  discussion  that  the 
company  has  been  handling  its  amortization  upon  the  theory  tliat 
the  term  of  life  to  be  reckoned  with  was  the  term  of  its  franchise, 
which  expires  January  14,  1932.  It  has  collected  a  large  sum  of 
money  from  the  public  upon  that  theory,  which  sum,  if  properly 
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invested,  will  amount  at  the  end  of  the  term  to  upward  of  $!,• 
000,000.  It  may  also  be  assumed  that  the  company  haa  practi- 
cally proceeded  upon  the  theory  of  a  sinking  fund  invested  in  out- 
side securities.  In  fact,  a  very  considerable  amount  is  actually 
thus  invested.  If  it  should  be  assumed  that  the  sinking  fund  has 
been  created  bj  investmenta  in  additions  to  the  plant,  the  company 
would  not  be  entitled  to  earn  any  returns  upon  that  investment  by 
way  of  dividends  without  making  a  deduction  from  the  amount  of 
the  original  investment  equal  to  the  amount  of  the  fund  upon 
which  such  returns  were  made.  Otherwise  there  would  be  a  du- 
plication of  returns  wholly  unjust.  Since  practically  the  company 
should  be  allowed  to  earn  returns  upon  the  investment  value  of  all 
its  property  in  the  public  service  irrespective  of  the  source  from 
which  the  money  was  derived,  we  are  compelled  to  adhere  to  the 
theory  of  the  sinking  fund  invested  in  outside  securities. 

Deducting  from  the  total  investment  value  of  the  property  in 
service  the  value  of  the  land  as  non-depreciable,  the  working  cap- 
ital, the  materials  and  supplies,  and  making  proper  allowance  for 
the  scrap  value  of  the  depreciable  property,  the  conuniasion  finds 
that  the  tot«J  depreciable  property  amounts  to  $1,760,663.  The 
sinking  fund  already  provided  will  take  care  of  $1,065,968  of  this. 
Hence  there  is  depreciable  property  to  the  amount  of  $694,695 
which  should  be  amortized  during  the  twenty  years  of  the  fran- 
chise term  remaining  unexpired  January  14,  1913. 

The  adoption  of  this  period  of  life  during  which  the  depreciable 
property  is  to  be  amortized  will  produce  some  results  whidi 
should  not  be  overlooked,  the  first  of  which  is  that  it  is  believed 
to  be  more  favorable  to  the  consumer  at  the  present  time  than 
would  be  found  if  the  ordinary  theory  of  prospective  life  under 
an  unlimited  franchise  were  adopted. 

Interesting  questions,  however,  will  arise  at  the  expiration  of 
the  franchise.  The  company  will  then  be  the  owner  of  what  will 
undoubtedly  be  a  well  equipped  plant  in  excellent  operating  con- 
dition which  has  been  fully  amortized :  that  is,  has  been  fully  paid 
for  by  the  public.  The  company,  however,  will  be  the  owner  of 
the  jJaat,  and  not  the  public;  and  if  tl»  franchiae  Bhould  be  ro- 
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Hewed  it  would  be  incumbent  upon  thoae  in  autboritj  at  that  time 
charged  with  the  duty  of  fixing  the  rate  properly  to  adjust  the 
equities  as  between  the  company  and  the  public  In  the  rate 
which  should  be  established  at  that  time  there  can  not  properly  be 
any  allowance  made  for  the  amortization  or  wearing  out  of  the 
then  existing  plant  The  rate  would  necessarily  be  wholly  con- 
fined to  the  return  for  the  use  of  capital  invested.  This  fact  will 
necessitate  very  careful  accounting  methods  on  the  part  of  the  com- 
pany and  a  full  appreciation  by  the  public  in  1932,  if  the  fran- 
chise should  be  renewed,  that  no  element  of  amortization  or  pay- 
ing for  the  wearing  out  of  the  ^sting  plant  can  properly  enter 
into  the  rat«  so  long  as  the  then  existing  plant  is  continued  in 
service.  When  it  shall  have  beeu  replaced,  another  question  will 
present  itsedf  for  solution. 

It  is  the  clear  duty  of  the  authorities  of  the  city  of  Buffalo  to 
make  such  record  of  this  fact  that  it  will  not  be  overlooked  or  for- 
gotten at  that  time. 

CowTBAOT  with  Ihtebitational  Railwat  Compast. 
The  respondent  is  supplying  energy  to  the  International  Bail- 
way  Company  to  a  very  large  amount  each  year.  As  shown  above, 
the  International  Railway  Company  is  by  far  its  largest  customer, 
the  sales  to  it  in  the  year  1911  amounting  to  $419,579.59,  being 
in  excess  of  twenty-five  per  cent  of  the  total  earnings  from  opeav 
ation.  The  energy  so  supplied  is  bought  by  the  International 
Railway  Company  under  a  contract  which  by  its  terms  continues 
to  1932.  The  International  Railway  Company  is  not  complain- 
ing of  the  rate,  has  not  invoked  the  power  of  this  commission, 
and  it  is  doubtful  if  it  could  invoke  such  power,  in  view  of 
the  fact  that  it  has  voluntarily  entered  into  a  contract  which 
does  not  expire  for  nearly  twenty  years.  No  one  has  suggested 
to  the  commission  how  it  acquires  power  to  abrogate,  animl,  or  sf 
aside  this  contract,  in  any  manner.  It  has  not  been  pointed  out 
that  it  was  illegal  in  its  inception ;  and  if  we  were  to  assume  that 
it  woidd  be  possible  for  the  commission  to  disregard  it,  it  would 
seem  to  be  wise  to  exercise  that  power  only  up<Hi  the  complaint  of 
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the  aggri«ved  party,  namely  the  International  Railway  Company, 
which  is  not  before  us.  It  may  be  better  satisfied  with  the  con- 
tract at  the  present  rate  in  view  of  the  fact  that  it  has  a  contract 
with  a  responsible  corporation  to  supply  it  for  twenty  years  at 
that  rate  than  it  would  be  at  a  lower  rate  with  only  from  year  to 
year  supply  guaranteed.  Having  in  mind  these  very  obvious  con- 
siderations, it  does  not  appear  to  the  comnuBsion  thait  it  has  any 
power  to  interfere  with  the  rate  charged  the  International  Kail- 
way  Company  upon  the  ground  that  it  is  unreasonable.  If  it 
were  justly  or  unjustly  discriminatory  as  against  other  customers, 
another  question  would  be  presented ;  but  that  question  is  not  be- 
fore us  now,  since  no  one  has  claimed  that  the  contract  is  suscept- 
ible to  that  charge.  For  these  reasons  no  attempt  will  be  made 
to  change  the  rate  charged  the  International  Railway  Company. 

Our  attention  has  not  been  called  to  any  other  contract  stand- 
ing in  like  position.  If  there  is  such  a  contract  outstanding,  the 
fact  that  it  is  not  recognized  in  the  decision  may  require  a  modi- 
fication of  that  decision  or  further  consideration.  This  is  said 
merely  by  way  of  precaution  and  in  the  belief  that  there  is  no  such 
eontract. 

GbTTZSAL    SnUMARt. 

As  a  conclusion  from  the  fon^ing  discussion,  we  find  that  the 
fair  value  of  the  property  of  the  respondent  company  used  in  the 
public  service  is  the  sum  of  $2,287,582,  including  herein  the  pres- 
ent exchange  value  of  the  land  owned  by  the  company  in  the  pub- 
lic service,  and  also  the  additions  to  capital  made  in  1912. 

Upon  this  basis,  we  find  the  rates  of  the  company  should  be  re- 
duced twenty-eight  per  cent,  with  the  exception  of  those  charged 
the  International  Railway  Company.  [The  effect  of  this  reduc- 
tion is  shown  in  an  elaborate  table  and  the  opinion  then  goes  on  to 
state] : 

As  is  disclosed  by  this  table,  if  applied  for  the  year  1911,  the 
o[.-erating  revenues  would  have  been  reduced  to  $1,208,788.97. 
The  deductions  from  these  operating  revenues  for  the  same  period, 
which  the  commission  considers  should  be  made,  are  shown  as 
follows : 


Dig,, z.d  by  Google 


336  Stats  DxPABTmirT  Bsfobtb. 

Public  S«iTioe  ConmuMum,  Bewnd  Diatriet. 

Dedueliotu  from  earningt: 

Operfttiug  expeuMa,  lew  ftmortiution 9M2, 455 

Twcw 07,247 

Uncollectible  bill* 50 

Obaoleaccnee  ftnd  iiudequftcj  16, 000 

Contingenciei 10, 000 

Amortiution 23, 444 

ToUl  deduction* »1.0T8,1BB 

Total  reduced  rerenne* 91,208,788 

TotftI  deductione  1, 078. 108 

LMTing  for  Teturns  on  capital $130,602 

It  slioTild  be  clearly  understood,  that  in  reaohmg  these  rgeults 
the  commission  does  not  undertake  to  fix  a  precise  rate  of  return 
upon  the  capital  invested  in  the  public  service.  Nominally,  the  re- 
turn here  ebown  is  approximately  6  per  cent.  Applying  the  rate  as 
reduced  to  the  business  of  the  future,  there  is  not  the  slightest 
question  but  that  it  will  amount  to  considerably  more  than  this 
No  one  can  tell  what  it  will  be  until  the  rate  has  been  tried  out 
The  commission  simply  satisfied  itself  that  the  proposed  reduction 
would  oot  reduce  the  revenue  below  a  six  per  cent  return,  while  it 
seems  almost  equally  certain  that  the  rate  will  be  considerably 
above  that 

As  to  the  manner  iu  which  the  reductions  should  be  made,  it 
wf'uld  seem  from  such  examination  as  has  been  given  the  subject 
that  the  present  schedule  of  rates  of  the  company  is  probably  as 
nearly  equitably  adjusted  between  the  consumers  as  can  be  done 
with  the  information  at  hand.  A  careful  study  of  the  matter  has 
been  made,  and  no  better  method  of  changing  the  rate  has  sug- 
gested itself  than  by  making  a  percentage  reduction  from  the  ex- 
isting rates,  and  it  is  understood  that  the  company  acquiesces  in 
this  method.  This,  of  course,  ia  not  to  be  taken  as  a  statement 
that  the  company  acquiesces  in  a  reduction,  but  simply  that  if  a 
reduction  is  to  be  made,  this  is  the  proper  way  of  doing  it . 

Further  details  will  be  settled  in  the  order. 
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LiWA  O'Bbtah,  as  Administi-atrix,  Etc.,  v.  State  of  Nbw  Toek. 


McgUgent  conitnctloii  and  tnainteiumce  of  1irld£«  —  danuse*  awaidvd  for 
dMtb  of  cUimant'i  IntoiUte  —  duty  of  lUtc  u  to  care  of  biidfM  over 

Claiu. 

This  claim  is  for  negligence  of  the  state  in  constructing  and 
maintaining  a  bridge  known  as  the  Pecksport  bridge,  over  the  old 
Chenango  canal,  so  called,  at  the  place  known  as  Pecksport,  in 
the  town  of  Eaton,  county  of  Madison  and  state  of  New  York; 
said  bridge  being  constructed  several  years  ago,  of  wood,  being 
about  twenty-seven  feet  long  and  twelve  feet  wide,  consisting  of 
a  wooden  beam  and  truss  on  either  side,  with  a  need'ebeam 
through  the  center,  with  joists  resting  on  either  abutment  and  on 
the  needlebeam,  covered  with  two-inch  hemlock  plank  for  the 
flooring;  said  bridge  being  situate  about  half  way  between  the 
settlement  of  Pine  Woods  and  the  village  of  Hamilton,  in  said 
county  of  Madison,  and  the  said  Chenango  canal  being  used  as  a 
feeder  for  the  Erie  canal  by  the  state  of  New  York. 

On  May  31,  1909,  without  any  negligence  on  the  part  of  said 
OrJan  O'Bryan,  deceased,  and  when  he  was  lawfully  endeavoring 
to  pass  over  'jaid  bridge,  it  broke  and  collapsed,  thereby  causing 
said  Oriau  O'Bryan,  deceased,  to  fall  through  the  easterly  portion 
of  said  bridge,  together  with  a  traction  engine  upon  which  he 
was  riding  and  driving;  falling  a  distance  of  about  thirteen  feet 
to  the  water  under  said  bridge  and  thereby  receiving  injuries  to 
his  person  and  body,  and  especially  to  the  left  side,  ribs  and 
sternum,  and  a  great  shock  to  his  heart  and  system,  from  which 
he  died  within  about  an  hour  thereafter. 

That  the  said  state  of  New  York  was  negligent  in  the  con- 
Dor.  Bxe.  Vol.  II.— 22  337 
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struction  and  maintenance  of  said  bridge  and  iu  permitting  the 
same  to  become  decayed,  rotten,  out  of  repair  and  unsafe  for 
public  travel,  for  which  purpose  it  was  erected  and  maintained 
by  the  Btate  of  New  York,  aud  whose  business  it  was  to  properly 
maintain  for  public  travel. 

That  the  said  Orian  O'Bryan,  so  killed,  died  intestate;  and 
that  on  the  7th  day  of  June,  1909,  letters  of  administration  on 
his  estate,  dated  on  that  day,  were  duly  issued  and  granted  to  the 
plaintiff  by  the  surrogate  of  the  county  of  iladison,  N.  Y., 
whereby  she  was  duly  appointed  administratrix  aa  aforesaid,  and 
that  thereupon  she  duly  qualified  and  entered  upon  the  duties  of 
her  said  office. 

That  the  claimant  is  a  widow  of  the  deceased,  and  that  she  was 
dependent  upon  him  for  subsistence  and  sustained  pecuniar)' 
injury  by  his  death  to  her  damage  of  $20,000. 

That  this  claim  has  not  been  assigned  and  has  not  been  siib- 
mitted  to  any  other  tribunal  or  officer  for  audit  or  determination, 

This  claim  was  filed  within  two  years  and  notice  of  intention 
to  file  the  claim  was  filed  within  six  months  after  the  claim 
accrued,  as  required  by  law. 

That  by  reason  of  the  premises  aforesaid,  the  claimant  suffered 
damages  in  the  siun  of  $20,000,  for  which  she  prays  judgment, 

J.  A.  Johnson,  for  claimant. 

Thomas  Carmody,  Attomey-GeneraL 

Luce,  Chairman. —  This  matter  and  the  claim  herein,  having 
been  brought  on  for  hearing  at  a  session  of  the  board  of  claims 
held  at  the  court  house  in  the  city  of  Syracuse,  N.  Y.,  com- 
mencing on  the  1.5th  day  of  April,  1912,  and  the  said  hoard 
having  heard  and  duly  considered  the  allegations  and  proofs  made 
and  offered  by  the  respective  parties  and  the  proofs  and  argu- 
ments of  their  respective  counsel,  the  board  makes  the  following 
findings  of  fact  and  conclusions  of  law : 
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Findings  of  Fact. 

1.  That  on,  aod  for  tec  jeara  immediately  prior  to,  the  31st 
day  of  May,  1909,  the  state  of  New  York  maintained  and  con- 
trolled a  wooden  bridge  at  a  place  known  aa  Pecksport,  in  the 
town  of  Eaton,  Madison  county,  N.  Y.,  about  tweuty-seven  feet 
long  and  fourteen  feet  wide,  which  bridge  extended  over  what  is 
known  as  tbe  old  Chenango  canal,  which  was,  on  the  Slat  day  of 
May,  1909,  and  for  a  long  time  prior  thereto  had  been,  used  as 
a  feeder  to  the  Erie  canal  by  the  state  of  New  l''ork. 

2.  That  on  the  Slat  day  of  May,  1909,  the  said  bridge  collapsed 
at  a  time  when  the  intestate,  Orian  O'Bryan,  was  passing  over  the 
saibe  on  e  traction  engine,  and  the  said  engine  and  the  said  intes- 
tate were  precipitated  into  the  said  feeder.  That  as  a  result  of 
the  said  accident,  the  said  Orian  O'Bryan  received  injuries  which 
caused  hia  death,  on  the  3l8t  day  of  May,  1909,  and  almost  imme- 
diately after  said  accident.  That  the  said  traction  engine  weighed 
four  and  one-half  tons, 

3.  That  the  said  Orian  O'Bryan  was,  at  the  time  of  his  death, 
a  resident  of  the  town  of  Eaton,  in  the  county  of  Madison  and 
state  of  New  Y'ork.  That  he  died  intestate.  That  on  or  about  tlie 
7th  day  of  June,  1909,  letters  of  administration  upon  hia  estate 
were  duly  granted  and  issued  by  the  Surrogate's  Court  of  the 
county  of  Madison,  N.  Y.,  to  the  claimant,  Lina  O'Bryan.  That 
said  Surrogate's  Court  had  jurisdiction  to  grant  and  issue  the  said 
letters.  That  the  said  Lina  O'Bryan  immediately  duly  qualified 
as  said  administratrix,  entered  into  and  upon  the  discharge  of  her 
duties  as  such,  and  from  that  time  to  the  present  has  acted,  and 
now  is  acting,  as  sole  administratrix  of  the  estate  of  said  Orian 
O'Bryan,  deceased. 

4.  That  within  six  months  after  the  3l8t  day  of  May,  1909, 
and  on  or  about  the  21st  day  of  June,  1909,  the  olaimant  duly 
filed  in  the  office  of  the  clerk  of  the  court  of  claims,  and  with  the 
attorney-general  of  the  state  of  New  York,  a  written  notice  of 
intention  to  file  a  claim  against  the  state  of  New  York,  by  reason 
of  the  accident  aforesaid,  stating  the  time,  when  and  the  place 
where  such  claim  arose,  and  in  detail  the  nature  of  the  same,  and 
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that  the  said  notice  was  signed  and  verified  by  the  claimant  before 
Rn  officer  authorized  to  administer  oaths.  That  on  or  about  the 
19th  day  of  July,  1909,  the  claimant  duly  filed  with  and  delivered 
to  the  clerk  of  the  board  of  claims  a  claim  duly  subscribed  and 
verified,  for  damages  by  reason  of  the  death  of  the  said  intestate. 

5.  That  the  said  accident,  and  the  death  of  the  said  Orian 
O'Bryan,  was  caused  through  the  fault,  negligence  and  careless- 
ness of  the  state  of  New  York,  its  officers,  servants,  agents  and 
employees,  in  that  at  the  time  of  the  said  accident  it  maintained, 
and  for  a  long  time  prior  thereto  had  maintained,  the  said  bridge 
in  a  decayed  and  rotten  condition  and  in  a  weak,  insecure  and 
unsafe  condition  for  the  public  to  travel  upon. 

6.  That  the  said  Orian  O'Bryan  met  his  death  by  reason  of 
the  said  fault,  carelessness  and  negligence  aforesaid,  and  that  he 
was,  at  the  time  of  said  accident,  carefully  and  prudently  crossing 
the  said  bridge,  in  a  lan-ful  and  prudent  manner,  and  that  he  was 
free  from  any  fault,  carelessness  or  negligence  which  contribute 
to  the  accident. 

7.  That  the  said  intestate  Orian  O'Bryan,  at  the  time  of  his 
death,  was  thirty-nine  years  of  age,  married,  and  left  him  sur- 
viving a  widow,  Lina  O'Bryan,  who  was  dependent  upon  him  for 
support.  That  he  was  an  engineer;  that  he  was  in  good  health 
at  the  time  of  the  said  accident,  and  immediately  prior  thereto, 
and  earned  two  dollars  and  fifty  cents  per  day. 

8.  That  by  reason  of  the  death  of  the  said  intestate,  Orian 
O'Bryan,  the  claimant  has  been  damaged,  and  has  suffered  dam- 
ages, in  the  sum  of  $6,000. 

CoNci.nsiONS  OP  Law. 

1.  That  the  state  of  New  York  was  negligent  in  maintaining 
the  said  bridi^e  at  the  time  of  the  said  accident  in  a  weak,  de- 
cayed, insecure  and  unsafe  condition  for  travel. 

2.  That  the  said  intestate  was  not  guilty  of  any  contributory 
negligence. 

3.  That  the  claimant,  Lina  O'Bryan,  as  administratrix  of  the 
estate  of  Orian  O'Bryan,  is  entitled  to  an  award  and  judgment 
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againat  the  state  of  New  York  for  $6,000,  with  interest  thereon 
from  May  31,  1909,  at  the  rate  of  six  per  cent,  per  annum, 
together  with  the  sum  of  $193.20  ct>ats  and  diebureements  allowed 
by  the  Appellate  Division  of  the  Supreme  Court  in  the  third 
department,  upon  deciding  the  appeal  heretofore  taken  herein. 

i.  We  hereby  direct  that  judgment  be  raitered  in  accordance 
with  the  forgoing. 

All  ooncur. 


Mabkl  Eleinueixb,  an  Infant,  by  Chables  F.  Eleiitueier, 
her  Guardian  ad  Litem,  v.  State  ov  New  Yobx. 

No.  766-A. 

DtmagM  recorerable  for  pnaonal  injnriei  —  snow  and  1m  fallint  from  roof 
af  ■  itats  armorjr — utenaion  of  iniiadictioii  of  Boud  of  Clainu  to  cover 
case  at  bar. 

The  injurieo  complained  ol  herein  are  alleged  to  have  been  caused  bj 
inov  and  ice  falling  from  the  roof  of  a  state  armorj  and  striking  tha 
infant  claimant,  who  nas  a  paiBer-bj  on  the  street.  Section  2d4  of  tlio 
Code  of  CiTil  Froeedure,  aa  amended  in  1908,  extends  the  jurisdictioii 
of  the  Board  of  Claims  to  claims  of  the  character  above  set  forth.  A 
motion  on  the  part  of  the  state,  to  diBmiss  the  claim  for  want  of  juris- 
diction denied. 

Claim  againat  the  state  of  New  York  for  damages  for  personal 
injuries. 

Fryer  &  Lewis,  for  claimant 

Thomas  Carmody,  Attorney-General  (Frank  W.  Brown,  Dep- 
uty Attorney-General,  of  counsel). 

EooNET,  Chairman. —  Claimant,  an  infant,  was  walking  along 
the  westerly  sidewalk  of  State  street  in  the  city  of  Schenectady, 
N.  Y.,  in  the  vicinity  of  the  state  armory  on  March  27,  1912, 
when  suddenly  a  quantity  of  snow  and  ice  fell  from  the  roof  of 
the  armory  striking  the  claimant  on  the  head,  right  shoulder, 
right  arm  and  right  hand,  causing,  so  it  is  claimed,  severe  bruises 
to  the  muscles  and  other  severe  injuries,  character  and  ^rtent  of 
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which  are  aet  forth  in  detail  in  the  claim  in  queetion,  and  are 
aleo  set  forth  in  the  claim  of  the  father  of  the  infant  claimant,  one 
Charles  F.  Kleinmeier,  who  also  files  a  claim  against  the  state,  to 
which  the  ruling  herein  applies. 

The  state,  through  the  attorney-general,  before  the  taking  of 
the  testimony  as  to  the  subject  matter  of  the  claim  itadf,  made 
a  motion  before  this  board  to  dismisB  said  claim  and  the  decision 
now  made  passes  upon  the  question  of  whether  this  motion  shall 
or  shall  not  be  granted. 

The  facts  alleged,  therefort,  in  the  claim  stand,  for  the  pur- 
poses of  this  decision,  undisputed. 

The  case  relied  upon  by  the  attorney-general  (Martin  v.  State 
of  Kew  York,  120  App.  Div.  633)  would  hare  affected  adversely 
this  claim  prior  to  the  amendment  of  1908,  section  264  of  the 
Code  of  Civil  Procedure.  Under  the  amendment  of  iJiis  section, 
the  Court  of  Claims,  and  the  Board  of  Claims  succeeding  to  all  its 
jurisdiction,  was  granted  an  extension  of  its  jurisdiction  over 
claims  such  ae  are  covered  by  the  one  now  before  the  board  in 
this  motion. 

In  Burks  v.  State  of  New  York,  64  Misc.  Rep.  558,  the  prin- 
ciples at  issue  in  this  motion  are  determined  favorably  to  tJie 
claimant  In  that  case  damages  were  claimed  against  the  state 
for  wrongfully  causing  the  death  of  one  person  and  injuring  three 
others  through  negligence  in  the  operation  of  an  inclined  railway 
upon  the  State  Reservation  at  Niagara  Falls.  The  court  held,  in 
opposition  to  the  then  contention  of  the  attorney-general,  that  the 
Court  of  Claims  had  jurisdiction  over  such  a  claim  under  section 
264  of  the  Code  of  Civil  Procedure  as  amended  in  1908  and  judg- 
ment for  all  the  claimants  was  rendered.  If  ih.e  state  would  not 
assume  the  liability  for  the  injuries  alleged  in  this  claim  there 
would  be  no  other  jurisdictiMi  to  which  the  claimant  could  appeal 
for  relief.  The  armory  is  concededly  state  property  and  under 
state  control  and  authority.  Had  this  building  been  privately 
owned  by  an  individual  or  a  corporation  and  had  claimant  been 
injured  in  the  same  manner  by  reason  of  the  negligence  of  the 
owner  in  giiardiufr  the  use  and  operation  of  said  building,  it  seems 
unquestionable  that  said  owner,  individual  or  corporate,  would 
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be  liable  for  the  damages  caused  by  Buch  conceded  negligence. 
The  state,  in  the  words  of  the  Code,  "  hereby  consents  in  all  such 
claims  to  have  its  liability  determined  *  *  •  upon  such 
legal  evidence  as  would  establish  such  liability  against  an  indi- 
vidual or  corporation  in  a  court  of  law  or  equity."  Thia  state- 
ment is  preceded  by  the  enlargement  of  the  powers  o£  the  board  to 
recover  damages,  "  for  a  lawful  act,  negligence  or  default  on  the 
part  of  the  state  by  which  the  decedent's  death  was  caused,  etc" 

The  board  will  hear  the  claimant's  testimony  and  will  take  any 
rebutting  testimony  or  evidence  that  may  be  submitted  on  the  part 
of  the  state. 

The  motion  of  the  attorney-general  to  dismiss  the  claim  ia 
denied. 

All  concur. 


JoHH  OusRiN  and  Aitna  Gderin,  big  wife,  v.  State  op  New 

TOBK. 

No.  9648. 

Pennanent  appiopiistion  liy  state  before  title  acquired  br  ctaimant — light  of 
wa7  a  meie  licenae  —  when  appropiiation  deemed  complete. 

This  IB  a  claim  for  damages  for  the  permanent  appropriation  by  the 
state  of  a  portion  of  land,  and  the  cutting  off  of  a  roadway,  thereby 
rendering  the  remainder  of  the  land  inacceBBible  and  depreciated  in 
value.  The  cause  of  action  accrued  before  the  claimant  obtained  title. 
Tbe  real  owners  having  appeared  and  had  their  rights  adjudicated,  the 
dainuint  cannot  be  awarded  damages  for  the  taking  away  of  something 
which  he  did  not  possess  at  the  time  of  the  appropriation  aod  action  i>j 
the  state. 

Claim  for  damages  for  the  permanent  appropriation  of  land, 
and  the  cutting  off  of  a  right  of  way  and  resultant  depreciation. 

George  N.  Nay,  for  claimant. 

Thomas  Carmody,  Attorney-General  (Frank  W.  Brown,  Dep- 
uty Attorney-General,  of  counsel). 

RooKEY,  Chairman. —  The  motion  of  the  attorney-general  for 
a  nonsuit  in  the  above  claim,  covering  a  apecific  portion  of  said 
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claim  hereinafter  described,  is  granted.  Portion  of  the  claim 
above  referred  to,  upon  which  diBniiaeal  is  hereby  ordered,  is  that 
portion  in  whicli  damages  are  claimed  on  account  of  the  perma- 
nent appropriation  of  one  and  thirty-nine-hundredtha  acrea  of 
land  and  tiie  cutting  off  of  the  roadway,  rendering  thereby  the  re- 
maining portion  of  the  land  inaccessible  and  including  deprecia- 
tion of  said  remainder.  The  amount  of  said  damage  ia  claimed 
to  be  $3,390.  There  is  no  question  as  to  the  other  portions  of  the 
land  actually  appropriated,  as  said  land  was  stipulated  iu  open 
court  and  agreed  upon  by  the  claimant  and  the  attorney-general  to 
be  worth  $225  per  acre.  The  board  so  determined  in  accordance 
with  said  agreement. 

The  crux  of  the  matter  now  discussed  lies  in  the  fact  that  title 
to  the  property  was  obtained  by  claimant  in  the  fall  of  1907. 
This  was  more  than  six  months  after  the  appropriation  by  the 
state,  pursuant  to  chapter  147,  Laws  of  1903,  of  the  land  over 
which  the  right  of  way  is  claimed,  as  well  as  the  land  damage  to 
which  is  now  claimed.  The  claimant  was  a  party  to  the  partition 
action  and  out  of  said  action  his  prc-fent  title  comes. 

No  deed  or  other  title  was  produced  on  the  trial  of  the  claim 
giving  claimant  or  his  predecessors  an  interest  in  the  right  of  way 
over  the  land  in  question.  Said  right  of  way  is  a  mere  license  on 
the  part  of  the  owners  of  the  land.  Jloreover  it  does  not  appear 
that  in  the  judgment  of  the  partition  and  sale  to  claimant  any 
reservation  is  made  to  or  expressly  given  to  the  purchaser  because 
of  the  right  of  way  now  claimed  upon.  It  must  therefore  be  as- 
sumed that  no  such  grant  was  given  to  claimant,  Jordan  v.  Van 
Epjis,  S.-i  X.  Y.  436.    Also  Code  Civ.  Pro.  §  1577. 

The  cause  of  action,  if  any,  accrued  before  the  claimant  ob- 
tained title.  Section  4,  chapter  147  of  the  Laws  of  1903  (Barge 
Canal  Act),  provides  that  "  from  the  time  of  the  service  of  such 
notice  (appropriation)  the  entry  upon  and  the  appropriation  by 
the  state  of  the  real  property  therein  dosrribed  for  the  purposes  of 
the  work  and  improvement  proi-ided  for  by  this  act  shall  bp 
deemed  complcto."  The  notice  of  appropriation  was  8er\'ed  on 
fhp  owners  of  tho  land  on  or  about  ,\pril  24,  1907.  Not  unti' 
six  montlis  later  than  this  date  did  claimant  obtain  title.     !Mar^n 
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Harris  and  the  other  owners  of  the  right  of  way  have  submitted 
their  claim  to  thia  board  for  detennination,  consequent  upon  the 
serving  upon  Uiem  of  the  state  appropriation  map  and  notice. 

Claimant,  therefore,  having  shown  no  title  to  the  land  in  ques- 
tion and  the  right  of  way,  the  real  owner  or  owners  having  ap- 
peared and  had  their  right  adjndicated,  the  claimant  cannot  be 
awarded  damages  for  the  taking  away  of  something  which  he  did 
not  possess  at  the  time  of  the  appropriation  and  action  by  the 
state.  The  portion,  therefore,  of  the  claim  herein  referred  to  is 
dismissed  and  the  motion  of  the  attomej-gwierBJ  must  accordingly 
be  granted  and  it  is  so  ordered. 


All  ooncor. 


Oeobob  C.  Webb  v.  State  of  New  Yobk, 

No.  10051. 

SemoTiI  and  reeoutrtictlon  of  talcphone  line  —  naithai  eatement  nor  fM 
■faown  In  claimant  —  motion  to  dlamiu  claim  fianted. 

In  order  to  obtain  compeuuitioii  from  tbe  state  for  the  kppropriatioD 
or  deatructiou  of  a  property  right,  claimant  miut  first  eEtabliBh  by  proof 
the  eiisteaee  of  inch  property  right  in  hi«  aBsignorg  and  in  himBClf  m 
aasignee  thereof.  Any  damage  suSered  by  claimant  must  be  aubordinated 
to  the  rtghta  and  damages,  if  any,  of  the  ownen  of  the  fee  to  the  Btrset, 
or  right  of  way  in  questioii. 

Claim  to  recover  damages  for  reconstruction  of  telephone  line 
occasioned  by  the  building  of  tlie  state  barge  canaL 

Claude  £.  CKiile,  for  claimant. 

Thomas  Carmody,  Attorney-General  (Frank  W.  Brown,  DqH 
nty  Attorney-General,  of  counsel). 

RooNEY,  Chairman. —  The  motion  of  the  attom^-general  that 
the  board  dismiss  this  claim  is  granted. 

This  is  a  claim  to  recover  $615.27  as  amended,  on  the  trial, 
from  the  original  amount  claimed  of  $633.47.  The  claim  was 
filed  to  recover  the  above  named  amount  representing  the  cost  of 
the  removal  and  the  reconstruction  of  a  portion  of  the  telephone 
lines  of  claimant  within  the  village  of  Baldwinsville,  N.  Y.,  a 
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removal  and  reconstruction  occasioned  by  the  building  of  the  state 
barge  canal  through  the  village  of  BaldwinsviUe,  in  particular 
upon  Syracuse  and  Water  street*  of  said  village. 

The  claim  does  not  all^e  that  claimant  or  his  assignor,  Bald- 
winsviUe Telephone  Company,  had  acquired  an  easement,  or  a 
fee,  in  the  streets  of  said  village,  or  that  aeeignee  or  assignor  of 
flaid  claimant  ever  had  any  such  right  to  maintain  its  poles,  wires, 
cables  or  other  etructuree  in  the  streets  of  said  village,  nor  was 
there  any  proof  upon  the  trial  of  any  such  right. 

In  order  to  obtain  compensation  from  the  state  for  the  appro- 
priation or  destruction  of  a  property  right,  claimant  must  firat 
establish  by  proof  the  existence  of  such  property  right  in  hia 
assignor  and  in  himself  as  assignee  thereof.  Any  damage  suffered 
by  claimant  must  be  subordinated  to  the  ri^ts  and  damages,  if 
any,  of  the  owners  of  the  fee  to  the  streets,  or  right  of  way,  in 
question.  The  right  of  action  against  the  state  itself  does  not 
appear  in  the  proofs. 

The  allegation,  which  does  not  appear  in  the  claim  itself,  that 
the  license  or  franchise  granted  to  claimant's  assignor  by  the 
village  authorities  to  place  its  poles  and  wires  in  the  village  streets, 
does  not,  in  itself,  raise  a  ground  for  claim  against  the  state  aris- 
ing out  of  the  subsequent  removal  of  said  apparatus.  Such  a 
license  or  franchise  could  not  divest  the  abutting  owners  of  their 
title  to  the  fee  in  the  streets.  Tinder  section  102  of  the  Trans- 
portation Corporations  Law,  we  find  the  following: 

Such  corporation  m&j  «reet,  construct  and  mkintain  the  neceeaary  fixtures 
for  iti  lines  upon,  over  or  under  an^  of  the  public  ronds,  streets  and  high- 
waja;  and  through,  acroee  or  und»  any  of  tlic  waters  within  the  limits  of 
this  atatfi,  and  upon,  through  or  over  anf  otiier  land,  gubject  to  tAe  right  of 
the  otcnert  thereof  to  full  compeiiaation  for  the  tame.  If  any  such  corpora- 
tion cannot  agree  with  Buch  owner  or  owners  upon  the  compensation  to  ha 
paid  therefor,  such  compensation  shall  be  ascertained  in  the  manner  provided 
in  the  condemnation  law. 

There  is  neither  allegation  nor  proof  that  any  compensation 
has  been  made  to  the  owners  of  the  fee  or  that  the  telephone  com- 
pany, claimant's  assignor,  had  any  vested  rights  in  said  streets. 
Neither  a  title  to  the  fee,  nor  an  easement  through  a  purchase  or 
condemnation,  nor  such  a  franchise  as  would  carry  with  it  a  prop- 
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erty  right  having  been  bLowd,  it  follows  that  the  claimant  has 
flhown  no  liability  as  against  the  state,  and  that,  therefore,  the 
motion  of  the  attorney-general  for  dismissal  of  said  claim  should 
be  granted  and  it  ia  so  ordered. 

All  concur. 


Geoboe  H.  Ddpeb  v.  State  op  New  Tobk. 
No.  10471. 

Stock  tniufer  tax  leftinded — chapter  i86  of  the  Lawg  of  1910  conatned— 
nUng  In  Hower  &  Co.  t.  StAte  of  New  Ycik  followed. 

The  claimant  herein  proved  in  detail  the  amount  of  the  over-paymenti 
claimed,  and  proved  that  the  sBme  were  for  the  account  of  claimant,  01 
eUimant'B  Buccceeor  ae  surviving  partner.  The  amount  claimed  and  th« 
title  of  claimant  were  andiaputed.  The  Board  of  Claims  adopts  the 
previous  ruling  in  the  case  of  Flower  ft  Company,  denies  the  motion  to 
dismiss,  and  orders  a  determination  In  favor  of  claimant. 

Claim  for  refund  of  stock  transfer  tax  erroneously  paid. 

Henry  C.  Quimby,  for  claimant. 

Thomas  Carmody,  Attorney-General  (Frank  W.  Brown,  Dep- 
uty Attorney-General,  of  counsel). 

EoowEY,  Chairman. —  This  is  a  claim  for  the  refund  by  the 
state  of  $8,241,80  claimed  to  have  been  erroneously  paid  by  claim- 
ant and  his  assignors  and  predecessors  to  the  comptroller  of  the 
fltate  of  New  York  upon  the  transfer  of  certain  shares  of  stock 
under  chapter  414  of  the  Laws  of  1906,  during  the  period  between 
February  22,  1906,  and  March  28,  1907.  It  is  now  asserted 
that  the  claimant  has  the  right  to  recover  from  the  state  the 
amount  set  forth  in  the  claim  under  and  by  virtue  of  chapter  186 
of  the  Laws  of  1910,  which  is  set  out  in  full  in  schedule  "A** 
annexed  to  said  claim.  This  was  an  act  to  amend  the  Tax  Law  in 
relation  to  refimd  of  the  tax  on  transfers  of  stock ;  in  other  words, 
to  refund  payments  made  for  erroneously  affixed  and  canceled 
stock  transfer  tax  stamps  under  the  provisions  of  section  315, 
chapter  241  of  the  Laws  of  1905,  as  amended  by  chapter  414  of 
the  Laws  of  1006.     This  latter  act  was  declared  unconstitutional 
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by  the  Court  of  Appeals  in  People  ex  rel.  Farrington  v.  Meusching, 
187  N,  Y.  8.  The  claimants  set  up  that  during  the  period  from 
the  time  of  the  passage  of  the  amended  law  until  the  decision  of 
the  Court  of  Appeals  the  claimants,  being  stock  brokers,  paid  for 
themselves  and  canceled  tax  stamps  of  two  cents  for  each  share  of 
stock,  to  the  value  of  the  amount  claimed,  regardless  of  the  par 
value  of  the  stock  certificatCB  so  stamped.  This  proceeding  is 
brought  to  recover  the  excess  tax  thus  paid. 

An  action  having  been  brought  before  the  former  Court  of 
Claims  to  recover  under  a  similar  statement  of  facts,  Frederick  S. 
Flower  et  al,  composing  the  firm  of  Flower  &  Co.,  v.  State  of  New 
York,  which  proceeding  was  dismissed  and  on  appeal  to  the 
Appellate  Division  said  dismissal  was  affirmed,  143  App.  Div. 
871,  the  legislature  of  the  state  of  New  York  amended  section  280 
of  the  Tax  Law  by  the  passage  of  chapter  186  of  the  Laws  of 
1910.  In  pursuance  of  the  amended  Tax  Law  the  claim  of 
Flower  &  Company,  above  alluded  to,  was  presented  to  the  state 
comptroller  who,  on  December  16,  1910,  rejected  the  claim. 
Thereafter  March  16,  1911,  this  claim,  designated  the  Flower 
&  Company  claim,  was  filed  and  heard  in  the  Court  of  Claims. 
Subsequently  the  Board  of  Claims  (court's  successor)  handed 
down  a  decision  sustaining  the  claimant  end  holding  that  the 
claimant  was  entitled  to  recover  for  the  amount  of  the  tax-stamp 
over-pa^-menta  claimed.  A  determination  was  accordingly  entered 
in  the  Flower  case  for  the  amount  claimed. 

Upon  the  hearing  of  the  claimant  in  the  case  now  before  the 
board,  the  claimant  proved  in  detail  the  amount  of  the  over-pay- 
ments claimed,  and  proved  that  said  over-payments  were  for  the 
account  of  claimant  or  claimant's  successor  as  surviving  partner. 
The  amount  claimed  upon  and  the  title  of  the  claimant  were 
undisputed.  The  board,  therefore,  adopts  the  previous  ruling  of 
this  board  in  the  case  of  Flower  &  Company,  denies  the  motion 
of  the  attorney -general  to  dismiss  the  within  claim,  and  orders  a 
determination  to  be  entered  in  favor  of  the  claimant  in  the  amount 
of  $3,241.80. 

All  concur. 
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Bbnn  Conseb,  Augustds  Van  Wtck,  Jameb  W.  Osborne, 
David  W.  Van  Hoesen,  Wilhelminb  Watsok,  as  Executrix 
of  Edwin  A.  Watson,  deceaaed,  and  Nelson  P.  Bonney  v. 
State  of  New  Yoes. 

No.  523-A. 

ConnMl  fe«a  on  leutorUl  liiTestisAtion  —  leslsUtiTe  TKOsnitloii  of  cUim  — 
I«t«l  And  moral  obli£Atian — ratlflcation  by  leeUlatlve  act  —  special  acta 
empowerioE  Board  of  Clalma  to  hear  and  determiDC — cUlnu  auitained. 
Where  the  senate  of  the  state  of  New  York,  by  resolution,  ordem  an 
iuveatigation  of  charges  duly  and  r^ularly  filed  by  one  senator  against 
another  in  relation  to  alleged  corruption  in  office,  and  committees  of  the 
senate  subsequentij  report  that  "  the  senator  filing  the  charges,  if  any 
*  aie  filed,  and  the  senator  af^ainst  whom  the  same  are  filed,  shall  each 
be  entitled  to  be  represented  and  heard  by  counsel,"  and  auch  counsel 
mre  subsequently  retained  and  employed,  and  participate  in  the  trial  of 
snch  charges,  their  claim  for  compensation  ia  a  moral  and  legal  claim 
against  the  state. 

Claim  against  the  state  of  New  York  for  compensation  of 
counsel  engaged  in  legislative  investigation  pursuant  to  resolution. 

Arthur  T.  Warner,  for  claimants. 

Thomas  Carmody,  Attorney-General  (Frank  W,  Brown,  Deputy 
Attorney-General,  of  counsel). 

Ro"ONET,  Chairman, —  This  is  a  claim,  by  the  parties  named 
in  the  title,  who  acted  for  and  on  behalf  of  Senator  Benn  Conger 
in  the  investigation  before  the  committee  of  the  whole  of  the 
senate  of  New  York  in  r^ard  to  certain  chai^^  duly  and  regu- 
larly filed  by  Senator  Conger  against  Senator  Allda,  for  fees  of 
witnesses  and  for  services  as  counsel  to  said  Senator  Conger,  and 
for  disbursements  in  connection  with  said  inv^tigation.  The  in- 
vestigation itself  was  ordered  by  a  resolution  of  the  senate  of  the 
stfifp  of  New  York,  adopted  January  20,  1910,  The  amount  of 
t!:c  cliiim  is  $18,000,  with  interest  from  December  16, 1910.    The 
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ckim  waa  heard  before  the  full  Board  of  Claims  on  December  5, 
X912,  sitting  at  the  capitol,  in  the  city  of  Albany. 

Early  in  the  nMndi  of  January,  1910,  prior  to  the  adoption  of 
the  senate  resolution  referred  to,  certain  charges  of  corruption  in 
office  were  made  by  Senator  Benn  Conger,  than  a  member  of  the 
senate- of  the  etate  of  New  York  from  the  forty-first  district, 
against  Senator  Jotbam  P.  Allds,  then  a  member  of  the  senate 
of  the  state  from  the  thirty-seventh  district.  Thereupon  the  said 
Senator  Allds  requested  the  senate  of  the  state  of  New  York  to 
investigate  said  chaises  and  as  a  result  of  this  request  the  senate 
tmanimously  adopted  (January  20,  1910)  a  resolution,  of  which 
the  following  is  a  copy: 

Raoli?ed:  Th&t  the  investigation  uked  for  b^  the  Haator  frixn  the  thirty- 
■eveiith  involving  charges  agaiiiBt  his  integrity  and  the  digntt;  of  the  senate 
be  conducted  by  the  senate  itself,  or  acting  as  a  committee  of  the  whole,  Ind 
that  a  committee  ol  three  be  named  by  the  presiding  officer  ta  formulate 
rulea  and  metboda  of  procedure  and  report  the  same  to  the  senate  at  its  n«xt 
regular  ses«iou,  January  twenty-fifth. 

Pursuant  to  said  resolution  a  special  committee  of  Uie  senate 
on  this  subject  reported  to  the  senate  on  January  25,  1910  (see 
N.  Y.  State  Documents  for  1910,  vol.  16,  pp.  16-21),  and  as  a 
result  the  senate  adopted  the  special  committee's  report,  which 
contained,  among  others,  the  following  provisions  in  the  following 
language : 

3.  The  senator  filing  the  chargea,  if  any  are  Itled,  and  the  senator  a|^inst 
whom  the  same  are  filed,  sfaail  each  be  entitled  to  be  represented  and  beard 
by  counsel  and  proper  places  for  counsel  shall  be  assigned  in  tbe  chamber. 
It  no  charges  are  filed,  the  senator  demanding  the  investigation  shall  be 
entitled  to  counsel  and  in  such  case  tbe  senate  will  employ  counsel  If  then 


Thereupon  Senator  Conger  duly  filed  written  charges  against 
Senator  Allds,  selected  counsel,  who  are  the  claimants,  together 
with  Senator  Conger,  in  this  proceeding,  and  said  charges  were 
thereupon  prosecuted  before  the  committee  of  the  whole  of  the 
senate,  with  tbe  active  and  continuous  aid  and  under  the  direction, 
as  said  counsel,  of  the  parties  named  as  claimants  in  this  claim. 
As  a  result  of  the  investigation  before  the  senate  tbe  charges  made 
by  Sesiator  Conger  against  Senator  Allds  were  sustained  and 
thereupon  Senator  Allds  resigned  from  tbe  senate. 
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Soon  after  the  close  of  said  investigation  tbe  supply  bill,  chap- 
ter 513  of  the  Laws  of  1910,  contained  the  following  provision: 

For  expense  of  legislative  committees,  including  comp«nHtian  of  coudbcI, 
witDe«aee  ajid  atenograpberB  to  be  paid  by  the  comptroller  of  the  ata.te  upon 
tbe  certiScate  of  tlie  chairman  of  the  committee  and  the  speaker  of  tb« 
asaemblf  or  tbe  president  or  temporary  president  of  tbe  senate  respectively, 
the  Bum  of  9175,000. 

It  is  asserted  by  petitioners  that  tbe  claims  herein  set  fortb 
were  considered  by  the  legislature  and  formed  a  part  of  said  sum 
of  $175,000. 

While  the  state,  through  the  attorney-general,  disputes  this 
assertion,  it  nevertheless  appeared  in  the  trial  of  the  claim  before 
the  board  that  the  said  Benn  Conger,  one  of  the  claimants  herein, 
did  "pursuant  to  said  provision  of  chapter  513  of  the  Laws  of 
1910,"  present  to  Hon.  George  A.  Davis,  chairman  of  the  com- 
mittee of  the  whole  of  the  senate,  while  conducting  said  investi- 
gation, and  to  Hon.  George  H,  Cobb,  temporary  president  of  the 
senate,  bills  for  said  services  of  counsel,  and  expenses  incidrait 
and  disbursements  incident  thereto,  to  the  amount  of  $48,115.27. 

Thereupon  the  said  bills  were  audited  and  allowed  by  the 
officers  of  the  senate  named  above,  but  were  reduced  to  the  sum 
of  $18,000,  and  the  following  communication  was  sent  to  S«iator 
Conger: 

Nxw  ToBE,  Deoember  1A,  191Q. 
Hon.  Besn  Cosgkb,  Oroton,  N.  Y.: 

Deab  Sir. —  We  have  examined  the  bills  submitted  by  you  ariBJng  out  of 
the  investigation  demanded  by  Jotham  P.  AlldB  during  the  Beasion  of  the 
senate  for  1910,  and  have  Rxed  the  amount  to  be  allowed  by  tbe  state  thereon 
at  the  sum  of  eighteen  thousand  dollars  [|ia,000),  being  for  counsel  leea 
and  expenses  of  expert  witnesses,  including  their  compensation. 

It  is  not  thought  proper  by  us  to  allow  anything  for  hotel  bills  or  defective 
employment,  and  it  is  understood  that  this  amount,  if  accepted  by  you,  is  in 
full  payment  of  all  liabilities  of  any  kind  or  nature  whatsoever  on  tbe  part 
of  the  state  of  New  York,  arising  on  your  part  or  for  any  counsel  or  agenta 
or  others  employed  by  you  in  the  course  of  said  iDvestigation. 
Yours  truly, 
Geo.  a.  Datis, 

C}uUrma»  of  the  CommitUa, 
Gbobge  H.  Cobb, 

Temforary   Freiident. 
6aid  sum  payable  out  of  the  contingent  fund. 
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Application  was  thereTipon  made  to  the  comptroller  of  the 
state  of  New  York  for  payment  of  the  amount  thua  allowed,  but 
the  comptroller  refused  to  pay  same.  Suhaequeutly,  as  set  forth 
in  the  claim  filed  with  this  Board  (p.  4),  hj  agreement  between 
the  claimants  the  amount  of  $18,000,  refmred  to  above,  was  ad- 
justed and  apportioned  between  them  ae  follows: 

Augustus   Van   Wyck $5,000  GO 

James  W.  Osbome 5,500  OO' 

David  W.  Van  Hosen   4,H6  58 

Edwin  A.   Watson 1,500  00 

Nelson  P.  Bonney 1,053  42 

Thereafter  the  legislature  of  the  state  of  New  York  passed  an 
act  (Laws  of  1912,  chap.  274),  entitled  "An  act  to  confer  juris- 
diction upon  the  Board  of  Claims  to  hear,  audit  and  determine 
the  alleged  claims  for  expenses  and  services  of  expert  witnesses, 
and  compensation  and  disbursements  of  counsel  employed  dur- 
ing the  investigation  ordered  by  a  resolution  of  the  Senate, 
adopted  January  30,  1910."  This  became  a  law  by  the  approval 
of  the  Governor  on  April  11,  1912.  This  claim  is  now  pre- 
sented pursuant  to  said  law  for  the  determination  of  this  Board 
of  Claims.  The  claim,  as  the  act  referred  to  (fu-pra)  requires, 
was  filed  with  the  Board  of  Claims  within  six  months  from  the 
taking  of  effect  of  said  act. 

In  April,  1912,  one  of  the  claimants,  Edwin  A,  Watson,  died, 
leaving  a  last  will  and  testament,  wherein  Wilhelmine  Watson 
was  appointed  sole  executrix,  and  the  said  executrix  duly  quali- 
fied as  such  and  is  now  a  successor  in  interest  in  this  claim  to 
said  Edwin  A.  Watson,  as  set  forth  in  the  claim  filed  with  Uie 
Board. 

The  other  technical  and  legal  requirements  provided  for  in  the 
Code  for  the  filing  of  claims  before  this  Board  have,  concededly. 
been  complied  with. 

The  state,  through  the  attorney-general,  in  the  learned  brief 
filed  with  the  Board  of  Claims  in  this  matter  "  makes  no  ob- 
jection to  the  amount  of  $18,000  being  a  fair  and  reasonable 
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oompeiisation  for  the  legal  services  thus  rendered,"  but  under  the 
heading  of  "  Contention  of  the  State  "  raises  an  objection  in  the 
following  terms: 

.The  atate  eonteiidi  tbat  no  sufflcient  proceedinga  or  actioDi  have  been 
taken  hj  the  cenate  dot  bj  the  legiilature,  which  haa  recogniied  any  moral 
obligation  on  the  part  oI  th«  itate  to  liquidate  theie  alleged  claims,  and 
contends  titat  under  the  facti  a*  diocloaed  upon  thia  record,  theae  alleged 
claims  should  be  dismiaaed  bj  tbii  honorable  board. 

The  state,  through  the  attorney-general,  in  its  brief  filed,  states 
that  the  contention  of  the  claimants  urges  "  tliat  the  resolution, 
proceedings  and  legislative  enactments  made,  amount  to  the  recog- 
nition of  a  moral  claim  and  require  this  Board  of  Claims  to  audit 
and  allow  thffln  "  in  the  sum  named. 

As  a  matter  of  record  the  claimants  uige  their  claim,  both  on  the 
groond  of  a  moral  obligation  on  the  part  of  the  state  of  New  York 
to  pay  for  the  services  rendered  and  the  disbursements  made,  and 
also  upon  the  additional  ground  that  the  state  has,  in  fact,  recog- 
nized the  validity  of  the  claim  herein  and  made  it  a  legal  obliga- 
tion. Thus  we  ahall  examine  the  grounds  of  both  contentions 
and  consider  the  reasons  set  forth  ad-vereely  to  said  contentions 
through  the  attorney-general.  We  shall  consider  the  last  con- 
tention first.  Has  the  state,  "  in  fact,  recognized  the  validity  of 
the  claim  herein  and  made  it  a  legal  obligation  ?" 

The  claimants  contend  that  their  services  and  compensation 
therefor  are  directly  referred  to  in  chapter  518  of  the  Lawfl  of 
1910  (supra),  and  this  clause  of  said  chapter  is  set  forth  as  the 
first  recognition  by  the  legislature  of  the  validity  of  the  claim 
herein.  It  will  be  noted  that  thia  act  was  passed  by  the  same 
l^slature  which  had,  before  the  senate,  conducted  the  so-called 
AUds  inveatigation.  The  act  was  approved  by  Governor  Hughes, 
and  in  pursuance  of  the  authority  apparently  granted  therein, 
and  in  accordance  with  its  provisions,  bills  were  presented  to  the 
officials  of  the  senate  named  herein  and  were  allowed  in  the  sum  of 
fl8,000. 

It  is  contended  on  the  part  of  the  state  that  the  persons  upon 
whose  request  the  services  had  been  rmdered  had  no  authority  to 
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bind  the  state  or  to  allow  the  claim  and  that  therefore  no  legal 
action  exiated  or  valid  claim  could  grow  out  of  such  acts. 
In  O'Hara  v.  State,  112  N.  T.  151,  the  court  says: 

It  w*«  undoubtedlf  within  the  province  of  the  legisl&tnTe  originallj  to 
have  provided  for  the  rendition  of  these  servicei  and  it  is  eqnmll;  clear  that 
it  could  by  aubaequent  legislation  ratify  and  approve  any  act  performed  for 
tiie  benefit  of  the  state,  which  it  had  original  authority  to  legislate  and 
provide  for.  (CiUng  Brown  v.  Mayor,  03  N.  Y.  240;  People  v.  Denison. 
80  K.  Y.  tSA;  People  v.  Stephen,  Tl  N.  Y.  529.)  It  cannot  be  queationed,  we 
think,  but  that  wheo  indjviduala  voluntarily  tumiah  property  or  render 
valuable  tervicea  to  the  state,  at  the  requeat  of  atate  ofScen  for  state  pur- 
poaeB,  with  the  expectation  of  payment  for  the  name,  the  legislature  may 
ratify  the  acta  of  Buch  offlcen,  although  previously  unauthorized,  and  create 
a  legal  liability  on  the  part  of  the  ttate  to  pay  for  such  property  and  services, 
enforceable  in  ita  tribunala. 

The  force  of  the  reasoning  of  this  portion  of  the  opinion  of 
the  Court  of  Appeals,  it  is  contended  by  the  daimanta,  bears 
directly  upcm  the  state  of  facta  in  the  pending  claim  and  it  is  om- 
tended  that  the  legislature  has  ratified  the  acts  of  the  senate  and 
its  agents  and  has  thereby  created  a  legal  liability  on  the  part  of 
the  state. 

The  repl;  is  made,  however,  that  cbaipter  613  of  the  Laws  of 
1910  does  not  specifically  name  the  serricee  and  the  disburse- 
ments set  up  by  the  claimants  in  this  claim  and  authorize  a  claim 
therefor  upon  the  state.  But  the  claimants  assert  that  "  the  state 
a  second  time  recognized  the  validity  of  the  claim  and  made  it  a 
legal  obligation  by  the  passage  of  chapter  274  of  the  Laws  of 
1912  "  (referred  to  supra),  conferring  jurisdiction  upon  this 
Board  of  Claims  to  hear,  audit  and  determine  the  claim  herein. 

In  the  leading  case  (Cayuga  County  v.  State,  153  N.  Y.  279), 
a  state  of  facts  almost  identical  with  the  one  at  bar  is  passed 
upon  by  the  Court  of  Appeals.  Cayuga  county  assumed  the  ex- 
penses of  the  trial  of  the  iudictmeoit  and  prosecution  of  several 
convicts  in  the  state  prison  at  Auburn  for  crimes  committed  in 
that  prison,  and  large  expenses  were  incurred  by  the  county  of 
Caynga  in  the  prosecution  of  theec  criminal  actions.  The  legisla- 
ture, in  the  supply  bill  of  1876,  appropriated  the  sum  of  $5,000 
or  so  much  thereof  as  may  be  necessary,  to  reimburse  the  county. 
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The  <!omptrcJ1er  of  the  state  refused  to  audit  the  claim  in  the 
amount  named,  and  the  county  refused  to  accept  the  amount 
andited,  and  in  several  later  supply  hills  larger  amoimts  were  in- 
cluded and  said  items  were  vetoed  by  the  governor.  In  1885, 
nine  years  after  the  original  act,  the  legislature  passed  a  special 
aot  empowering  the  Board  of  Claims  to  hear,  audit  and  determine 
the  claim  of  the  ooonty  of  Cayuga  arising  out  of  these  prosecu- 
tions. 

The  Court  of  Appeals  (153  N.  Y.  393)  says: 

The  point  that  th«  act  of  18S6  did  not  validate  the  claim,  but  relerred  it 
to  the  Board  of  Claim*  to  pass  upon  its  validity  i*,  in  view  of  the  conceded 
nature  and  l^iilative  higtor;  of  the  claim  and  the  language  of  the  act, 
untenable.  Bj  neceuaiy  impliration,  the  legislature  sBsumed  liability  to  the 
extent  of  the  monej  paid  by  tlie  county  tor  the  purpose*  mentioned,  and  it 
waa  left  to  the  Board  of  Claims  to  fix  the  amount  as  should  appear  on  the 
hearing  to  be  equitable  and  just. 

The  Court  of  Appeals  has  repeatedly  declared  that  the  l^sla- 
ture  has  power  to  dischai^  legal  and  equitable  obligations  of  the 
state,  and  has  held  that  the  exercise  of  such  power  is  not  review- 
able by  the  courts.  Town  of  Guilford  v.  Supervisors,  13  N.  Y. 
14f);  People  ex  rel.  v.  Dayton,  55  id.  867;  People  ex  rel  v. 
Keeler,  99  id.  479. 

In  the  Town  of  Guilford  case,  supra,  the  court  says: 

The  l^alature  ia  not  confined  in  its  appropriation  of  the  public  moneys, 
or  of  the  sums  to  be  raised  by  taxation  in  favor  of  individuala,  to  cases  in 
which  a  legal  demand  uiata  against  the  state.  It  can  thui  recognise  claims 
founded  in  equity  and  justice,  in  the  largest  kdh  of  these  terms.  Independ' 
ently  of  express  constitutional  restrictions,  it  can  make  appropriations  of 
money  whenever  the  public  well-being  requires  or  will  b«  promoted  by  itj 
and  it  is  the  judge  of  what  is  for  the  public  good. 

In  the  Dayton  case,  supra,  at  page  380,  the  court  says: 

There  is  another  ground  upon  which  the  action  of  the  legislature  may  be 
sustained,  and  that  is  upon  its  conceded  power  to  discharge  legal  or  equitable 
obligations  of  the  state,  and  we  agree  that  the  exercise  of  this  power  is  not 
reviewable  by  the  courts.  We  are  bound  to  presume  that  sufficient  grounds 
existed,  if  they  could  in  any  case  exist.  It  is  not  neceBsary  to  specify  the 
grounds  in  the  act,  or  to  prove  them  in  court.  It  belongs  to  thosn  who  allege 
the  invalidity  of  an  act  of  the  legislature  to  ahow  it  affirmatively.     The 
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vrant  of  power  miut  appekr.  Every  prnumption  is  in  favor  of  tbe  validity 
of  an  act  of  the  legialature.  We  cannot  know  whether  the  relator  bad  a 
legal  or  equitable  claim  against  the  state  for  this  allowance,  or  not.  Nor 
u  the  legislature  restricted,  in  granting  relief,  to  lucb  grounda  aa  would 
be  requisite  to  maintain  an  action  against  an  individual  in  courts  of  justice. 
Many  other  considerationa  maj,  and  often  should,  be  conaidered  in  the  deal* 
inga  of  a  state  with  its  citizens. 

The  anewer  therefore  to  tbe  question  whether  the  state  has 
recognized  the  validity  of  the  claim  herein  and  made  it  a  le^al 
ohligation  on  the  state  must  be  that  tbe  state  has  done  so,  not 
alone  by  direct  legislation,  but  through  the  operation  of  the  gen- 
eral principles  of  law  laid  down  by  the  highest  court  of  the  state. 

The  other  contention  of  the  claimants,  namely :  "  That  there  is 
a  moral  obligation  upon  the  part  of  the  state  of  New  York  to  pay 
for  the  services  rendered  and  the  disbursements  made,"  and  that 
such  moral  obligation  has  the  force  and  effect  of  law,  as  defined 
by  the  Court  of  Appeals,  may  now  be  considered. 

The  entire  history  of  the  claim  at  bar,  and  of  the  proceedings 
out  of  which  said  claim  has  grown,  leads  irresistibly  to  the  con- 
clusion that,  in  the  hearing,  preparation  for  and  proper  determina- 
tion of  the  chafes  of  Senator  Conger  against  Senator  Allds,  the 
senate  of  the  slate  of  Xew  York  itself,  the  state,  as  a  legal  entity, 
and  the  people  of  the  state,  as  a  sovereign  power,  had  a  moral  in- 
terest and  obligation  of  the  very  highest  character. 

The  statement  of  Senator  Conger,  although  uttered  originally  in 
a  private  conversation,  not  intended  for  publication  or  public  dis- 
cussion, concerned  the  integrity  of  a  fellow  senator,  who  at  that 
very  time  was  acting  as  president  pro  tempore  of  the  s^iate. 
Senator  Allds,  upon  the  appearance  of  the  charges  in  the  public 
press,  demanded  an  investigation  by  tbe  senate  of  said  chargea, 
and  Senator  Cobb  in  joining  in  this  request  said :  "  I  feel  we  owe 
it  to  this  body,  that  we  owe  it  to  the  senator  from  the  thirty- 
seventh,  and  we  owe  it  to  the  people  of  tbe  state  of  New  York 
to  proceed  with  as  much  speed  as  we  can  and  have  aoconplete 
and  thorou^  investigation  in  this  matter."  Similar  expressions 
were  made  by  other  senators,  and  the  following  resolution  offered 
by  Senator  Brackett  was  hereupon  adopted: 
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ilwolfed;  That  the  iovcatigaUoii  asked  for  by  the  senator  from  the  thirtj- 
■eveoth,  involTing  charges  against  his  iut^rity  and  the  dignity  of  the  senate 
be  conducted  by  the  senate  itself  or  acting  as  a  committee  of  the  nhole,  and 
that  a  committee  of  three  be  appointed  to  formulate  rules  of  procedure 
and  report  the  same  to  the  senate. 

The  rule  adopted  under  this  resolution  provided  that  the  sraiator 
who  made  ^e  charge  should  file  written  chaiges,  and  in  effect 
oommanded  him  to  do  so ;  it  also  provided  that  the  senator  filing 
the  charges,  and  the  senator  against  whom  the  charges  were  made 
should  be  entitled  to  be  represented  and  heard  by  coimsel,  that 
places  should  be  made  for  such  counsel  in  the  senate  chamber 
itself,  and  that  in  effect  the  proper  couduct  of  said  charges,  for  the 
ascertainment  of  the  truth,  should  be  given  the  protection  of  the 
'senate  and  of  its  legal  p<'oces8  in  the  compelling  of  witnesses  to 
appear,  and  all  other  necessary  powers.  The  chai^^  were  duly 
filed  by  Senator  Conger  and  in  pursuance  of  the  right  given  he 
named  as  counsel  the  claimants  herein ;  these  counsel  were  as- 
signed places  in  the  amate;  they  were  furnished  with  subpCBuas 
from  the  senate,  printed  by  the  senate,  and  all  witnesses  were 
compelled  by  the  power  of  the  senate  to  appear.  The  investiga- 
tion that  followed  was  an  exceedingly  laborious  and  difficult  one, 
the  counsel  were  among  the  most  eminent  of  the  le|gal  profession 
in  the  state  of  New  York,  and  it  is  unquestioned  that  they  gave 
their  utmost  ability  and  devoted  groat  toil  to  the  preparation  and 
trial  of  the  issue  before  the  bar  of  the  senate.  To  them  was 
committed  the  task  of  investigation  and  presentation  of  all  the 
available  facts  relating  to  the  charge,  and  it  is  fair  to  assume  that 
the  senate  itself  could  not  have  performed  this  strictly  legal, 
technical  and  difficult  work  except  by  the  employment  of  counsel 
equally  as  skillful  and  with  at  least  an  expense  as  great  as  the 
amount  of  the  claim  now  before  this  Board  by  the  counsel  referred 
to. 

These  counsel  were  successful.  The  charges  of  Senator  C<mger 
were  sustained,  and  Senator  Allds  resigned  from  the  senate. 

la  it  competent  for  the  state  to  "  recognize  such  a  high  moral 
obligation  and  make  it  a  legal  one  ?"  Ihe  Court  of  Appeals  in 
a  long  line  of  cases  has  set  the  stamp  of  its  authority  upon  the 
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propOBition  that  the  state  may  approve  a  claim  founded  in  right 
and  justice,  apart  from  any  specific  legal  enactment  covering  same. 
These  cases  clearly  sustain  this  proposition:  Cole  v.  State,  102 
N.  T.  48;  O'Hara  v.  State,  112  id.  146;  Cayuga  Co.  t.  State^ 
163  id.  279;  Quayle  v.  State,  192  id.  47. 
Id  the  O'Hara  case,  supra,  the  court  says: 

Although  such  acta  <*.  «.  done  without  previaua  authority  of  law)  con- 
stituted no  legal  claim  against  the  state,  and  could  not  be  enforced  in  an 
action  of  Ian,  they  formed,  in  justice  and  riglit,  irresistihle  claims  upon  its 
honor  and  are,  we  think,  within  the  power  of  the  legislature  to  legalic«, 
ftDd,  when  authorised  and  approved  by  legal  tribunals,  within  its  power  to 
provide  tor  and  pay. 

On  page  149  of  the  same  opinion  (O'Hara  case)  we  find: 

The  services  and  materials  in  question  were  rendered  and  furnished  at  tbe 
request  of  the  state  ofliciaU,  the  compensation  therefore  was  honestly  earned 
by  the  claimant  a  long  time  since,  and  it  is  a  reproach  to  the  rtate  that 
satisfaction  of  the  claim  therefor  should  have  been  m>  long  postponed. 

In  the  light  of  the  facts  and  of  tbe  principles  above  referred  to 
the  answer  to  the  question  "  whether  the  state  may  recognize  a 
high  moral  obligation  and  make  it  a  legal  one  "  must  be  ''  yea." 

The  state,  through  the  learned  brief  of  the  attorney-general, 
sets  up  several  contentions  that  deserve  careful  examination  and 
consideration.  It  is  set  forth  that  the  enabling  act,  chapter  274 
of  the  Laws  of  1912,  herein  referred  to  and  quoted,  in  which  the 
Board  of  Claims  is  given  authority  specifically  to  beer,  audit  and 
determine  the  alleged  claims  against  the  state  for  expenses  and 
servicee,  etc.,  arising  out  of  this  so-called  Allds  investigation, 
removes  and  eliminates  "  any  suggestion  of  an  acknowledgment  on 
the  part  of  the  state  of  the  validity  of  these  claims  "  by  employ- 
ing, in  the  chapter  referred  to,  the  expression  "  alleged  claims." 
Contention  is  made  that  in  previous  statutes  referring  claims  to 
the  Board  of  Claims,  or  to  the  Court  of  Claims,  that  the  validity 
of  said  claims  was  distinctly  admitted  in  the  statute  and  that  the 
term  "  alleged  claim  "  was  intended  to  differentiate  audi  previous 
claims  from  the  one  at  bar.  The  contention  seems  to  be  too 
strained.     Why  should  the  legislature  refer  this  claim  to  the 
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Board  of  Claims  at  all  if  such  is  the  fair  intendment  of  the  ex- 
pres8i<Mi.  In  any  event,  it  seems  a  reasonable  interpretation  of 
the  language  of  the  chapter  in  question  that  the  legislature  in- 
tended to  refer  the  said  claim  to  the  Board  for  determination 
both  as  to  ita  validity  and  the  amount.  That  the  legislature 
did  not  specifically  pass  upon  its  validity  does  not  in  any  way 
diminish  the  power  and  jurisdiction  of  this  Board  to  determine 
said  validity.     At  the  most  it  is  left  an  open  question. 

Likewise  the  contention  that  the  audit  of  the  bills  of  the  claim- 
ants by  the  chairman  of  the  investigation  committee  and  the  presi- 
dent pro  tern,  of  the  senate,  was  wholly  ineffective  does  not  affect 
the  power  and  jurisdiction  of  this  Board  to  determine  a  claim 
of  which  said  bills  are  a  part. 

The  contention  that  "  the  resolution  of  the  senate  in  no  way  au- 
thorized Senator  Conger  to  employ  counsel,  except  at  his  own 
expense,"  is  met,  assuming  that  such  contention  is  good,  by  the 
act  of  the  legislature  (Laws  of  1912,  chap.  274),  referring  the 
claim  growing  out  of  the  employment  of  counsel  to  this  Board. 
This  consideration  would  also  seem  to  dispose  of  the  contention 
that  the  attempted  audit  of  such  bills  by  these  officers  of  the 
senate  was  a  violation  of  article  3,  section  9  of  the  C<»utitution 
of  the  state  of  New  York,  which  provides  that  the  legislature  shall 
neither  audit  or  allow  any  private  claim  or  account  against  the 
state.  The  l^islature  has,  in  the  act  of  1912  heretofore  referred 
to,  transmitted  the  claim  to  this  Board  for  such  determination. 

That  the  state  by  its  act,  entirely  independent  of  the  original 
senate  resolution  herein  quoted,  has  ratified  the  employment  of 
counsel  and  the  necessary  disbursements  and  expenses  incident 
thereto  appears  by  the  following  eases ;  People  v,  N.  Y.,  Ontario 
Si  Western  R  E.  Co.,  133  App.  Div.  476 ;  Lehigh  Valley  R.  R. 
Co.  v.  Canal  Board,  204  N.  Y.  471;  Carroll  v.  State  of  New 
York,  68  Misc.  Rep.  41 ;  Kirby  v.  State  of  New  York,  Id.  626. 

In  People  v.  New  York.  Ontario  &  Western  R.  R  Company, 
133  App.  Div.  479,  the  court  says : 

Wlien  the  Btfit«  authorized  certain  offlcera  to  settle  for  lands  and  properties 
wliich  it  has  appropriatrd  ■  *  *  the  effect  of  such  Bcttleiiieiit  is  the  same  as 
a  settlemeat  between  private  persons. 
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The  court  in  Lehigh  Valley  R.  R.  Company  v.  Canal  Board, 
204N.  Y.  475,  saya: 

The  amendment  did  not  prevent  the  l«giiUtnre  from  recogniEing  ctsinu 
founded  on  equity  and  justice  though  not  luch  as  could  have  been  enforced 
in  a  court  of  law  if  the  *tate  bad  not  been  immnne  from  luit.  Tha  CMca 
of  Cole  V.  SUte  of  New  York,  lOZ  N.  ¥.  4B,  and  O'Hara  v.  SUU  of  New 
York,  112  N.  Y.  Ufl,  are  clear  autboritiea  to  this  effect.  The  doctriiM  con- 
tended for  by  the  attorney-general  would  be  destructiTe  of  legislation  which 
has  existed  and  rights  under  which  have  been  euforoed  unchallenged  for 
many  years. 

In  view  of  all  theee  considerations  the  Board  must  therefore 
find,  and  does  so  find,  in  favor  of  the  claimants  for  the  amount 
claimed  in  the  claim  filed  with  the  Board,  namely,  in  the  sum  of 
$18,000.  The  Board  also  find«  in  favor  of  the  claimante  in  the 
various  sums  apportioned  among  themsdvee  by  agreement,  as  set 
forth  in  the  claim  filed  with  the  Board  and  referred  to  heretofore 
in  this  opinion. 

It  is  hereby  ordered  that  a  determination  be  entered,  and  a 
determination  is  bo  entered,  in  favor  of  the  claimants  in  the 
amount  so  specified,  apportioned  and  agreed  upcau 

All  ctmcur. 


Daniel  L.  Leake,  Richard  M.  Leake,  Maude  Leake,  Jehkik 
Leake,  Ellen  C.  Leake,  John  M.  Lease,  Annie  Leaks  and 
Belle  Jones  v.  State  of  New  Yoek. 

(Filed  May  1,  1913.) 

Claim  by  heirs  at  law  of  an  intestate  for  the  valiie  «f  landa  ucbutafl  to 
the  state  of  New  York— chapter  943  of  the  Lawi  of  iBgs  unconatltu- 
tional  as  to  claim  at  fssne  —  failure  to  file  claim  within  two  years  after 
the  accraing  thereof  fatal  noder  the  proviilons  of  section  1S4  of  the 
Code  of  Civil  Procednre — motion  to  dismiss  granted. 

The  heirs  at  law  of  one  John  George  Leake,  who  died  int«stat«  in  the 
city  of  New  York  on  June  2,  1827,  leaving  real  property  in  the  state 
of  New  York,  which  escheated  to  the  state,  filed  a  claim  for  the  value 
of  said  real  property  pursuant  to  the  provisions  of  chapter  H8  of  the 
Laws  of  1895.    The  claim  waa  filed  November  10,  1810,    No  ttatimonr 
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ma  tftken  »•  to  the  tut*  allqfcd  in  Um  elAim.  The  atftte,  through  ita 
■ttornej-general,  moved  to  diemiii  the  cUim  on  the  grounda  Ui>t  iaid 
chapter  II4B  of  the  L«wi  ol  1800  ma  uneoDBtitutioDal  and  void,  and  that 
claimaDta  having  failed  to  file  uotiee  of  intention  to  lue  within  alx 
monthly  or  to  file  the  claim  within  two  yeara  after  the  aeeruing  thereof, 
the  aamc  was  barred.    Such  nwtion  waa  granted  on  both  grounda. 

Claim  againat  the  state  of  New  York  for  lands  escheated. 

Henry  M.  Heytnan,  for  claimaDta. 

Thomas  Cannody,  attorney-general  (Frank  W.  Brown,  deputy 
ftttomey-general,  of  counsel). 

RooNEY,  Chairman. —  This  claim  is  presented  by  claimants 
under  the  allegation  that  thc^  are  heirs  at  law  of  John  George 
Leake,  who  died,  intestate,  in  the  city  and  county  of  New  York 
on  June  2,  1827,  leaving  certain  property  in  the  city  of  New  York 
and  lands  in  Delaware  and  other  counties  of  the  state  of  New 
York.     The  language  of  the  claim  itself  is  as  follows: 

Fint.  That  on  or  about  the  aecond  day  of  June,  1S2T,  one  John  George 
Leake  died  in  the  citj  and  county  of  New  York,  being  an  inhabitant  of  eaid 
city  and  a  reeident  thereof  and  a  citizen  of  the  United  States,  and  at  the 
time  of  hie  death  he  wis  seiEed  and  poasmied  of  certain  real  estate  situate, 
lying  and  being  in  said  city  and  county  of  New  York,  and  in  other  conntica 
in  the  state  of  New  York,  and  that  said  John  George  Leake  died  intestate 
as  to  said  real   estate. 

Second.  That  after  the  death  of  the  said  John  George  Leake,  the  state  of 
New  York  claimed  that  said  John  George  Leake  died  without  heirs,  and  that 
said  real  estate  became  escheated  to  the  state  and  the  state  of  New  York 
seized  and  took  possession  of  said  real  estate  by  virtue  of  certain  escheat 
proceedings,  and  the  defendant  has  from  time  te  time  sold  and  released  cer- 
tain portions  of  said  real  estate  and  realiEed  and  received  the  aum  of  nearly 
ninety  thousand  dollars  from  the  various  sales  and  releases  of  said  real 
estate,  and  the  proceeds  of  said  various  sales  were  deposited  ia  the  treasury 
of  the  state  of  New  York. 

Third.  That  the  claim  of  the  defendant  that  said  John  Georfce  Lealce 
died  without  lawful  heirs  capable  by  law  of  inheriting  said  real  estate  was 
unfounded  snd  untrue,  and  that  said  John  George  Leake  left  him  surviving 
certain  heirs-at-law  capable  of  inheriting  said  real  estate,  and  that  the 
claimants  are  the  heirs-at-law  and  next  of  kin  of  said  JrAo  George  Leake 
and  of  the  heirs-at-law  whom  he  left  him  suTviving,  and  that  the  ptaintilTs 
are  entitled  to  said  sum  of  nearly  ninety  thousand  dollars,  procwdt  of  th« 
sales  of  said  real  estate. 
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Fourth.  Tlwt  the  claim  has  ntrt  been  suigned.  and  th«M  claimuita  hava 
never  presented  tbia  claim  or  submitted  the  eame  to  any  other  tribunal 
or  officer  for  audit  and  that  the  claimants  are  entitled  to  said  sum  of  nearly 
ninety  thousand  dollars,  or  determination,  and  that  no  part  thereof  haa  been 
paid  and  no  other  person  than  these  claimants  has  any  claim  to  or  intereat 

Fifth.  That  tliis  claim  is  filed  in  pursuance  of  authority  conferred  by 
chapter  94S  of  the  Laws  of  ia9&. 

Bixih.  That  annexed  hereto  ia  a  bill  of  particulars  stating  in  detail  the 
amount  of  money  received  by  the  defendant  from  the  sale  of  land  as  near 
aa  the  same  may  be  ascertained. 

Wherefore,  claimants  ask  judgment  for  an  award  of  the  sum  of  eighty- 
six  thousand  six  hundred  and  eight  and  3S/100  dollars  ($86,608.36)  and 
interest,  and  that  the  state  release  ita  interest  in  the  proceeds  of  said  real 


Attached  thereto  and  made  a  part  thereof  is  b  bill  of  par- 
ticulars aggregating  the  above  named  sum. 

It  appears  that  John  George  Leake  was  the  sod  of  Robert  Leake>i 
commissary-general  for  North  America,  of  his  Majesty,  the  King 
of  Great  Britain  and  Ireland,  and  that  his  father,  Robert  Leake, 
and  said  Leake  himself,  are  buried  in  Trinity  churchyard  in  the 
city  of  New  York. 

Following  the  death  of  John  George  Leake  the  state  of  New 
York,  claiming  that  he  died  leaving  no  heirs-at-law,  began  escheat 
proceedings  and  in  due  course  the  state  of  New  York  took  pos- 
session of  said  lands  and  property,  from  time  to  time  sold  same, 
and,  approximately  the  sum  named  in  the  claim  was  retumect 
into  the  treasury  of  the  state. 

This  claim  was  filed  November  10,  1910,  pursuant  to  chaptei- 
94S  of  the  Laws  of  1S95,  which  became  a  law  June  6,  1895, 
and  provides  as  follows : 

Section  1.  The  Board  of  Claims  shall  have  Jurisdiction  and  power  to  inves- 
tigate, hear  and  determine  any  application  or  claim  presented  by  the  heirr 
next-of-kin  and  representatives  of  any  deceased  person  for  the  release  b^ 
the  state  of  its  interest  in  the  proceeds  of  property  that  has  at  any  time  beer 

escheated  to  the  state. 

The  claim  now  comes  before  the  Board  of  Claims  on  its  regular 
calendar  and  the  board  is  now  considering  and  passing  upon  a 
motion  made  by  the  attorney-general,  before  the  board,  for  the 
dismissal  of  said  claim  on  the  several  grounds  set  forth  in  said 
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motion  and  in  the  mranorandnm  filed  hy  the  attorney-general. 
No  testimony  has  been  taken,  or  proofs  adduced,  as  to  t^e  facts 
alleged  in  the  claim. 

Two  grounds  are  set  up  as  bases  of  the  motion  on  the  part  of 
the  attomer^-general  to  dismiss  the  claim  at  bar,  namely:  that 
chapter  948  of  the  Laws  of  1895  (supra)  is  unconstitutional 
and  void  and  that,  as  to  the  claim  at  issue,  this  board  has  no 
jurisdiction  to  hear  and  determine;  and,  as  a  second  ground, 
that  the  claimants  having  failed  to  file  notice  of  intention  to  sue 
within  six  months,  or  file  the  claim  within  two  years  after  the 
accruing  thereof,  is  barred  by  section  264  of  the  Cade,  and  that 
this  board,  on  this  ground,  has  no  jurisdiction  over  the  subject- 
matter  of  said  claim.  We  will  examine  both  contentions  in  the 
order  of  their  presentation. 

Is  this  board  without  jurisdiction  to  hear  the  claim  "  because 
chapter  948  of  the  Laws  of  1895  is  unconstitutional  and  void  t " 
Prior  to  the  passage  of  the  act  of  1895,  under  whidi  claimants 
claim,  there  was  incorporated  into  the  constitution  of  the  state 
of  New  York  section  6  of  article  7,  adopted  November  6,  1874. 
This  provides  as  follows : 

Neither  tbe  legislature,  canal  board  or  any  perMit  or  perBona  acting  on 
behalf  of  the  state  shall  audit,  allow  or  pay  any  claim  which  as  between 
citJEcna  of  the  state  would  be  barred  by  lapie  of  time.  This  provision  shall 
not  be  construed  to  repeal  any  statute  fixing  the  time  within  which  claims 
shall  be  presented  or  allowed,  nor  shall  it  extend  t«  any  claim  duly  presented 
within  tbe  time  allowed  by  law  and  prosecuted  with  due  diligence  from  the 
time  of  such  presentment;  but  if  the  claimant  shall  be  under  l^al  disability 
the  claim  may  be  presented  within  two  years  after  such  disability  is  removed. 

All  acts  of  the  l^ialature  must  be  strictly  construed  in  rela- 
tion to  this  section  of  the  constitution,  as  it  embodies  a  waiver 
by  the  state  of  its  sovereign  immunity  from  suit.  Tbe  legislature 
itself  is  forbidden,  under  section  19  of  article  3  of  the  constitu- 
tion, to  audit  or  allow  any  private  claim  or  account  against  the 
state  and  can  only  appropriate  moneys  to  pay  any  claim  which 
shall  have  been  audited  and  allowed  according  to  law. 

In  what  manner  do  these  provisions  of  the  constitution  apply 
to  the  claim  at  bar?    John  George  Leake  dying  on  tbe  2d  day 
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of  June,  1827,  the  cause  of  action  accrued  at  that  time  unless, 
the  claimant  or  claimants  were,  in  the  language  of  the  constitu- 
ticot,  "  under  a  l^al  disability "  at  that  time.  In  that  event 
the  claim  must  have  been  "  presented  within  two  years  after  such 
disability  is  removed."    (N.  Y.  Const,  §  6,  art  7.) 

Does  section  948  of  the  Laws  of  1895,  which  conferred  juris- 
dictioa  upon  this  board  to  hear  and  determine  any  "  application 
or  claim  presented  by  the  heirs,  next-of-kin  or  repreeentatives 
of  any  deceased  person  for  the  release  by  the  State  of  its  intmest 
in  the  proceeds  of  property  that  has  at  any  time  been  escheated 
to  the  state,"  conflict  with  the  limitations  set  forth  in  section 
6  of  article  7  of  the  constitution ! 

The  answer  to  this  must  be  found  in  the  answer  to  the  ques- 
tion whether  the  claim  before  the  board  was  already  barred  by 
exieting  statutes  at  the  time  of  the  taking  of  effect  of  section  948 
of  the  Laws  of  1895  which  sought  to  confer  such  jurisdiction 
upon  this  board.  If  the  claim  was  actually  barred  at  that  time, 
in  the  absence  of  legal  disability  on  the  part  of  claimants  or  theii* 
predecessors  in  title,  or,  if  the  claim  in  question  fell  under  the 
constitutional  prohibition  (art.  7,  §  8)  "  neither  the  legislature, 
canal  board,  or  any  person  or  persons  acting  on  behalf  of  the 
state  shall  audit,  allow  or  pay  any  claim  which  as  between 
citizens  of  the  state  would  be  barred  by  lapse  of  time,"  then 
clearly  the  claim  itself  could  not  be  revived  by  the  act  of  1895, 
and  said  act  would  be  unconstitutional  and  void. 

The  constitutional  limitation,  section  fl  of  article  7,  supra^ 
clearly  nullifies  such  legislation.  The  learned  brief  of  the 
attorney-general  refers  to  a  number  of  leading  cases  to  support 
this  proposition  as  follows: 

In  MoDtmga]  v.  SUte,  10»  N.  T.  73,  80,  the  court  mjb:  "If  liy  thfi  art 
the  legiMlatiire  intendml  to  confer  upon  the  hoard  of  claims  power  to  hew 
and  audit  or  allow  a  claim  which  was  already  barred  by  existing  statutes  ih 
would  be  a  clear  and  palpable  violation  of  the  ronntitutional  provision.* 
McDougal  V.  State,  108  N.  V.  73;  Gates  v.  StaU,  128  id.  221;  Peck  v.  SUt«^ 
137  id.  372;  People  ex  rel.  Sudam  v.  Morgan,  4S  App.  Div.  19. 

In  Gates  v.  State,  lupra,  it  is  said;  "  The  citizen  who  seeks  to  avail  him' 
self  of  the  privilege  to  sue  the  state  must  be  held  to  strictneas  in  procednr* 
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jtiat  at  it  must  be  keld  in  all  easM  where  the  remedy  is  one  which  exist* 
und  is  enforcible  solely  through  the  proviaiona  of  some  statute." 

Id  People  ez  re).  Budam  t.  Morgan,  mpra,  the  court  goea  further  In  saying: 
''And  conceding  that  in  1874  (the  time  of  the  adoption  of  the  ameodment 
UO  the  Conatitution  of  1846,  aection  14,  article  Vll)  it  wa«  an  existing  claim 
■(gainst  the  »tate,  I  am  of  the  opinion  that  thereafter  the  statutes  creating 
tit  were  so  far  modified  that  the  purchaser  did  not  have  an  unlimited  time 
tin  which  to  present  it  (a  claim  for  refund  of  purchase  money  upon  a  title 
which  was  invalid).  Thereafter,  such  claims  unless  presented  within  the 
time  that  a  similar  claim  should  be  prosecuted  against  a  citisen  of  the  state 
was  outlawed  against  the  state  •  •  •,  The  plain  purpose  of  the  constitutional 
proTiaion  in  my  judgment  is  to  place  the  citizen,  with  reference  to  any  claim 
he  may  have  against  the  state,  in  the  same  position  in  which  he  would  be 
were  the  claim  against  a  fellow  citizen.  In  short  it  makes  the  itatute  of 
limitations  available  to  the  state  to  the  same  extent  that  it  is  available 
between  eiticens." 

Can  it  be  said,  as  is  set  up  by  the  claimante,  that  these  provisions 
\)f  the  Constitution  do  not  apply  because  such  a  claim  as  this  could 
not  arise  between  citizens  of  the  state  of  New  York? 

In  People  ex  rel.  Sudam  v.  Morgan,  45  App.  Div,  19,  supra, 
ne  find  the  atatnnent  that  "  the  gist  of  this  claim  is  that  the  state 
has  received  the  purchase  moncv  for  a  title  that  has  utterly  failed 
and,  therefore,  a  just  claim  arises,  and  that  it  should  be  refunded." 
Such  a  claim  is  one  that  frequently  arises  as  between  citizens  and 
ane  to  which  the  statute  of  limitations  is  constantly  applied. 

The  escheat  proceedings  by  the  state  were  concluded  in  1886  and 
the  proceeds  of  the  sale  of  the  land  deptwited  in  the  treasury  of 
the  state.  As  between  Individuals  would  not  the  statute  of  limita- 
tions have  run  and  either  property  or  moneys  been  in  possession 
by  reason  of  abandonment  or  failure  to  assert  title  during  such  a 
period  of  time?  It  seems  clear  that  the  statute  would  run  in 
euch  cases.  Code  Civ.  Proc.,  §§  365-415.  As  between  citizens 
the  right  to  the  recovery  of  the  proceeds  for  the  sale  of  said  prop- 
erty accrued  prior  to  1836.  The  Code  of  Civil  Procedure,  section 
416,  recites: 

The  periods  of  limitation  prescribed  by  this  chapter,  except  M  otherwise 
specially  prescribed  therein,  must  be  computed  from  the  time  of  the  accming 
of  the  right  to  relief  by  action,  special  proceeding,  defense  or  otherwise,  as 
the  owe  requires,  to  the  time  when  the  claim  to  that  relief  ii  actually  inter- 
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posed  bj  the  party  as  a  plaintiff  or  a  defendant  in  th«  particular  action  or 
special  proceeding. 

The  contention  of  claimants  that  no  tribunal  in  whioli  to  present 
said  claim  existed  prior  to  the  passage  of  chapter  948  of  the 
Laws  of  1895  is  met  by  the  terms  of  chapter  259  of  the  Laws  of 
1829,  as  follows: 

Every  person  hereafter  applying  to  the  legislature  for  the  release  of  lands 
escheated  to  the  state  shall  give  like  notice  of  such  application  in  tbe  county 
where  such  lands  may  be  situated  and  in  the  state  paper  as  required  by  the 
third  title  of  the  seventh  chapter  of  the  Qrst  part  of  the  revised  statutes. 

and  this  act  of  1829  became  section  3  of  title  III  of  chapter  VII 
of  Part  I  of  the  Revised  Statutes  of  the  state  of  New  York  in  the 
revision  of  1846,  section  2  of  title  III  of  chapter  VI  of  part  I 
in  the  revision  of  1852,  and  in  the  revision  of  1875  being  the 
sixth  edition  of  the  revised  statutes,  it  became  section  6  of  title 
III  of  chapter  VII  of  part  I. 

Moreover,  the  predecessor  of  the  present  Board  of  Claims, 
namely,  the  State  Board  of  Audit,  had,  under  chapter  444  of  the 
Laws  of  1876  power  "  to  hear  or  audit  private  claims  against  the 
state  *  *  *  to  determine  on  the  justice  and  amount  thereof 
and  to  allow  such  claims  as  it  shall  consider  ought  equitably  to  be 
paid  by  the  state  to  the  claimant,"  and  this  Board  of  Audit  con- 
tinued in  existence  until,  by  chapter  205,  Laws  of  1883,  the  Board 
of  Claims  was  established.  No  limitation  was  placed  upon  either 
of  these  tribunals  except  the  general  statutes  and  the  constitutio* 
of  the  state  of  New  York. 

In  Corkings  v.  State,  99  N.  Y.  491,  494,  the  Court  says: 

The  object  ol  this  section  (section  14  of  article  VII  of  the  Constitution  of 
the  state  of  New  York)  was  to  prevent  the  allowance  against  the  state  ol 
•tale  claims  which  had  long  laid  dormant. 

It  further  says  in  this  opinion : 

A  claim  may  not  be  presented  and  then  permitted  to  lie  dormant,  but  must 
be  proaeeuted  with  reasonable  diligence.  It  must  be  a  live  claim,  which  the 
claimant  has  by  reasonable  and  suitable  efTorts  diligentl.v  sought  to  have 
allowed  and  paid,  else  time  interposes  a  bar  which  will  defeat  it  as  it  eonld 
be  defeated   it   presented  against  an   individual. 
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Between  April  1,  1836,  and  November  10,  1910,  neither  the 
claimants,  nor  their  predeceesoTB  in  title,  took  any  action  of  any 
kind  to  prosecute  their  claim.  During  the  entire  period  between 
1829,  that  ia,  the  passage  of  chapter  259  of  the  Laws  of  that  year, 
and  up  to  1874,  the  legielature  of  the  state  of  New  York  was 
open  to  the  claimants  or  their  predecessors.  And  even  after  the 
amendment  of  the  constitution  in  1874:  no  step  was  taken  until 
November  10,  1910. 

In  answer  to  the  first  point  propounded,  namely:  "That 
chapter  948  of  the  Laws  of  1895,  supra,  is  unconstitutional  and 
void,  and  that,  as  to  the  claim  at  issue,  this  board  has  no  jurisdic- 
tion to  hear  and  determine,"  we  reach  the  conclusion  that  said 
chapter  of  the  law,  named  above,  is  in  violation  of  section  6  of 
article  7  of  the  constitution  of  the  state. 

The  second  ground  of  the  motion  to  dismiss,  namely :  "  That 
the  claimants,  having  failed  to  file  notice  of  intention  to  sue  within 
six  months,  or  file  the  claim  within  two  years  after  the  accruing 
thereof,  ia  barred  by  section  364  of  the  Code,  and  that  this  board, 
on  this  ground,  has  no  jurisdiction,"  may  now  be  briefly  examined. 

On  the  10th  day  of  November,  1910,  the  date  of  the  filing  of  the 
claim  at  bar,  the  jurisdiction  of  this  board  was  embraced  within 
section  264  of  the  Code  of  Civil  Procedure,  which  reads  as  follows : 

The  court  of  cl^ma  pouesMs  all  the  powers  and  inriadiction  of  the  board 
ot  claimB.  It  alto  has  jurisdiction  to  hear  and  determine  a  private  claim 
againat  the  state  which  shall  have  accrued  within  two  years  before  the  claim 
is  flied.  *  *  *  No  claim  other  than  for  the  appropriation  of  land  shall  be 
maintained  against  the  state  unless  the  claimants  shall  within  six  montha 
after  such  claim  shall  have  accrued  file  in  the  ofSce  of  the  cleric  of  the  court 
of  claims  and  with  the  attorney-general  a  written  notice  of  intention  to  file 
a  claim  against  the  state,  stating  the  time  when  and  the  place  where  such 
elaim  arose  and  in  detail  the  nature  of  the  same.  ■  *  *  Provided,  however, 
Ibat  nothing  herein  shall  be  construed  to  confer  jurisdiction  of  any  claim 
which  accrued  more  than  three  jears  prior  to  the  time  when  this  section  aa 
amended  takes  effect  or  as  to  claims  which  accrued  within  three  years  prior 
to  the  time  when  this  section  as  amended  takes  effect.  As  to  claims  which 
have  heretofore  been  Sled  in  the  board  of  claims  and  which  have  been  dis- 
missed for  lack  of  jurisdiction  within  three  j'eare  last  past  the  court  shall 
have  jurisdiction  If  a  notice  of  intention  to  file  such  claim  is  filed  in  the 
office  of  the  clerk  of  the  court  of  claims  and  with  the  attorney -general 
within  sis  months  and  such  claim  is  filed  within  one  year  after  this  section 
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U  wnended  takes  effect.  Provided  further  that  nothing  herein  contained 
■hall  be  construed  to  allow  the  court  to  hear  any  claim  which  aa  between 
citiiens  of  the  itate  would  be  barred  by  lapae  of  time  or  of  any  claim  hereto- 
fore accrued  or  of  which  the  *aid  court  bag  bad  jurisdiction  and  which  wa« 
barred  by  lapse  of  time  at  the  time  when  thi«  wction  u  amended  takea  effect. 

This  section  ranbodies  an  enlargement  of  the  jurisdiction  of 
the  Court  of  Claims  from  September  1,  1908. 

An  examination  of  the  language  of  this  section  and  of  tiie 
limitations  set  therein,  seems  clearly  to  show  that  the  claim  in 
question  is  barred  b;  reason  of  the  failure  of  the  claimants  to 
file  the  neceesary  notice  and  claim  within  the  periods  designated 
by  the  statute. 

Upon  both  grounds  set  forth  in  the  motion  of  the  attomey- 
gmeral  the  claim  at  b«r  is  dismissed  and  a  determination  will  be 
entered  accordingly. 

All  concur. 
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In  the  Matter  of  the  ApplicatioD  and  Petition  of  the  Board  of 
Water  Su'ppj,t  of  the  City  of  Xew  York,  to  acquire  real  estate 
for  and  on  behalf  of  the  City  of  New  York,  under  chapter  724 
of  the  Laws  of  1905,  and  the  acta  amendatory  thereof,  in  the 
town  of  Olive,  Ulster  county,  New  York,  for  the  purpose  of 
providing  an  additional  supply  of  pure  and  wholesome  water 
for  the  use  of  the  city  of  New  York. 

AZAJtIAS    WlHCHELL    Bud    El.WYN    WlNCHELL    tJ.    ThB    CiTT    OF 

New  York. 

(Supreme  Court,  Ulster  County,  April,  1913.) 

Decreoae  In  t>1ii«  of  an  cattbliihad  biulnua  —  conlUct  of  evidence  m  to  rul 
eaute  value  — kvailabUity  of  property  for  any  and  all  aoea  and  putposu 
—  lUtntfls  of  1905  providlns  for  the  determination  and  payment  of 
direct  and  indiioct  damasea  —  the  ume  elements  of  value  not  to  b«  twice 
lecofnlted  and  paid  for — no  deduction  from  grou  receipt!  for  nae  of 
real  or  personal  property  in  bunneu  —  nor  for  soma  allowed  for  tervices. 

In  arriving  at  the  value  of  an  establiahed  business,  it  is  proper  for 
the  commiMion  to  take  into  account  the  element  of  value  arising  from 
the  use  to  which  the  property  haa  long  been  devoted,  and  its  adaptability 
for  business  purposes.  The  owner  is  entitled  to  give  proof  of  conditions 
and  potentialities  that  would  tend  to  enhance  the  value  of  his  property. 
The  eommissioners  are  not  limited  in  the  reception  of  evidence  to  the 
rules  regulating  the  proof  of  direct  damages,  but  may  provide  for  the 
payment  of  compensation  wliich  should  be  ascertained  without  invoking 
narrow  or  strict  rules  of  evidence. 

Ko  deduction  should  be  made  for  the  use  of  real,  or  personal,  property, 
in  other  words,  for  the  capital  employed  in  the  business. 

Peocebdiwgh  to  recover  damages,  direct  and  indirect,  for  the 
taking  of  real  estate,  the  site  of  a  general  country  store,  for  the 
purpose  of  providing  an  additional  supply  of  pure  water  for  the 
fity  of  New  York. 

A,  T.  Clearwater,  for  claimants. 
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Archibald  K.  Watson,  corporation  counsel  (William  McMurtrie 
Speer,  of  counsel),  for  the  city  of  New  York. 

Roche,  William  J.,  Chairman. —  Pursuant  to  the  provisions 
of  chapter  724  of  the  Laws  of  1905,  as  amended  by  chapter  314 
of  the  Laws  of  1906,  proceedings  were  instituted  on-behalf  of  the 
city  of  New  York  for  the  acquisition  of  a  certain  piece  of  real 
eatate  known  as  Parcel  No.  570,  section  12,  Ashokan  Reservoir, 
Ulater  county,  N.  Y.,  as  a  part  of  the  plan  of  providing  an  addi- 
tional supply  of  water  for  that  city. 

This  parcel  was  owned  by  Azariaa  Winchell  and  his  son  Elwyn 
Winchell,  in  equal  shares.  It  is  of  irregular  ^ape;  bounded  on 
the  north  by  the  state  road,  on  the  south  by  Butternut  creek  and 
on  the  west  by  the  public  road  to  Brown's  Station,  with  a  frontage 
on  the  state  road  of  116.2  feet,  on  the  other  road  of  74.2  feet  and 
the  east  line  extends  a  distance  of  102  feet  from  the  state  road 
to  the  creek.  It  is  a  little  more  than  one-fifth  of  an  acre  in  ex- 
tent. It  is  the  site  of  a  general  country  store.  The  second  floor 
of  the  store  building  was  occupied  as  a  residence  and  there  were 
several  other  structures  which  were  devoted  principally  to  the 
business  needs;  the  main  building  had  a  frontage  of  47  feet. 

This  parcel  was  well  located  and  had  been  used  for  the  carry- 
ing on  of  a  country  store  for  many  years.  It  was  in  the  village 
of  Sbokan,  in  the  town  of  Olive,  about  one-half  mile  from  the 
railroad  station.  This  village  was  surrounded  by  farms  on  many 
of  which  were  boarding-houses,  which  created  a  demand  for  store 
supplies,  particularly  in  the  summer  season.  Jn  the  store  building 
was  ft  telegraph  ofHce  and  a  telephone  station,  and  from  time  to 
time  the  post  office  was  located  there.  By  reason  of  the  improve- 
ments made  and  the  equipment  installed  by  the  owners,  at  con- 
siderable expense,  the  property  was  well  adapted  for  business  pur- 
poses. The  claim  of  the  owners  for  the  taking  came  before  com- 
mission No.  12.  Those  composing  that  commission  filed  the  pre- 
scribed oath  March  5,  1900,  at  which  time  title  to  this  parcel  be- 
came vested  in  the  city  of  New  York. 

The  owners  desired  to  submit  to  that  commission  their  claim  for 
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alleged  decrease  in  the  value  of  the  established  business  conducted 
by  them  on  the  said  parcel,  under  the  proviaioos  of  section  +2  of 
said  chapter  724,  as  amended.  Objection  was  made  on  behalf  of 
the  city  of  New  York,  and  this  being  austained,  that  porti<m  of 
the  claim  was  stricken  out,  and  no  proof  of  the  claim  for  business 
damage,  as  such,  waa  presented  to  the  commission.  This  was  be- 
fore the  decision  of  the  Court  of  Appeals  in  People  ex  rel.  Buiv 
bans  V.  City  of  New  York,  198  N.  Y.  439. 

The  commissioners  of  appraisal  made  an  award  in  favor  of  the 
owners  for  this  parcel  of  $15,000,  and  their  report  was  con^rmed 
by  the  Special  Term  of  the  Supreme  Court  An  appeal  from  the 
order  of  confirmation  waa  taken  by  the  city  of  New  York  to  the 
Appellate  Division  of  the  Supreme  Court  in  the  Third  Judicial 
Department  There  the  order  was  reversed  at  the  January  term, 
1912.    Matter  of  Benael,  148  App.  Div.  549. 

The  Appellate  Division  said  that  the  award  seemed  to  be  ex- 
ceBsive  and  could  only  be  accounted  for  from  the  fact  that  an  old 
establiahed  business  had  been  successfully  conducted  upon  the 
property,  and  that  the  witnesses  as  to  value  were  influenced  more 
or  less  in  their  estimates  by  that  consideration.  The  court  also 
said :  "  There  has  evidently  been  a  mistrial  and  probably  the 
damages  awarded  are  too  much  for  real  estate  alone  and  insuf- 
ficient for  the  real  estate  and  the  destruction  of  the  buainess  to- 
gether *  *  *,  It  is  better  not  to  aay  that  the  award  of 
$15,000  for  the  real  estate  ia  excessive.  It  is  ditKcnlt  to  de- 
termine that  queation  from  the  manner  in  which  the  caae  was 
tried.  It  is  better  to  rest  this  decision  upon  the  ground  that  the 
proceedings  were  a  mistrial  and  that  the  due  administration  of 
justice  requires  that  there  be  a  new  trial  in  which  all  of  the 
damages  suatained  by  the  claimants  may  be  heard  and  determined. 
The  determination  of  the  commission  and  the  order  appealed  from 
should  be  reversed  and  a  rehearing  granted;  the  claimants  may 
at  their  election  amend  the  claim  filed  by  restoring  the  parts 
stricken  therefrom  with  reference  to  the  destruction  of  buainesa." 

In  obedience  to  the  order  of  the  Appellatp  Division,  the  Special 
Term  of  the  Supreme  Court  held  at  Troy,  on   the  2cl  day  of 
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March,  1912,  panted  an  order  appointing  the  memberB  of  this 
commission  aa  commissioners  of  appraisal  to  ascertain  and  ap- 
praise the  compensation  to  be  made  for  the  said  real  estate  known 
as  Parcel  No,  570,  and  also  to  determine  and  state  separately  the 
items  of  damage,  if  any,  to  which  the  owners  or  persons  interested 
have  sustained  and  become  entitled  to  under  the  provisions  of 
said  section  42 ;  and  the  court  also  granted  leave  to  the  claimants 
to  amend  their  claim  previously  filed  by  restoring  the  parts 
stricken  therefrom  with  reference  to  the  destruction  of  their  busi- 
ness. This  the  claimants  did.  The  claim,  both  as  it  relates  to  the 
real  estate  and  to  the  business  damage,  has  been  heard  before  this 
commission. 

As  often  happens  in  proceedings  of  this  kind,  there  is  a  wide 
diversity  of  opinion  between  the  witnesses  called  by  the  respective 
parties  to  testify  to  the  value  of  the  real  estate.  The  witnesses  on 
both  sides  are  men  of  lai^  experience  and  well  qualified  to  ex- 
press opinions  as  to  real  estate  values.  Four  testifying  on  behalf 
of  the  claimants  placed  the  value  of  this  real  property  at  the  time 
of  its  taking  at  the  sum  of  $2."i,000.  Three  called  by  the  city 
placed  the  value,  one  at  $6,694,  one  at  $6,750  and  one  at  $6,700. 
The  difference  can  be  accounted  for  only  by  considering  the  point 
of  view  of  the  different  witnesses. 

It  is  apparent  that  the  former  attach  very  great  importance  to 
the  suitability  and  adaptability  of  this  parcel  for  business  pur- 
poses, and  that  it  had  been  successfully  used  in  that  way  for  many 
years.  The  latter  confined  themselves  to  estimates  of  the  naked 
value  of  the  lot  and  the  stmctural  cost  or  value  of  the  buildings. 

Apparently  they  excluded  the  element  of  the  value  arising  from 
the  use  to  which  this  property  had  long  been  de\'oted  and  its 
adaptability  for  business  purposes.  It  is  well  settled  that  in  a 
proceeding  of  this  kind  e\'idenee  of  the  availability  of  the  prop- 
erty for  any  and  all  uses  and  purposes  is  admissible,  and  that  the 
owner  is  entitled  to  give  proof  of  conditions  and  potentialities  that 
would  tend  to  enhance  the  value  of  his  property.  2  Lewis  Em. 
Dom.,  §  707;  Syracuse  v.  Stacey,  45  App.  Div,  249,  254. 

The  commiaeiiHi  have  viewed  the  property  and  made  a  careful 
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«zflmination  of  all  the  buildings,  both  inside  and  outside,  and 
they  have  traveled  over  the  surrounding  country.  In  our  judg- 
ment the  element  of  availability  for  business  purposes  enters  too 
largely  into  the  estimate  of  the  claimants'  witneeses;  on  the  other 
band,  the  items  composing  the  estimates  of  value  given  by  the 
city's  witneeSes  are  too  restricted  and  fail  to  express  the  true 
market  value  of  this  parcel  when  the  city  acquired  title  thereto. 
We  are  of  the  opinion  that  this  parcel  was  thffli  fairly  worth  the 
sum  of  $12,000. 

As  to  the  claim  for  business  damage:  Section  42,  as  amended, 
provides  that  the  owner  of  an  "  established  business  "  on  the  1st 
day  of  June,  1905,  which  is  directly  or  indirectly  decreased  in 
value  by  reason  of  the  acquiring  of  land  by  the  city  of  New  York 
for  an  additional  water  supply,  or  by  reason  of  the  execution  of 
the  plans  for  such  supply,  "  shall  have  a  right  to  damages  for 
such  decrease  in  value;"  that  the  board  of  water  supply  may 
agree  with  such  person  as  to  the  amount  of  such  damages,  and  if 
such  agreement  cannot  be  made,  the  damages  shall  be  ascertained 
in  the  manner  provided  for  ascertaining  and  determining  the 
value  of  reel  estate  taken  under  the  provisions  of  the  act,  "  and 
the  oommissioners  shall  not  be  limited  in  the  reception  of  evi- 
dence to  the  nilee  regulating  the  proof  of  direct  damages," 

Chapter  723  of  the  Laws  of  1905,  which  may  be  said  to  be  a 
companion  statute  to  chapter  724  of  the  Laws  of  1905,  and  under 
which  the  city  of  Now  York  proceeded  to  obtain  from  the  state 
water  supply  commission  the  requisite  approval  of  its  plans  for 
obtaining  an  additional  source  of  water  supply  in  the  Esopus 
region,  directs  that  before  giving  such  approval,  the  state  water 
supply  commission  shall  determine  whether  such  plans  are  justi- 
fied by  public  neceeeity  and  "  make  fair  and  equitable  provisions 
for  the  determination  and  payment  of  any  and  all  damages  to 
persons  and  property,  both  direct  and  indirect,  which  will  result 
from  the  execution  of  such  plans." 

The  city  made  application  to  the  state  water  supply  commis- 
sion  and  submitted  its  plans,  and  after  a  bearing  thereon  and 
after  the  enactment  of  chapter  314  of  the  Laws  of  1906,  that 
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1  decided  that  the  plans  of  the  city  did  make  fair  and 
equitable  prtrvisions  for  the  payment  of  such  damages  and  there- 
upon gave  the  necessary  approval. 

We  have  set  forth  the  history  of  this  l^ifilation  and  of  what 
seemed  to  us  to  be  its  intent  and  purpose,  and  the  rules  and 
methods  which  should  be  followed  in  ascertaining  business 
damage,  in  the  opinion  which  we  rendered  in  Matter  of  the  Appli- 
cation of  the  City  of  !Xew  York,  etc.,  and  which  is  to  be  found 
in  the  State  Department  Reports,  issue  of  January  2,  1913,  at 
page  129. 

Taking  the  two  statutes  together,  one  directing  that  the  plana 
of  the  city  must  make  fair  and  equitable  provisions  for  the  pay- 
ment of  damages  to  persons  and  property  both  direct  and  indirect, 
and  the  other,  that  in  the  ascertainment  of  the  damages,  the  com- 
missioners shall  not  be  limited  in  the  reception  of  evidence  to  the 
rules  regulating  the  proof  of  direct  damages,  it  is  apparent  that 
the  legislature  intended  to  declare  a  new  policy  to  bo  observed  in 
matters  of  this  kind,  to  provide  for  the  payment  of  compensation 
which  should  be  ascertained  without  invoking  narrow  or  strict 
rules  of  evidence  and  to  have  applied  the  rule  of  indemnity  and 
the  principles  of  equity  in  the  ascertainment  and  award  of  dam- 
ages to  those  who  were  injured  by  the  plans  and  operations  of  tlte 
city. 

While  the  business  damage  claim  could  be  presented  and  de- 
termined in  the  proceeding  instituted  for  the  acquisition  of  the 
real  estate  upon  which  the  business  was  conducted,  still  there  are 
two  recognized  and  distinct  claims;  one.  the  value  of  the  real 
property,  the  other,  the  damage  to  the  businesB,  and  those  who 
come  within  the  t«rms  of  the  statute  are  entitled  to  compensation 
for  one  element  as  well  as  for  the  other.  The  province  and  duty 
of  the  commission  before  whom  such  claims  are  heard  is  to  see,  as 
best  they  may,  that  the  same  elements  of  value  are  not  twice 
recognized  and  paid  for;  once  in  the  real  estate  proceeding  and 
again  in  the  business  damage  claim.  We  have  tried  to  do  that  in 
this  case. 

The  Winchella  were  copartners  in  business,  under  articles  which 
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gave  to  each  of  them  the  right  to  draw  from  the  buainess  the  sum 
of  $500  a  year,  and  also  to  receive  equally  any  division  of  sur- 
plus which  should  accrue. 

The  withdrawals  and  net  proSt  for  the  two  years  from  Febru- 
ary 1,  1904,  to  February  1,  1906,  including  the  net  revenue  of 
$100  received  from  the  sale  of  newspapers  and  periodicalfl, 
amounted  to  $4,031.62,  being  an  average  annual  profit  of 
$2,015.34. 

Azarias  Winchell,  the  father,  died  in  July,  1912,  after  teati- 
fying  aa  a  witness  before  this  commisaion.  His  son,  Elwyn,  who 
was  an  equal  partner,  and  who  is  the  only  child,  next  of  kin  and 
heir  at  law,  continued  the  businese;  but  even  before  the  father's 
death  the  partners  were  gradually  closing  up  the  business,  as  con- 
ditions enabled  the  city  to  oust  them  on  short  notice.  Elwyn 
Winchell  is  in  the  position  not  only  of  surviving  partner  of  the 
firm,  but  be  is  also  the  administrator  of  the  goods,  chattels  and 
credits  of  his  father. 

The  two  principal  contentions  of  the  counsel  for  the  city  are 
these: 

First,  That  in  ascertaining  the  value  of  the  business,  a  deduc- 
tion should  be  made  from  the  gross  receipts  by  way  of  a  charge 
for  the  use  of  the  real  property  devoted  to  the  business  at  what- 
ever valuation  the  commission  placed  upon  the  real  property,  and 
also  for  the  use  of  the  personal  property  employed  in  the  business. 

Second.  That  such  sums  as  were  allowed  to  the  partners  for 
services  rendered  to  the  business,  should  be  deducted  in  determin- 
ing the  value  of  the  businese  as  a  producer  of  income  and  in 
assessing  damages  for  interference  with  it. 

Both  of  these  conteutioue  are  adversely  disposed  of  in  the 
opinion  above  referred  to.  The  counsel  claims  that  the  sum  of 
$500  which  each  of  the  partners  was  allowed  to  draw  from  the 
business  should  be  deducted  in  ascertaining  the  net  profits  of  the 
business  on  the  theory  that  they  have  thus  fixed  the  value  of  their 
own  services.  It  may  be  stated  here  that  the  articles  of  copartner- 
ship do  not,  iu  teiins,  fix  a  value  upon  the  services  of  the  partners 
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and  that  the  provisioa  in  question  simp]}'  specifies  a  sum  that  the 
partners  might  draw  from  the  business  and  its  proceeds. 

But,  to  the  reasons  set  forth  in  that  opinion  whj  we  should  not 
adopt  the  rules  and  methods  suggested  by  the  counael  for  the  city, 
we  may  add  that  one  of  the  vahies  of  their  eatablished  busineea  was 
this  income  of  $:iOO  per  year  to  the  Winchells.  That  $500  should 
be  regarded  in  the  same  light  as  any  other  profit  or  advantage  de- 
rived from  the  business;  and,  instead  of  its  being  charged  up 
against  the  business  in  the  aacertainnient  of  the  value  of  the  busi- 
ness, it  should  be  considered  as  one  of  the  iteaia  establishing  its 
vahie.  If  these  copartners  had  made  an  agreement  fixing  their 
withdrawals  at  $3,500  per  annum,  and  the  business  enabled  them 
to  make  such  withdrawals,  we  do  not  see  how  that  fact  would  in 
any  way  tend  to  lessen  or  decrease  the  value  of  their  business, 
under  this  statute.  Whether  they  fixed  their  withdrawals  uptai 
the  theory  of  compensation  for  8er\-ices,  high  or  low,  or  regarded 
them  as  taking  so  much  out  of  the  profits  of  their  business,  in  no 
way  militates  against  their  right  of  recovery  of  the  full  damage 
done  to  them  by  the  interference  with  that  business. 

The  city  has  deprived  the  claimants  of  their  opportunity  to  re- 
ceive that  $500  per  annum  out  of  the  business  which  they  con- 
ducted upon  the  land  taken.  The  proof  shows  that  that  business 
was  a  profitable  one,  and  one  of  the  items  in  the  profitableness  or 
value  of  the  business  was  this  yield  of  $500.  That  advantage  was 
personal  to  the  claimants;  its  loss  is  personal  to  them  and  for 
that  loss  they  should  be  compensated.  A  claim  of  this  kind,  under 
this  statute,  does  not  take  on  the  aspect  of  the  case  of  the  pro- 
prietor of  a  businpss  who  is  willing  but  not  anxious  to  sell  and  to 
one  willing  liut  not  under  necessity  to  buy,  or  of  the  assessment 
of  the  value  of  a  business  under  the  Transfer  Tax  Law.  Here,  all 
the  elements  of  value  in  the  esitablished  business  are  to  be  con- 
sidered and  are  to  be  given  weight  in  detennining  the  decrease 
in  the  value  to  the  owner  of  that  business.  The  statute  does  not 
define  or  confine  the  tenn  "  value,"  to  "  market "  value,  or  "  sale '" 
value,  or  "  good-will  "  value,  and,  therefore,  all  and  every  value  or 
element  of  value  Ihat  was  in  or  was  derived  from  the  business  is  to 
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be  recognized.  That  treatment  of  the  case  could  not  be  bad  if  we 
were  to  charge  the  businese  with  the  value  of  the  personal  aervices 
of  the  owner,  or  with  tbe  iise  of  his  own  property,  the  aame  as  the 
buainese  would  be  charged  with  tbe  expense  of  light  or  heat,  or 
tbe  roit  of  a  hired  store,  or  the  wages  of  employees. 

Tbe  request  that  the  business  be  chai^d  with  tbe  sum  of  $500 
as  compensation  for  tbe  services  of  the  proprietors  is  based  upon 
the  case  of  Sawyer  v.  Commonwealth,  185  Mass.  356,  While 
great  consideration  should  be  given  to  tbe  decision  of  such  a 
court,  we  do  not  tbink  it  should  be  followed  in  this  case.  The 
two  statutes  which  relate  to  this  matter,  to  wit:  Chapters  728  and 
724  of  the  Laws  of  1905  (the  Iatt«r  as  amended),  are  somewhat 
different,  in  terms,  from  tbe  Massachusetts  statute  under  which 
the  Sawyer  case  was  decided,  and  in  our  opinion  are  broader  in 
character. 

As  to  deductions  for  the  use  of  tbe  real  and  personal  property, 
in  other  words,  for  tbe  capital  employed  in  the  business,  we  do 
not  see  that,  upon  principle,  there  is  any  difference  between 
charging  claimants  with  such  a  value  and  making  a  deduction  for 
their  personal  services.  Both  were  the  claimants'  property  em- 
ployed in  the  business,  differing  only  in  form,  and,  imder  this 
statute,  tbe  city  is  not  entitled  to  tbe  benefit  of  such  deductions  at 
tbe  expense  of  those  who  controlled  both  kinds  of  property. 

In  Chapman  v.  Kirby,  49  111.  211-219,  it  ia  said:  "We  all 
know  that  in  many,  if  not  all,  professions  and  callings,  years  of 
effort,  skill  and  toil  are  necessary  to  establish  a  profitable  business, 
and  that  when  established  it  is  worth  more  than  capital." 

While  this  was  not  said  in  a  condemnation  proceeding,  or  with 
reference  to  a  statute  of  the  kind  before  us,  the  statement  is  gen- 
erally true.  Azarias  Winchell  conducted  the  general  country 
store  for  many  years,  and  he  then  took  in  bis  son  as  a  partner. 
Years  of  effort,  skill  and  toil  on  their  part  went  to  establish  a  good 
business  at  this  place  —  not  a  very  large  business  nor  a  very 
profitable  one,  but  still  a  good  and  reliable  business  in  that  region, 
and  one  yielding  the  owners  a  fair  living.  The  son  would 
naturally  succeed  to  the  business  upon  his  father's  death,  and  his 
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apparent  age,  health  and  experience  gave  reasonable  asBiirance  of 
a  auccessful  coutinuance  of  the  busineea  for  quite  a  number  of 
years.  Section  42  gives  the  right  to  damages,  not  only  to  the 
owners  of  the  established  business,  but  alao  to  "  their  beire,  assigns 
or  personal  representatives."  Ousted  from  their  property,  as  is 
also  the  case  with  many  of  their  customers,  the  busineea  is 
destroyed  at  the  "  old  stand," 

It  seems  to  us  clear  that  this  claim  comes  within  the  letter  and 
epirit  of  the  statute  in  question  and  that  we  are  justified  in  award- 
ing a  sum  equal  to  five  years"  purchase  of  the  net  profile  of  the 
business  during  the  period  named,  which  amounts  to  $10,079.20. 
The  sum  of  $^uO  was  agreed  upon  by  the  counsel  as  the  value  of 
the  undisposed  of  stock  of  the  claimants.  The  total  award  there- 
fore is  $22,339.20.  This  award  should  be  paid  to  Elwyn  Win- 
chell,  not  only  because  he  is  individually  interested  in  bolii  the 
real  and  personal  properly,  but  also  because  as  heir-at-law,  survive 
ing  partner  of  the  late  firm,  and  administrator  of  the  goods,  chat- 
tels and  credits  of  Azarias  Winchell,  deceased,  he  is  entitled  to 
the  compensation  which  his  father  would  receive  if  living. 

Frank  M.  Fattersoh  and  Kosooi  Ibwin,  Commissionen, 
concur. 
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In  the  Matter  of  the  Appeal  of  Akthur  W.  Ellis  to  Recover 
Compensati'jti  as  a  Teacher  in  District  No.  3,  Town  of 
Kocliest«r,  County  of  Ulster. 

Case  No.  102. 

(DMidcd  December  31.  1012.) 

Intnptctation  of  a  coDtiact  of  employmeiit  u  a  tuchor. 

Where  a  school  wu  closed  for  one  day  without  pay,  at  the  request  of 
the  teacher,  that  daj  canoot  be  included  ID  a  vacation  week  given  to  the 
■cbool  Bubsequently. 

Louis  Westbrook,  attorney  for  respondents. 

Dbapek,  Commissioner. —  The  appellant  wa«  «  teacher  in 
school  district  No.  2,  town  of  Rochester,  county  of  Ulster,  under 
a  contract  providing  for  a  term  of  forty  weeks  at  a  weekly  com- 
pensation of  fifteen  dollars.  He  has  been  paid  in  full  except  for 
one  day  which  be  claims  to  have  taught  under  such  contract  The 
respondent  trustee  refused  to  pay  for  such  day  upon  the  ground 
that  the  contract  terminated  on  the  Friday  prior  thereto.  The 
determination  of  the  question  raised  on  this  appeal  depends  upon 
the  interpretation  and  effect  of  the  appellant's  contract. 

Such  contract  called  for  a  term  of  forty  oonaecutive  weeks 
beginning  September  11,  1911.  The  trustees  evidently  exercised 
their  rights  to  declare  a  vacation  by  ordering  the  school  closed 
during  the  week  between  Christmas  and  New  Years.  The  con- 
tract therefore  terminated  June  21,  1912.  The  appellant  taught 
on  the  Monday  following,  claiming  that  he  was  entitled  to  make 
np  a  day  lost  because  the  school  was  closed  April  26,  1912,  with 
the  consent  of  the  trustees.  The  appellant  states  in  his  petition 
that  he  asked  for  this  day  without  pay  and  his  request  was 
granted.    This  day  cannot  be  deemed  a  part  of  the  vacation  period 
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reserved  under  the  contract.  The  school  term  should  therefore 
have  been  closed  under  the  contract  on  June  21,  1912,  and  the 
appellant  is  not  entitled  to  recover  for  teaching  on  Monday,  June 
twenty-fourth.  It  sufEciently  appears  from  the  appellant's  own 
statements  that  he  has  been  paid  all  that  is  due  him  under  his 
contract. 


The  appeal  ia  dismissed. 


In  the  Matter  of  the  Appeal  of  J.  G.  Brown  from  Proceedings  of 
a  Special  Meeting  Held  in  Union  Free  School  District  No.  7, 
Town  of  McDouough,  County  of  Chenango, 

Case  Nb.  103. 

(Decided  Januarj  10,  1913.) 

Sectloa  460  of  the  Educatioo  Law  appliei  to  the  acquiaitton  of  additional 
land  fOT  an  enatlDg  uhool  lite  as  well  ai  to  the  acqtiisition  of  a  new 
rite  —  conatTiictlon  of  lectlon  467  of  the  Education  Law. 

A  failure  to  describe  the  additional  iand  to  be  purchased,  by  .metes 
and  bounds,  will  invalidate  the  resolution  if  timely  objection  is  raised 
upon  an  appeal  to  the   educational  department. 

The  amount  t«  be  raised  by  tax  and  tlie  number  of  instalments  to  be 
Gallect«d  must  be  clearly  specified  to  authorize  the  issuing  and  selling  of 

Dkapeb,  Commissioner. —  The  appellant,  J.  G.  Brown,  is  a 
taxpayer  of  nnion  free  school  district  No,  Y,  town  of  McDonongh, 
county  of  Chenango.  He  appeals  from  the  acta  and  proceedings 
of  a  special  meeting  held  in  that  district  on  August  7,  1912,  for 
the  acquisition  of  additional  land  for  a  schoolhouse  site  and  the 
erection  of  an  addition  to  the  present  school  huilding. 

The  papers  presented  by  both  appellant  and  respondent  are 
somewhat  meager  and  informal,  rendering  it  dilBcult'to  come 
to  a  definite  conclusion  as  to  what  actually  occurred  at  the 
meeting.  The  appellant  submita  with  his  petition  what  purports 
to  be  a  copy  of  the  minutes  of  the  meeting.      The  respondent 
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board  of  education  does  not  produce  a  certified  copy  of  the 
minutea  nor  does  it  deny  the  accuracy  of  the  minutes  produced 
by  the  appellant,  except  that  it  is  alleged  that  the  lists  of  names 
of  persons  voting  upon  the  several  questions  were  kept  by  the 
clerk  of  the  meeting  and  that  they  appear  in  the  minutes, 
althou^  omitted  from  the  copy  submitted.  It  may  be  assumed, 
therefore,  from  the  papers  in  the  case,  that  the  minutes  produced 
by  the  appellant  are  accurate  except  as  to  the  lists  of  voters. 

The  validity  of  proceedings  of  district  meetings  can  best  be 
determined  by  the  minutes  kept  by  the  clerk  of  the  meeting.  It 
is  very  important  that  such  minutes  should  plainly  and  fully 
describe  the  transactions  of  the  meeting.  If  the  minutes  do  not 
contain  a  record  of  the  steps  essential  to  the  validity  of  an  act  of 
the  meeting,  the  presumption  exists  that  such  steps  were  not 
taken,  making  it  necessary  to  present  proof  to  overcome  such 
presumption. 

The  minutes  show  that  the  notice  of  the  meeting  was  read  and 
that  a  separate  vote  was  taken  upon  each  proposition  specified 
in  such  notice.  There  is  nothing  to  show  that  formal  resolutions 
were  read  and  acted  upon.  It  seems  to  have  been  taken  as 
granted  that  the  reading  of  the  description  of  the  several  propo- 
sitions as  contained  in  the  notice  was  a  sufficient  submission  of 
such  propositions  to  a  vote  of  the  meeting.  This  method  is  not 
good  practice  and  cannot  be  approved,  but  it  is  not  necessarily 
illegal,  provided  the  propositions  as  described  in  the  notice  are 
sufficiently  specific  to  comply  with  the  requirements  of  the  law 
relative  to  the  submission  of  questions  to  a  district  meeting. 

Assuming  that  the  meeting  followed  this  method  of  submitting 
propositions,  as  is  apparent  from  the  minutes,  serious  defects 
exist  tending  to  vitiate  the  proceedings  of  the  meeting. 

The  meeting  voted  to  acquire  an  addition  to  the  present  sita 
of  the  school  building.  The  proposition  was  stated  in  the  notice 
as  follows :  "  Shall  the  district  authorize  the  purchase  of  an  addi- 
tion to  the  present  site  and  give  the  board  of  education  authority 
to  take  all  necessary  steps  to  acquire  title  thereto,  and  raise 
therefor  by  tax  upon  the  taxable  property  of  the  district  8  sum 
not  exceeding  two  hundred  dollars  ($200)  ?  " 
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This  propositioD  was  read  and  voted  upon,  being  carried  b;  a 
vote  of  29  to  18.  No  other  resolution  appears  to  have  been  for- 
mallf  submitted  to  the  meeting.  The  proposition  as  read  does 
not  describe  the  land  to  be  acquired.  Section  460  of  the  Educa- 
tion Law  provide* :  "  The  designation  of  a  site  by  any  school 
district  meeting  shall  be  by  written  resolution  containing  a  de- 
scription thereof  by  metes  and  bounds." 

This  section  applies  to  the  acquisition  of  additional  land  for  an 
existing  site  as  well  as  the  selection  of  a  new  site.  A  failure  to 
describe  the  additional  land  to  be  purchased,  by  metes  and  bounds, 
will  invalidate  the  resolution  if  timely  objection  is  raised  upon 
an  appeal  to  this  Department.  The  proposition  providing  for  the 
acquisition  of  additional  land  was  fatally  defective  and  the  action 
of  the  meeting  in  respect  thereto  was  illegal. 

The  only  other  action  taken  at  the  meeting  related  to  an  appro- 
priation of  $2,500  for  the  erection  of  an  addition  to  the  present 
school  building.  The  notice  stated  that  a  proposition  would  be 
voted  upon  to  enlarge  and  remodel  the  building  and  "  raise 
therefor  by  tax  upon  the  taxable  property  of  the  district  a  sum 
not  exceeding  two  thousand  and  five  hundred  dollars  ($2,500)  to 
be  collected  in  annual  instalments  as  provided  in  section  467  of 
the  Education  Law." 

The  resolution  seems  to  have  been  prepared  carrying  out  the 
purposes  of  the  proposition.  It  was  apparently  voted  upon  as  it 
stood  in  the  notice.  The  language  of  the  proposition  does  not 
indicate  the  number  of  instalments  to  be  collected.  Section  467 
of  the  Education  Law  does  not  prescribe  the  form  of  the  resolu- 
tion authorizing  the  raising  of  money  for  school  buildings  to  be 
collected  in  instalments.  It  is  not  advisable  to  apply  strict  rules 
compelling  the  use  of  exact  phraseology  in  preparing  resolutions 
for  such  purposes.  But  there  are  certain  essential  features  which 
must  be  included.  The  amount  to  be  raised  by  tax  and  the  num- 
ber of  instalments  to  be  collected  must  be  clearly  specified  to 
authorize  the  hoard  of  education  to  issue  and  sell  bonds.  There 
does  not  appfar  to  have  been  any  direction  contained  in  the 
proposition  or  motion  made  at  the  meeting  as  to  the  number  of 
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such  iDfilelments.  This  defect  is  sufficient  to  defeat  the  purpose 
of  the  action  of  the  meeting  in  voting  the  appropriation,  and  such 
action  must  be  set  aside.  It  follows  that  the  meeting  must  be  set 
aside  and  a  new  meeting  called  to  transact  the  business  attempted 
to  be  transacted  at  the  former  meeting.  The  board  has  doubtless 
acted  in  good  faith  in  seeking  to  improve  school  conditions  in  the 
district.  The  board  should  be  supported  by  the  district  in  its 
efforts.  This  Department  is  willing  at  all  times  to  aid  by  its 
advice  and  directions  as  to  the  proceedings  required  to  be  taken 
to  secure  better  school  accommodations.  The  board  may,  prior 
to  the  date  of  the  new  meeting,  obtain  forms  of  resolutions  and 
information  as  to  the  essential  steps  to  be  taken  to  improve  the 
present  school  building  and  site.  But  the  Department  cannot 
sustain  actions  of  a  district  meeting  which  are  clearly  illegal, 
however  beneficial  such  actions  may  have  been. 

There  are  other  alleged  defects  and  irregulnrities  raised  upon 
the  appeal.  But  it  is  not  necessary  to  pass  upon  them,  since 
enough  has  appeared  to  make  it  necessary  to  set  aside  the  meeting. 


The  appeal  is  sustained. 


In  the  Matter  of  the  Alteration  of  the  Boundaries  of  District 
No.  4,  and  Union  Free  School  District  Xo.  9,  Cheektowaga, 
Erie  County. 

Case  No.  104. 

(Decided  January   10.  1B13.> 

Hniisg  vaUtx  mcUob  is;  of  the  Edncation  Law  wbare  mttkn  were  not 
■erred  npon  all  of  the  officiala  entitled  theieto  made  valid  by  want  of 
objecUonB. 

Where  the  trustee  of  one  of  the  dialricta  alTected  b)-  the  proposed 
ehan)(e  and  the  district  superintendent  called  a  meeting  and  tailed  to 
notify  the  town  clerk  and  tlie  supervisor  to  attend,  and  the  latter  never- 
theless attended  and  appellant  failed  to  request  the  town  clerk  to  attend, 
the  failure  to  notify  tbem  was  waived.  Additional  educational  advan- 
tages outweigh  the  (Ejection  of  increased  cost. 

William  Brennan,  Jr..  attorney  for  respondents. 
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Drapeb,  Commisaioner. —  District  Superintendeat  Dann  of  the 
second  supervisory  district  of  the  county  of  Erie  executed  an 
order  altering  the  boundaries  of  district  No.  4  and  union  free 
school  district  No,  9,  town  of  Cheektowaga,  county  of  Erie,  by 
taking  a  certain  portion  of  the  former  district  and  annexing  it  to 
the  latter.  This  order  was  executed  by  the  district  superintendent 
on  June  22,  1912,  to  take  effect  September  27,  1912.  The 
trustee  of  district  No.  4  refused  to  give  his  consent  to  the  pro- 
posed alteration  and,  pursuant  to  section  125  of  the  Education 
Law,  the  district  superintendent  gave  notice  of  a  hearing  to  be 
held  by  him  July  3,  1912.  The  trustee  alleges  that  he  did  not 
know  of  the  provision  of  the  law  authorizing  him  to  request  the 
town  clerk  and  supervisor  of  the  town  to  be  associated  with  the 
district  superintendent  in  the  hearing,  until  the  time  when  the 
hearing  was  held.  The  supervisor  was  present  at  the  hearing 
and,  presumably  upon  the  request  of  the  appellant  trustee,  aat 
with  the  superintendent  and  participated  in  the  hearing.  The 
appellant  seems  to  have  acquiesced  in  the  absence  of  the  town 
clerk,  by  failing  to  request  his  attendance,  so  that  any  defect  in 
the  proceedings  caused  by  the  town  clerk's  non-participation 
therein  has  been  waived.  Such  an  objection  cannot  be  first  raised 
on  an  appeal  from  the  decision  on  the  hearing.  In  this  case  the 
objections  to  the  superintendent's  orders  were  heard  and  the  vote 
upon  its  confirmation  was  a  tie,  the  superintendent  being  in  favor 
and  the  supervisor  of  the  town  against  it.  It  is  provided  in  sub- 
division 3  of  section  125  of  the  Edtieation  Law  that  "  a  tie  vote 
shall  be  regarded  a  decision  for  the  purpose  of  an  appeal  on  the 
merits."  This  appeal  therefore  brings  up  for  review  the  merits 
of  the  order  and  requires  the  commissioner  of  education  to  either 
affirm,  modify  or  vacate  such  order. 

The  appellant's  petition  does  not  definitely  state  in  what 
respect  the  residents  of  his  district  are  adversely  affected  by  the 
order.  He  merely  states  that  "  the  persons  residing  in  said  dis- 
trict annexed  and  the  property  owners  thereof,  are  very  much 
opposed  to  the  annexing  of  the  territory  described,  for  the  reason 
that  their  taxes  will  be  very  much  increased,  and  beoniisp  their 
children  will  have  about  a  mile  farther  to  go  to  school  if  sfli<' 
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nnioD  school  house  is  located  as  at  present,  or  on  one  of  the  pro- 
posed sites  to  be  voted  by  the  people  of  union  free  school  district 
No.  9."  This  statement  is  not  sustained  by  proof  of  any  kind ; 
the  naines  of  the  taxable  inhabitants  of  the  territory  affected  by 
the  order,  with  the  valuation  of  their  property  and  the  number 
of  children  of  ochool  age  residing  within  this  territory  are  not 
given ;  no  map  is  annexed  to  his  petition  so  that  it  is  impossible 
to  ascertain  the  distance  from  the  schoolhousea  in  the  districts  of 
the  residents  of  the  territory  transferred  from  one  district  to 
the  other.  All  of  these  matters  are  required  to  be  set  forth  in 
the  petition  by  rule  II  of  the  Bulea  of  Practice  relating  to  appeals 
to  the  commissioner  of  education.  WMle  a  failure  to  comply 
with  this  rule  will  not  defeat  the  appeal,  there  must  at  least  be 
sufficient  evidence  adduced  to  affirmatively  show  that  the  appellant 
and  the  residents  of  the  district  are  materially  injured  by  the 
order.  The  appellant  hss  failed  to  prove  hia  ease,  and  the  appeal 
could  be  dismissed  upon  this  ground. 

But  the  respondents  have  supplied  many  of  the  appellant's 
omissions  and  apparently  desire  that  the  propriety  of  the  order 
be  determined  upon  its  merits.  It  seems  proper  to  consider  the 
ease  with  this  object  in  view.  Soth  of  these  districts  have  un- 
usually great  assessed  valuations,  owing  to  the  numerous  railroads 
wbich  traverse  them,  each  of  them  having  an  assessed  valuation 
of  more  than  $800,000.  The  tax  rate  in  union  free  school  dis- 
trict No.  9  for  last  year  was  slightly  more  than  $8  on  $1,000, 
while  that  in  district  iN'o.  4  was  about  $1.37.  The  valuation  of 
the  property  transferred  to  the  union  free  school  district  is  in  the 
neighborhood  of  $125,000.  The  union  free  school  district  has  a 
g^raded  school  with  a  junior  high  school  course,  and  employs  seven 
teachers.  The  other  district  has  a  two  department  school  which 
is  and  has  been  very  much  overcrowded.  It  thus  appears  that 
the  proposed  alteration  will  materially  strengthen  the  union  free 
school  district  without  adding  any  substantial  burden  to  the  other 
district.  The  union  free  school  district  is  thickly  settled,  nearly 
alt  of  the  male  residents  of  the  district  being  mechanics  and 
laborers,  while  the  other  district  is  more  sparsely  settled,  being 
Dot.  R«p.  Vol.  II.— 86 
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lai^ly  taken  up  by  Bm&U  farms.  It  naturally  follows  that  the 
former  district  is  required  to  provide  school  facilities  for  a  much 
larger  school  population.  It  seems  clear,  therefore,  that  so  far  as 
the  relative  interests  of  the  two  districts  aa  a  whole  are  concerned 
common  school  district  No.  4  may  reasonably  be  required  to  give 
ap  to  imion  free  school  district  No.  9  the  territory  transferred 
by  the  order. 

It  remains  to  consider  the  effect  of  the  order  upon  the  residents 
and  children  living  in  the  territory  annexed  to  district  No.  9. 
There  are  about  fifty  persons  residing  in  this  territory  and  about 
fifteen  children  of  school  age,  only  seven  of  whom  have  attended 
tba  public  school  in  district  No.  4,  None  of  these  residents  have 
appeared  to  oppose  the  order.  The  respondents  insist  that  the 
school  facilities  of  this  entire  community  will  be  materially  im- 
proved by  this  order.  The  children  living  within  the  annexed 
territory  will  doubtless  have  much  better  educational  advantages. 
With  the  proposed  new  building,  the  establishment  of  industrial 
courses  of  instruction  and  the  secondary  education  to  be  obtained 
in  the  high  school,  it  is  evident  that  they  will  be  able  to  avail 
diemselves  of  school  privileges  superior  to  those  offered  in  district 
No.  4.  The  proposed  new  school  building  will  be  conveniently 
accessible  to  these  pupils.  Some  of  them  will  have  to  travel  a 
greater  distance  than  was  formerly  required  of  them  but  in  no 
case  will  the  distance  exceed  two  miles,  and  the  location  of  rail- 
road crossings  is  such  as  to  make  attendance  at  the  school  in  dis- 
trict No.  9  much  less  dangerous.  The  matter  of  taxation  is 
doubtless  important  to  the  taxpayers  in  the  annexed  territory. 
Their  school  taxes  will  be  increased  but  not  to  such  an  extent  as 
to  be  excessive.  The  additional  educational  advantages  derived 
from  the  alteration  by  the  entire  community  are  sufficient  to 
overcome  such  objections  as  may  be  based  on  increased  taxation. 

A  careful  consideration  of  local  conditions,  together  with  the 
natural  presumption  in  favor  of  the  reasonableness  of  the  district 
superintendent's  order,  lead  to  the  conclusion  that  such  order  will 
promote  the  educational  welfare  of  this  community.  The  order 
must  therefore  be  affirmed. 

The  appeal  is  dismissed. 
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In  the  Matter  of  the  Appeal  from  the  Proceedinga  of  a  Special 
Meeting  in  School  Difitrict  No.  6,  Town  of  North  Elba,  County 
of  Ebboz,  Held  Anguat  27,  1912,  to  Select  a  New  Site  for  a 
SchoolhooBCk 

Case  No.  105. 

(Decided  Juiur;  10,  IMS.) 

Effect  of  utlen  of  the  choinnu  of  «  ichool  meetliis  la  refuliiK  to  accept 
the  rote  of  «  qualified  pereon. 

At  a  acbool  meeting  a  qualified  voter  was  challenged  and  her  vote  was 
refuaed.  It  did  Dot  appear,  on  the  appeal,  that  her  vote  il  accepted 
would  have  made  any  difference  in  the  vote.  Held,  tliat  the  refusal  to 
■eeept  this  vote  did  not  invalidate  tbe  meeting. 

Dbapbb,  Connnissioner. —  The  petition  herein  ahows  that  a 
special  meeting  was  dnlj  called  in  school  district  No.  5,  town  of 
North  Elba,  county  of  Easex,  on  the  27th  day  of  August,  1912, 
to  select  a  new  site  for  the  schoolhouse  in  said  district  It  is 
alleged  that  one  person  who  was  a  qualified  voter  was  challenged 
and  that  the  chainnan  of  the  meeting  refused  to  accept  her  vote. 
It  doea  not  appear  that  the  result  would  have  been  changed  if  this 
▼ote  had  been  accepted  and  counted.  There  is  nothing  in  the 
papers  to  indicate  that  there  was  any  other  defect  in  the  proceed- 
ings. This  all^^  defect,  in  the  absence  of  proof  showing  that 
the  vote  if  received  and  counted  would  have  changed  the  result, 
is  not  sufficient  to  justify  an  order  setting  aside  the  meeting. 

The  appeal  is  dismissed. 
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In  th«  Matter  of  tlie  Appeal  of  Gbohok  P.  Becker  from  the 
Action  of  Edward  Graff,  Tniatee  of  School  District  No.  1, 
BannJTigtoii,  Wyoming  County. 

Case  No.  106. 

[Decided  Januarj  10,  1913.) 

CoMtrnctloii  of  a  tucher*!  contnct,  where  lie  wu  vn&ble  to  f  nlfil  hia  contract 
by  teaaon  of  the  Khool  beint  closed  withont  fault  on  his  part 

Where  e  teacher  was  conducting  a  school  under  a  contract  for  m  term 
of  thirty-two  weeks,  the  school  was  ordered  closed  for  six  weeks  because 
of  an  epidemic  of  smallpox.  For  the  first  three  weeks  of  the  sis,  the 
appellant's  family  was  quarantined.  Under  these  tacts  the  appellant 
was  entitled  to  pay  for  the  last  three  weeks,  but  not  for  the  period  of 
quarantine,  as  that  was  his  own  misfortune  and  inust  be  borne  by  him. 

Dbapeb,  Commissioner. —  The  appellant  was  employed  as  a 
teacher  in  school  district  No.  1,  town  of  Bennington,  comity  of 
Wyoming.  A  contract  was  made  by  him  with  the  trustee  for  a 
tenn  of  thirty-two  weeks  beginning  September  11,  1911,  contain- 
ing no  reservation  as  to  a  vacation.  The  appellant  alleges  that 
the  school  was  closed  during  the  term  of  this  contract  for  a  period 
of  six  weeks,  upon  orders  issued  by  the  trustee  and  the  board  of 
health  of  the  town  because  of  the  existence  of  an  epidemic  of 
smallpox  in  the  community.  During  three  weeks  of  this  period 
the  appellant's  family  was  quarantined  and  he  was  therefore 
unable  to  fulSl  his  part  of  the  contract.  After  the  expiration  of 
this  period  he  was  in  physical  condition  to  teach  the  school,  and 
was  ready  and  willing  so  to  do.  The  school  remained  closed  for 
a  further  period  of  three  weeks  because  of  the  refusal  of  the 
health  authorities  to  permit  it  to  be  opened.  This  period  extended 
from  January  2  to  January  21,  1912.  The  appellant  complains 
that  he  has  not  been  paid  for  the  period  that  the  school  was 
closed,  after  he  was  able,  willing  and  ready  to  teach.  There  ia 
no  dispute  as  to  these  facts.  The  trustee  of  the  district  has  been 
served  with  the  petition  but  has  failed  to  answer  the  same.  Ths 
all^ations  thereof  must  therefore  be  deemed  admitted. 
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A  teacher's  right  to  compenBatiou  ia  measured  bj  the  terms  of 
hia  contract.  If  a  teacher  ia  physically  incapacitated  and  there- 
fore unable  to  perform  the  services  under  his  contract  he  cannot 
insist  upon  payment  of  compensation  for  the  period  of  his  disa- 
bility. The  misfortune  is  his  and  he  cannot  compel  the  district 
to  aid  him  in  bearing  the  burden.  On  Uie  other  hand,  if  the 
school  in  the  district  is  required  to  be  closed  by  some  act  for 
which  the  teacher  ia  not  responsible,  the  district  must  suffer  the 
loss  and  not  the  teacher.  A  teacher's  contract  is  binding  upon  the 
district  and  gives  him  a  legal  right  to  the  compensation  due  diere- 
under,  if  he  has  complied  with  its  terms.  There  is  no  doubt  aa 
to  the  authority  of  health  officers  to  order  a  school  closed  when 
the  existence  of  a  contagious  disease  in  the  community  endangers 
the  health  of  the  pupils  and  the  closing  of  the  school  will  tend 
to  prevent  the  spread  of  the  disease.  But  this  act  does  not  affect 
the  force  and  effect  of  a  teacher's  contract,  because  he  ia  not  re- 
sponsible for  it.  If  be  is  able  and  ready  to  perform  the  services 
for  which  he  has  contracted  he  must  be  paid  for  the  time  that  the 
school  is  closed  pursuant  to  the  order  of  the  health  autliorities.  . 
To  hold  otherwise  would  nullify  the  legal  effect  of  the  teacher's 
contract  and  force  him  to  bear  substantially  the  entire  burden  of 
adopting  this  measure  of  protecting  the  public  health.  This 
would  be  unfair  and  unequitable. 

It  must  be  held  that  the  appellant  is  entitled  to  compensation 
at  the  rate  of  twelve  dollars  per  week  for  the  three  weeks  that  the 
school  was  closed  by  the  order  of  the  health  officer  of  the  town  of 
Bennington,  after  the  appellant  was  able  and  ready  to  teach  the 
school  as  provided  in  his  contract 

The  appeal  is  sustained. 
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Is  the  Matter  of  the  Dissolutioii  of  Uhioh  Fbee  School  Dib- 
TBiCT  No.  1,  Town  of  New  Lebanon,  County  of  Columbia, 
and  its  re-organisatioB  &s  two  separate  common  school  districts. 

Case  No.  107. 

(Decided  Jamuarj  22,  1913.) 

Failure  to  call  «  special  macting  «(  qnalifled  el«cton  to  coasidai  laorgaid' 

UtlOD. 

Section  146  of  the  Education  Iaw  is  clear  as  to  the  du^  of  the  board 
of  education,  upon  petition  properly  made,  to  call  &  special  meeting  to 
Tote  upon  the  question  of  disMUing  the  district  and  reorganising  ai  two 
•eparate  school  distTiota, 

Dbapek,  Commissioner. —  The  appellants  are  resident  tax- 
payers of  union  free  school  district  No.  1,  town  of  New  Lebanon, 
county  of  Columbia.  They  complain  of  the  failure  of  the  board 
of  education  of  such  district  to  call  a  special  meeting  of  the  quali- 
fied electors  thereof  to  vote  upon  a  proposition  for  the  dissolution 
of  such  union  free  school  district  and  its  reorganization  as  a 
common  school  district,  and  to  rescind  an  appropriation  of 
$13,000  made  at  a  previous  district  n^eeting  for  the  erection  of  a 
new  school  building.  It  appears  that  a  petition,  signed  by  twen^- 
one  resident  taxpayers  of  the  district,  was  presented  to  tie  chair- 
man of  the  board  of  education  on  or  about  November  21,  1912, 
requesting  the  board  to  call  a  special  meeting  of  the  district  to 
consider  and  pass  upon  such  propositions.  The  board  met  No- 
vember 26,  1912,  but  no  action  was  taken  on  tie  petition,  and  U 
is  alleged  that  no  meeting  had  been  called  prior  to  December 
16,  1913,  the  date  of  instituting  the  appeal. 

The  law  is  clear  as  to  the  duty  of  the  board  of  education  in 
respect  to  the  subject  matter  of  such  petition.  Section  146  of 
the  Education  Law  is  as  follows: 

Id  any  union  free  school  district  established  under  tbe  law*  ol  thia  state, 
and  which  shall  have  been  established  for  one  year  or  mere,  it  shall  be  tlis 
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duty  of  the  board  ol  education,  upon  the  npplicatioD  of  fifteen  resident  tax- 
pajrers  of  such  district,  to  call  a  special  meeting  in  the  nianner  provided  hj 
law,  for  the  purpose  of  determining  whether  application  shall  he  made  in 
the  manner  hereinafter  provided,  for  the  dissolution  of  such  union  free 
school  district,  and  for  its  reorganisation  as  one  or  more  common  aebool 
districts. 

UnioD  free  school  dietrict  No.  1,  town  of  New  Lebanon,  waa 
established  more  than  a  year  ago.  The  petition  was  signed  bj  the 
required  number  of  resident  taxpayers  and  was  duly  presented 
to  the  board.  It  thereupon  became  the  statutory  duty  of  the 
board  to  give  the  required  notice  of  a  special  meeting  to  vote 
upon  the  proposition  to  dissolve  the  union  free  school  district 
and  re-organize  the  two  districts  which  were  consolidated  aa 
common  school  districts.  The  board  has  no  discretion  in  the 
matter.  The  duty  to  act  is  mandatory  and  should  have  been  per- 
formed within  a  reasonable  time. 

The  proposition  to  rescind  the  appropriation  previously  made 
by  the  union  free  school  district  for  tie  purchase  of  a  new  site 
and  the  erection  of  a  new  school  building  may  properly  be  voted 
upon  at  the  same  meeting  as  the  proposition  to  dissolve  the  dis- 
trict. The  district  had  determined  upon  the  expenditure  of 
$12,000  for  such  purposes.  The  building  was  to  be  erected  at 
a  place  near  the  center  of  the  two  districts.  If  it  is  determined 
that  the  two  districts  which  were  established  as  a  union  free 
school  district  should  again  become  common  school  districts  It 
would  become  necessary  for  them  to  maintain  their  own  school 
buildings,  and  there  would  be  no  reason  for  the  appropriation 
sou^t  to  be  rescinded. 

The  appeal  is  sustained. 
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In  the  Matter  of  the  Oohtbact  fob  the  Inbtbuction  of  Chii^ 
DBEK  OF  School  Distbict  No.  10,  tovn  of  Van  Buro,  coon^ 
of  Onondaga. 

Case  No.  109. 

(Decided  March  6,  1013.) 

ndlare  to  show  aulBdeut  necenlty  fot  a  faome  uhM^ 

The  records  of  the  department  show  that  ia  the  school  year  lOll-lftU 
th«  dail;  average  attendance  at  the  District  No.  10  school  was  two. 
It  waa  not  ahown  that  over  three  or  four  pupils  would  attend.  Under 
these  circumstances  it  was  proper  for  arrangements  to  be  made  to  send 
tlie  district  pupils  to  an  outside  school. 

DrapkB)  Commissioner, — Edward  O'Brien  who  reBides  in  school 
district  No.  10,  town  of  Van  Buren,  count;  of  Ononda^  and 
is  a  ta^ayer  thereof,  haa  filed  a  verified  petition  protesting 
against  the  approval  of  a  contract  made  by  W.  J.  Walters,  the 
truBtee  of  such  district,  with  the  board  of  education  of  anion  free 
Bchool  district  No.  16,  towns  of  Lysander  and  Van  Barest,  in  such 
county,  for  the  instruction  of  the  pupils  of  the  former  district 
He  insists  that  there  is  a  sufficient  nnmher  of  pupils  in  the  dis- 
trict to  maintain  a  hcsne  school,  and  that  it  would  he  for  the 
educational  advantages  of  such  pupils  to  open  and  maintain  snch 
school.  It  appears  from  the  records  of  this  department  that  a 
school  was  maintained  in  this  district  during  the  school  year  of 
1911-1912  and  that  only  four  pupils  were  r^^istered  and  the 
average  daily  attendance  waa  two.  The  annual  meeting  adopted 
A  reeolutioQ  authorizing  the  trustee  to  dose  the  fl<^ool  for  the 
ensuing  school  year  and  to  contract  with  union  free  school  dis- 
trict No.  16,  towns  of  Lysander  and  Van  Buren,  for  the  instmo- 
tion  of  its  pupils,  and  also  voted  to  pay  the  expenses  of  trans- 
porting the  children  of  school  age  in  such  district  to  the  school 
in  district  No.  16,  for  the  school  year,  over  the  Syracuse,  Lake 
Shore  and  Northern  railroad. 

The  complainant  has  one  child  of  seven  yean  of  age  whom 
he  does  not  desire  to  attend  school  outside  of  the  district.     Such 
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child  IB  ratitled  to  tlie  [H^vilege  of  troneportatioD  under  tbe 
resolution  adopted  at  the  annual  meeting.  Nearly  all  of  the 
parents  of  the  district  are  satisfied  With  the  arrangement  thus 
made  for  the  instruction  and  transportation  of  their  children. 
It  is  apparent  from  the  papers  presented  that  not  more  than  three 
or  four  of  the  twelve  or  thirteen  pupils  of  the  district  would 
attend  the  home  school  if  it  were  opened  and  maintained.  Trans- 
portation hj  railroad  is  obriously  not  desirable  for  children  so 
young  as  that  of  the  complainant,  and  he  doubtless  has  just 
grounds  for  his  claim  that  he  will  be  better  served  by  a  hixne 
school.  But  this  does  not  afford  sufficient  cause  for  setting  aside 
the  preference  of  a  large  majority  of  the  parNits  of  the  district  as 
evinced  by  the  resolution  adopted  by  the  annual  meeting.  The 
ocmtract  for  instruction  with  district  No.  16,  towns  of  Lysander 
and  Van  Suren,  is  thereftne  ^proved,  with  the  condition  that 
provision  be  made  for  the  payment  out  of  district  funds  of  the 
cost  of  transportation  of  all  pupils  whose  parents  do  not  provide 
such  transportation. 

The  appeal  is  dismissed. 


In  the  Matter  of  the  Appeal  op  Willaiu)  H.  Moss,  trustee  of 
District  No.  Y,  town  of  Niles,  county  of  Cayuga,  from  an  order 
of  District  Superintendent  of  Schools,  Hbbbt  Gbxenfibld, 
directing  the  purchase  of  school  furniture. 

Case  No.  ]10. 

(Decided  March  T,  lOIS.) 

Tbo  Olstrict  Baperlntudeiit  Is  durKo!  with  the  dnty  of  vt&ning  new  and 
proper  achool  furniture  under  •nhdlTiaioti  6  of  Mctlon  395  of  the  Bdvcatioa 
Law. 

Where  furniture  wma  purchated  noaTly  thirty  years  ago  whcr  older 
•Dd  larger  pupib  were  in  attendance  and  it  ia  not  shown  that  the  furni- 
ture can  be  suitably  repaired  the  order  of  the  diitrict  superintendent  wUI 
will  atand. 

Drapbb,  Commissioner. —  The  appellant  herein,  Willard  H. 
MosB,  is  sole  trustee  of  school  district  No.  7,  town  of  Nilea,  county 
of  Cayuga.    He  complains  of  an  order  issued  by  Henry  Green- 
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field,  district  superintendent  of  Bchoola  of  the  fifth  superviaorv 
district  of  the  county  of  Cayuga,  directing  him  to  purchaee  twenty 
new  single  pupils'  desks  ahd  a  teacher's  desk  for  the  school  in 
such  district.  The  appellant  alleges  in  his  petition  that  such 
pupils'  desks  are  not  needed^  that  provision  has  been  made  for 
the  repair  of  the  desks  now  in  use  and  that  when  so  repaired  the; 
will  be  adequate  and  sufiicient  for  the  use  of  the  pupils  of  the 
district.  He  states  that  a  contract  had  "been  made  for  placing 
new  tops  on  the  old  desks  prior  to  the  issuance  of  the  order  from 
which  he  appeals. 

The  district  superintendent  issued  his  order  pursuant  to  the 
provisions  of  subdivision  6  of  section  395  of  the  Education  Law 
which  makes  it  the  duty  of  a  district  superintendent, 

where  in  his  opioion  taj  fnrnttiire  ia  nttflt  for  vue  and  not  worth  repairing, 
or  when  anfflcient  lurniture  i*  not  provided,  to  direct  that  such  new  furni- 
ture Bball  be  provided  aa  he  deems  necesaary,  but  the  amount  thne  directed 
to  l>e  expended  shall  not  exceed  in  any  one  year  one  hundred  dollars. 

An  order  issued  under  this  provision  of  the  law  must  be  con- 
sidered as  presumptively  authorized.  An  appeal  may  be  taken 
by  ft  trustee  from  such  an  order  to  the  commissioner  of  education, 
but  the  order  will  be  sustained  and  the  trustee  will  be  required  to 
comply  with  it,  unless  it  appears  by  a  positive  preponderance  o£ 
evidence  that  the  old  furniture  may  be  suitably  repaired,  and  that 
the  new  furniture  is  unnecessary.  The  appellant  has  failed  to 
present  sufficient  proof  to  meet  this  requirement.  The  desks 
were  mutilated  by  long  use.  They  were  improperly  constructed 
to  meet  the  present  needs  of  the  pupils  of  the  district  They  were 
purchased  nearly  thirty  years  ago,  when  older  and  lai^er  pupils 
were  in  attendance  at  the  school  tiian  at  the  present  time.  In 
view  of  these  circumstances  it  must  be  held  that  the  respondent 
acted  within  his  authority  in  directing  the  purchase  of  new  desks. 

The  trustee  of  this  district  must  immediately  purchase  new 
desks  as  directed  by  the  order  from  which  he  has  appealed.  The 
amount  required  for  such  purchase  must  be  included  either  in 
a  special  tax  levy,  or  in  the  next  annual  tax  levy  of  the  district, 
and  be  collccffd  as  provided  by  law. 

The  appeal  is  dismissed. 
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In  the  Matter  of  the  Appeal  of  Welliam  Soabff  and  John 
SoHAiBBB,  Jb.,  from  the  tax  list  of  the  trustee  of  district  No. 
4,  town  of  Colonie,  county  of  Albany,  and  town  of  Niakayunt, 
ooimty  of  ScheneeUdy. 

Case  No.  111. 
(Docided  lUreh  7,  1019.) 

IqualkalltB  •!  nlnatlons  iind«i  nctioii  414  of  th«  Bdneatln  Law. 

The  obTioiu  purpoae  of  the  *tttnt«  ii  to  equalize  vAlnea  betwem  two 
•r  Biore  townj,  parts  of  which  compiiie  a  ichool  diatrict,  where  the 
■saeeaoT*  of  one  town  hAve  failed  to  perform  their  atatutor;  dut;  and  as 
a  reeuH  the  taxpAyera  in  the  part  of  the  diBtrict  lying  in  that  town  are 
favored  advenely  to  the  intereeta  of  thoie  who  live  in  other  paita  of  the 
diatrict 

Frost,  Daring  &  Warner,  attorneys  for  aj^teUanta. 

Dbapsb,  Commiaaioner.— -It  appears  from  the  papers  in  this 
appeal  that  the  trustee  of  school  district  No.  4,  towns  of  Oolonie 
and  Niskayuna,  counties  of  Albany  and  Schenectady,  respectively, 
pr^ared  bis  tax  list  and  delivered  the  same,  with  the  warrant  for 
the  collection  of  the  taxes  therein  aBsessed,  to  the  collector  of 
such  diatrict,  on  October  26,  1913.  This  tax  list  ia  alleged  to 
be  erroneous  in  that  the  trustee  has  failed  to  fuUy  observe  an 
equalization  of  the  valuation  of  real  property  in  the  parts  of 
Buch  district  situated  in  the  towns  of  Colonie  and  Niskayuna, 
which  was  duly  made  in  or  about  the  year  1888.  No  equalizatirai 
has  been  made  in  the  district  sinoe  that  time.  The  trustee  admits 
that  he  did  not  follow  this  eqn&lization  and  contends  diat  it  is  not 
now  operative  and  may  not  legally  control  the  asseesm^it  of  real 
property  in  such  district  at  the  present  time.  The  caily  material 
queetion  at  issue  is  whether  the  equalization  of  valuations  made 
in  the  year  1888  is  now  controlling.  It  is  not  alleged  that  this 
equalization  has  be^  followed  each  year  since  1888,  al&ough 
the  attorneys  for  the  appellants  state  this  to  be  the  fact  in  the 
brief  which  th^  have  snbmitted. 
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Section  414  of  the  Education  Law  of  1910  provides  for  the 
equalization  of  the  valuation  of  real  property  in  a  school  district 
which  embraces  parts  of  two  or  more  towns.  This  law  does  not 
differ  materially  from  that  in  force  in  1888.  The  (.equalization  is 
made  upon  the  request  of  the  trustee  of  the  district  or  three  or 
more  taxpajere  therein,  by  the  supervisors  of  the  towns.  The 
section  provides  in  subdivision  2  thereof  that 

If  it  is  ascertained  that  aucli  aBHesBments  are  not  relatively  equal,  aneli 
supervisora  ahall  determine  the  relative  proportion  of  taxes  that  ought  to 
be  aBBcaaed  upon  the  real  propert;  of  the  parta  of  such  district  lying  in 
different  towns,  and  the  trustee  of  such  district  eball  thereupon  assess  the 
proportion  of  any  tax  thereafter  to  be  raised,  according  to  tbe  determination 
of  Buch  supervieora,  until  »eio  a»«e»Bment-rollt  of  ihe  town*  ahall  be  perfected 
ami  filed,  using  the  aaBeBBment-roIls  of  the  several  towns  to  distribute  tbe  aaid 
proportion  among  the  persona  liable  to  l>e  assessed  for  the  sanM. 

This  section  seems  to  have  been  originally  enacted  in  recogni- 
tion of  the  fact  that  town  assessors  do  not  always  comply  with 
the  law  which  requires  them  to  assess  all  taxable  real  property 
therein  at  its  full  value.  The  obvious  purpose  is  to  equalize 
values  between  two  or  more  towns,  parts  of  which  comprise  a 
school  district,  where  the  assessors  of  one  town  have  failed  to 
perform  their  statutory  duty  and  as  a  result  the  taxpayers  in  the 
part  of  the  district  lying  in  that  town  are  favored  adversely  to 
the  interests  of  those  who  live  in  other  parts  of  the  district.  It 
may  not  be  assumed  that  because  one  board  of  assessors  has  failed 
to  perform  its  duty  in  assessing  property  at  its  full  value,  succeed- 
ing boards  will  continue  in  such  failure  of  duty.  The  town 
assessors  of  one  town  may  one  year  unlawfully  assess  at  less  than 
full  value,  and  the  next  year  may  assess  at  fall  value.  If  the 
assessors  of  each  town  have  assessed  at  full  value  there  is  no 
ground  for  equalization.  The  statute  in  question  recognizes  this 
when  it  expressly  provides  that  the  determination  of  the  super- 
visors shall  govern  the  assessment  of  real  property  by  (he  trustees 
of  the  district  "  until  new  assessment-rolls  of  the  towns  shall  be 
perfected  and  filed."  The  true  purpose  and  intent  of  the  statute 
can  only  be  effectuated  by  requiring  a  new  equalization  each  year 
when  facts  appear  indicating  that  by  adopting  the  assessments 
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made  hy  the  town  aaseasors  taxable  real  property  in  certain  por- 
tion of  the  district  will  be  made  to  bear  more  than  its  lull  share 
of  the  burden  of  maintaining  the  school  in  the  district  In  view 
of  this  obvious  and  unambiguous  intent  of  the  statute,  the  authori- 
ties cited  by  the  appellants'  attorneys  lose  their  force,  and  do  not 
seem  to  be  controlling,  assuming  that  the  trustees  of  this  district 
have  followed  the  equalization  made  in  1888,  e:scept  the  respondent 
trustee,  although  such  fact  has  not  been  established  by  the  evidence 
adduced. 

It  is  admitted  by  the  respondent  trustee  that  he  erroneously 
assessed  certain  real  property  at  less  than  the  full  value  stated 
in  the  assessment-rolls  of  the  town  of  Colonic.  He  does  not  suffi- 
ciently explain  how  this  occurred.  His  failure  in  this  r^ard  does 
not  affect  the  determination  of  the  question  as  to  the  effect  of 
t^e  equalization  made  in  1888,  A  certificate  accompanies  this 
decision,  issued  upon  his  application,  as  provided  in  section  434 
of  the  Education  Law,  which  authorizes  him  to  withdraw  the  tax 
list  and  warrant  from  the  hands  of  the  collector  for  the  purpose  of 
amendment  and  correction.  He  is  directed  to  comply  with  such 
certificate,  and  re-assees  the  property  in  question  at  its  full  value, 
as  shown  by  the  town  assessment-roll. 


The  appeal  is  dismissed. 


In  the  Matter  of  the  Appeal  of  John  Rice  and  others  from  an 
act  of  Almon  Hanry,  Trustee  of  School  District  No.  7,  town 
of  Solcm,  Cortland  county. 

Case  No.  112. 

(Decided  Much  13,  ItU.) 

ConttJtct  for  tbe  tran«poit«tioii  of  pupilB. 

Such  a  contract  will  be  allowed  to  stand  unleu  it  Ib  afflrnuitiTelj 
iliown  by  competent  proof  tli»t  the  arrKUgement  made  by  tbe  tniste* 
doea  not  ulequatel;  provide  for  the  welfare  of  the  children  to  be  cajried. 
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Thompson  &  MarselJ,  attomeya  for  appellants. 

Jamea  F.  Tobin,  attamey  for  reBpondwit 

Bkapbb,  CcHomiasioner. —  The  appellants  complain  of  the 
action  of  the  trustee  of  district  No.  1,  town  of  Solon,  coun^  of 
Cortland,  in  awarding  a  contract  for  the  transportation  of  the 
pupils  of  such  district  to  district  No.  5  of  such  town,  during  the 
school  year  of  1912  and  1913.  It  is  allied  in  the  petition  that 
such  contract  wa«  executed  on  or  about  September  23,  1912,  by 
the  trustee  of  such  district  No.  7,  and  Fred  Moak,  by  the  terms 
of  which  the  said  Moak  agreed  to  furnish  a  comfortable  and 
proper  conveyance  for  the  transportation  of  pupils,  for  the  sum 
of  one  dollar  and  forty-five  cents  for  each  day  that  such  pupils 
were  conveyed.  The  parties  do  not  agree  as  to  the  action  of  the 
district  meeting  which  authorized  this  contract  to  he  made.  It 
seems  established  however  that  on  August  23,  1912,  a  special 
district  meeting  was  held  to  consider  the  questiwi  of  conveying 
the  pupils  of  the  district.  The  trustee  alleges  that  it  was  then 
voted  to  authorize  the  trustee  to  "  hire  a  proper  conveyance  to 
convey  said  pupils  from  school  district  No.  7  to  school  district 
No.  6  in  said  town  of  SoIoti."  The  appellants  alleged  that  it 
was  agreed  by  all  present  that  the  contract  for  conveying  the 
children  should  be  let  to  the  lowest  bidder.  This  is  denied  by 
the  trustee.  It  does  not  appear  that  any  resolution  or  motion  to 
this  effect  was  voted  upon  or  carried.  It  further  appears  from 
the  petition,  and  is  not  denied  by  the  trustee,  that  one  of  the 
appellants  submitted  a  bid  to  carry  the  children  for  one  dollar 
per  day  for  each  day  that  they  were  carried.  The  trustee  allies 
that  this  bidder  was  not  a  proper  person  to  carry  the  chUdreo 
and  that  he  did  not  have  suitable  v^icles  and  horses  to  properly 
oonvey  such  children. 

Where  a  C(»itroversy  arises  as  to  the  award  of  a  contract  for 
the  transportation  of  pupils  in  a  district  which  has  contracted 
for  the  instruction  of  its  pupils,  it  wiU  be  assumed  that  the 
trustee  has  acted  for  the  best  interestA  of  the  (duldren,  and  that 
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he  lias  proper  regard  for  their  care  and  protection.  A  contact 
of  trau^rtation  will  be  allowed  to  stand  unless  it  is  affirmaUvelj 
shown  by  competent  proof  that  the  arrangement  made  by  the 
tnutee  does  not  adequately  provide  for  the  welfare  of  the  childrrai 
to  be  carried.  CWtracts  for  transportation  imder  the  statute 
relative  to  ccmtraclB  between  districts  for  instruction  are  de- 
pendent upon  the  approval  by  the  Commissioner  of  Education  of 
the  contracts  for  instruction.  Such  contracto  will  not  be  approved 
unless  sufficient  and  appropriate  provisions  are  made  for  trans- 
portation, in  accordance  with  the  rules  of  this  Department  But 
in  every  case  a  transportation  contract  will  be  sustained  unless 
tie  trustee  has  eseeeded  his  anthorily,  or  has  failed  to  require 
suitable  and  safe  means  of  conveyance. 

It  does  not  sufficiently  appear  in  this  case  that  the  trustee  has 
neglected  his  duty  or  exceeded  hie  authority.  Even  if  it  be  con- 
ceded that  he  was  directed  by  a  district  meeting  to  let  the  con- 
tract for  transportation  to  the  lowest  bidder,  he  was  not  required 
to  accept  the  lowest  bid  unless  the  bidder  is  a  suitable  person  to 
drive  the  conveyance  and  the  means  afforded  are  adequate.  It 
was  the  duty  of  the  trustee  to  determine  whether  the  bid  should 
be  accepted  or  not  He  decided  against  the  bidder  and  it  has  not 
been  shown  that  he  erred  in  this  respect 

The  appeal  is  dismissed. 


In  the  Matter  of  the  Appeal  from  the  Aotiok  of  Bistbiot 
Sttpebinteitdeitt  Clask  in  dividing  School  Bistrict  No.  1, 
town  of  Fowler,  county  of  St.  Lawrence. 

Case  No.  US. 

(Decided  Much  19,  1»18.) 

Tka  nda  that  tha  aSncatlaBal  aaTantaset  of  tbe  pnpOa,  an!  not  tlia  tu 
brndan,  TeltaratetL 

If  improTed  ecbool  faeilitiei  reiult  from  ut  order  dividing  a  district 
mad  the  ohknges  Me  cmnineiisurate  with  tha  additioaal  ooat,  such  order 
ahould  be  siutained. 
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A.  K.  Abbott,  attorney  for  appellant. 
Arthur  T.  Johnson,  attorney  for  respondents. 

Drapek,  Conuniaaioner. —  On  the  15tli  day  of  August,  1912, 
District  Superint«ident  of  School  William  T.  Clark,  of  the  first 
Bupervisoij  diBtrict  of  the  county  of  St  Lawrence,  made  an  order 
dividing  school  district  No.  1,  town  of  Fowler,  in  such  county, 
and  establishing  a  new  district,  designated  as  school  district 
No.  11  of  said  town,  comprising  a  portion  of  such  district  No.  1. 
Such  order  was  filed  in  the  town  clerk's  oiBce  of  the  town  of 
Fowler.  The  trustees  of  district  No.  1  refused  to  give  their  con- 
sent to  the  division,  and  a  notice  was  given  to  the  trustees  of  a 
hearing  to  be  had  before  the  district  superintendent  and  the  town 
derk  and  supervisor  of  the  town,  at  a  time  and  place  specified 
therein.  Sudi  hearing  was  duly  held  and  an  opportunity  giv«» 
to  bU  interested  parties  to  present  their  objections.  An  order  was 
thereupon  made  and  signed  by  the  district  superintendent,  town 
clerk  and  supervisor  confirming  the  order  of  the  district  super- 
intendrot.  The  appellant,  Charles  J.  Kelly,  is  one  of  the  trustees 
of  such  district  No.  1,  town  of  Fowler,  and,  in  behalf  of  the  dis- 
trict and  certain  taxpayers  thereof,  appeals  from  this  order. 

Before  passing  upon  the  merits  of  this  controversy,  it  is  proper 
to  call  attention  to  certain  defects  appearing  in  the  order  appealed 
from  and  in  the  petition  and  papers  of  the  appellant.  Theee  de- 
fects have  not  been  called  to  my  attention  by  either  of  the  parties, 
but  are  of  sufficient  importance  to  warrant  attention.  The  order 
establishing  the  new  district  does  not  sufficiently  describe  the 
boimdaries  of  the  proposed  district.  The  law  requires  a  district 
superintendent  to  describe  the  boundaries  of  a  district  by  metes 
and  bounds.  See  Education  Law,  §  122,  subd.  1.  I  do  not  hold 
in  this  case  that  this  is  a  mandatory  requirement  and  that  a 
failure  to  comply  therewith  nullifies  the  order.  But  there  should 
be  substantial  compliance  therewith,  especially  where  a  new  dis- 
trict  is  established.  The  district  superintendent  should  amend 
his  order  by  including  in  it  a  definite  description  of  the  bounda- 
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riefl  of  the  new  district  as  established  by  him.  The  map  which 
the  appellant  has  annexed  to  hi»  papers  does  not  sufficiently 
^ow  the  reaid^icee  of  the  people  in  the  district  which  has  been 
divided  in  reepeet  to  the  two  or  more  school  hotuee  in  the  district, 
80  that  the  effect  of  the  order  upon  the  accessibility  of  residents 
of  the  district  to  the  school  bouse  in  that  portion  of  the  district 
which  r«nains,  can  be  definitely  ascertained.  The  map  attached 
is  not  drawn  to  scale  and  therefore  is  entirely  inadequate  to  indi- 
cate distances.  A  map  which  fails  in  these  respects  does  not  com- 
ply with  the  requirement  of  the  Rules  of  Practice  that  a  map  of 
the  district  be  furnished  on  all  appeals  from  orders  altering  or 
dividing  districts. 

District  Ko.  1,  town  of  Fowler,  was  extensive  in  its  territory 
and  had  an  aseeseed  valuation  of  about  $257,000.  It  comprises  a 
number  of  small  hamlets,  and  haa  for  a  number  of  years  main- 
tained two  school  houses.  One  is  at  the  hamlet  known  as  Little 
York  being  a  two  rocnn  school  house  accommodating  a  sufficient 
number  of  pupils  to  justify  the  employment  of  two  teachers.  At 
the  other  end  of  the  district  is  the  hamlet  of  Emeryville,  about 
two  miles  from  Little  York  at  which  is  located  the  railroad  station 
and  a  pulp  mill  employing  about  forty  men  who  live  with  their 
families  in  the  neighborhood  of  the  mill.  There  is  a  sufficient 
number  of  pupils  at  this  place  to  warrant  the  establishment  and 
maintenance  of  a  good  elementary  school.  A  branch  school  has 
been  maintained  for  the  benefit  of  the  pupils  residing  in  this 
porticm  of  the  district  Such  school  is  located  on  a  cross  road 
traveled  but  little,  badly  drifted  in  winter  and  in  bad  condition 
at  all  times  of  the  year,  so  that  nearly  all  the  pupils  who  are 
required  to  attend  such  school  have  been  greatly  inconvenienced. 
The  building  is  dilapidated  and  out  of  repair  and  it  is  alleged  by 
the  respondents  that  "  it  is  not  and  has  not  been  for  a  number 
of  years  a  safe  or  decent  place  to  attend  school."  The  patrons  of 
this  school  have  endeavored  to  induce  the  district  to  re-locate  this 
building  and  repair  it  so  that  it  would  be  in  proper  condition. 
The  district  has  refused  to  take  any  action  and  at  the  annual 
meeting  held  in  Kay,  1912,  defeated  a  proposition  to  select  a 
Dett.  Rbp.  Vol.  II.— 26 
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new  site  and  to  more  the  building.  It  is  insisted  hy  the  respcmd- 
eota  that  because  of  the  feeling  which  has  been  aroused  between 
tlie  two  ends  of  the  district  the;  will  be  unable  to  obtain  proper 
school  facilities,  since  they  are  in  a  minority  and  have  not  the 
means  to  compel  the  district  to  provide  what  they  need  and  what 
they  are  willing  to  aid  in  providing.  The  district  superintendent 
was  advised  of  this  iobarmonioua  condition  in  the  district  and 
assumed  that  the  educational  interests  of  the  district  would  be 
best  promoted  by  dividing  the  district,  and  thus  permit  eadi  of 
the  contending  parts  of  the  district  to  maintain  its  own  school. 

The  appellants  now  assert  that  they  are  willing  to  accede  to 
the  'wishes  of  the  Emeryville  faction  by  selecting  a  more  con- 
venient location  for  their  school  and  by  building  a  new  school 
building  if  this  order  is  set  aside.  The  respondente  are  not  satis- 
fied that  this  rather  dilatory  expression  of  good  will  may  safely 
be  relied  np(m,  but  insist  that  the  order  should  be  permitted  to 
stand. 

So  far  as  may  be  gathered  from  the  papers  the  portion  of  the 
district  which  remains  will  have  an  assessed  valuation  of  about 
$150,000,  while  that  of  the  new  district  will  be  about  $105,000. 
There  will  be  enough  pupils  in  both  districts  to  maintain  effective 
elementary  schools.  It  follows  therefore  that  the  educational 
welfare  of  the  community  will  not  be  adversely  affected  by  the 
order. 

The  presumption  is  strong  that  the  dietnct  superintendmt  and 
the  town  derk  and  supervisor,  in  taking  the  required  oflScial 
action  to  divide  the  district,  have  done  so  after  full  information 
as  to  the  sdioot  requirranmts  of  the  two  communities,  and  that 
their  act  is  for  the  beet  interests  of  the  schools  of  the  diatriot. 
This  presumptiMi  is  only  overthrown  by  some  positive  evidence 
that  the  people  of  the  district  are  materially  injured  by  the 
change.  The  only  apparent  cause  of  complaint  is  the  deprivaticm 
of  a  considerable  portion  of  taxable  property  which  has  hitherto 
contributed  to  the  support  of  the  school  in  the  old  district  The 
appellants  make  no  claim  that  their  diildren  are  deprived  of 
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school  advantages  or  that  the  sdiool  facilities  of  the  eiotire  com- 
munity are  injured  by  the  division. 

This  oaae,  like  every  other  case  of  a  similar  nature,  must  be 
determined  in  accordance  witJi  the  educational  advantages  to  be 
darived  from  the  order  appealed  from,  and  not  upon  the  sole 
ground  that  the  order  increases  the  tax  burden  of  the  persona 
who  deem  themselves  aggrieved.  If  there  are  improved  school 
facilities,  resulting  from  an  order  dividing  a  district,  reasmably 
otnmnenBurate  with  the  added  cost  of  supporting  the  schools,  sndi 
order  should  be  sustained. 

The  appellants  in  this  case  .have  failed  to  show  that  their  inter- 
eats  are  adversely  affected  by  this  order  to  an  exteut  sufficient  to 
overcome  the  obvious  advantages  to  be  gained  by  the  diviaon, 
and  under  the  circumstances  as  they  are  made  to  appear,  tike  order 
muet  be  allowed  to  stand. 


The  appeal  it  dismissed. 


In  the  Matter  of  the  Application  oi  Johh  G-.  Clutb  and  othen  to 
be  declared  the  duly  elected  School  Commissioners  of  the  Ci^ 
of  Watervliet,  under  the  general  election  held  on  the  fint 
Tnesday  of  November,  1912. 

Case  No.  114. 

(DMided  March  20,  tftlS.)' 

PtdvUou  of  tht  dtartei  of  ttie  dtj  of  Watervliet  lelatlve  to  tlie  ulactioa 
of  acliool  rammluloaeri  conatnied. 

By  inAdvertnice  the  charter  of  Watervliet  w»»  so  amended  as  to  create 
eonflicting  proTiaioni  therein  at  to  whether  school  cominiseioiiere  ehoold. 
be  elected  by  the  people  or  appointed  by  the  major.  The  statute  being 
ambiguoHi  the  record  of  the  state  senate  rclatiTe  to  the  meaMire  may  bo 
eoiiaideTed. 

Frost,  Daring  &  Warner,  attorneys  for  Messrs.  Clute,  McKoui* 
and  Thompson. 
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Benjamin  W.  Kuower,  attorney  for  Board  of  education  of  the 
City  of  Watervliet 

Albert  J.  Danaher,  attorney  for  Meaers.  Becker,  McAndrews, 
McKeever  and  Sheehan, 


Dkapbr,  Commissioner. —  The  appellants  John  G.  Clute,  John 
McKenzie  and  John  J.  Thompson  claim  to  have  heeai  elected 
school  commissioners  of  the  city  of  Watervliet,  and  contest  the 
right  of  Henry  C.  Becker,  Thomas  F.  McAndrews,  John  H. 
McKeever  and  Thomas  F.  Sheehnn,  who  are  now  exercising  the 
powers  and  performing  the  duties  of  school  commissioners  of  such 
city,  to  hold  such  offices.  The  latter  refuse  to  surrender  their 
offices  and  insist  that  they  are  the  legal  incumbents  thereof.  The 
controversy  has  been  submitted  upon  an  agreed  statement  of 
facts.  The  only  question  involved  is  one  of  law  arising  from 
conflicting  provisions  of  the  charter  of  the  city  of  Watervliet 
creating  the  board  of  eduoation  of  such  city  and  providing  for  the 
selection  of  the  cominissioners  constituting  such  board. 

It  appears  from  the  agreed  statement  of  facts  which  has  been 
filed  by  the  parties  that  the  charter  of  the  city  of  Watervliet  waa 
enacted  by  the  legislature  in  1911,  as  chapter  184  of  the  laws  of 
that  year.  Section  5  of  the  charter  enumerates  the  officers  of  the 
city  among  whom  are  "  four  school  commissioners,  who  shall  be 
members  of  the  board  of  education."  Section  6  provides  for  the 
election  of  certain  city  officers,  and  states  that  "  there  shall  be 
elected  by  the  qualified  electors  of  the  city,  a  mayor,  president  of 
the  common  council,  judge  of  the  city  court,  four  school  com- 
nmaioners  and  two  assessors."  Section  9  prescribes  the  terms 
of  oSee  of  elective  officers,  and  includes  therein  the  terms  of 
school  commissioners.  Section  14  provides  generally  for  the 
ctMiduct  of  elections  of  city  officers  and  requires  the  first  election 
of  city  officers  under  the  charter  to  be  held  on  the  Tuesday  suc- 
ceeding the  first  Monday  of  November,  in  the  year  1912.  Such 
secti(Hi  states  that  all  the  elective  city  (^cers  ^all  be  elected  at 
this  first  election,  including  four  school  CMumiaaioners,  two  ^ 
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whom  an  to  hold  office  for  terms  of  three  ^eara  and  two  for 
tcrau  of  five  years. 

It  thus  appears  by  plain  and  unambiguouB  language  that  the 
charter  providee  for  the  election  of  four  school  commiesionerSv  in 
the  same  manner  and  at  the  aame  time  as  other  elective  i^Bcers. 
These  sections  of  the  charter  are  in  direct  ctHiflict  with  the  pro- 
visions of  section  ld6  of  the  same  charter  which  provides  as 
foUowa: 

"  §  166.  Appointment  of  School  Commissioners.  The  mayor, 
within  ten  daya  after  the  passage  of  this  act,  shall  appoint  five 
school  commisaionera.  He  shall  appoint  one  of  theae  commis- 
aioners  for  a  term  ending  January  15,  in  the  year  1912,  one  for 
a  term  ending  January  15  in  the  year  1913,  one  for  a  term  end- 
ing January  IS,  in  the  year  1914,  one  for  a  term  ending  January 
15,  IQ  the  year  1915,  and  one  for  a  term  ending  January  15,  in 
the  year  1916.  The  mayor  shall  thereafter  annually,  between 
the  first  and  fifteenth  day  of  January,  appoint  one  school  com- 
missioner for  a  term  of  five  years,  who  shall  enter  upon  the  term 
of  his  office  on  the  sixteenth  day  of  January  succeeding  his  vp- 
pointment" 

In  accordance  with  this  section  and  pursuant  to  the  authority 
thereby  conferred,  Hon.  Eugene  J.  Hanratta,  mayor  of  the  city 
of  Watervliet,  appointed  Henry  C.  Becker,  Thomas  F.  Mc- 
Andrews,  John  H.  McKeever,  Thomas  F.  Sheehan  and  Dmnis  J. 
CosteUo  as  ecbool  conunissionera  of  such  city,  who  Uiereupon 
qualified  and  entered  upon  the  performance  of  t^eir  duties. 
They  have  served  as  such  commissioners  aince  that  time  and  are 
now  serving  as  such,  except  that  Dennis  J.  Costello  resigned 
November  1,  1911,  and  on  January  15,  1912,  Thomas  Lane  waa 
appointed  in  his  place.  Mr.  Lane  has  not  yet  qualified  as  com- 
missioner. It  is  now  insisted  by  these  appointees  that  they  were 
lawfully  appointed  and  constitute  the  board  of  education  of  the 
city- 
It  appears  from  the  statement  of  the  board  of  county  canvaa- 
eers  of  Albany  county  that  Rav>al  W.  Baker  and  John  G.  Clute 
were  elected  as  school  commissioners  of  Watervliet  for  the  short 
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term  and  Jcixn  McKenzie  and  John  J.  Thompson  were  elected 
as  suck  commissioners  for  the  long  term.  Thej  have  all  qnalified 
as  provided  by  the  charter  of  the  city.  They  claim  that  they 
were  legally  elected  under  section  14  of  the  charter  and  conati- 
tnte  the  board  of  education  of  the  city.  They  contend  that  they 
are  wrongfully  excluded  from  the  offices  to  which  fliey  were 
elected  and  ask  to  be  permitted  to  assume  the  duties  thereof. 

The  facts  as  agreed  upon  hy  the  parties  do  not  disctose  the 
circumstances  under  which  these  two  contradictory  provisicms  as 
to  school  commissionerB  were  incorporated  in  the  act.  It  is 
obvious  that  the  error  was  committed  by  some  well  intentioned 
effort  to  modify  the  bill  by  providing  that  the  members  of  the 
board  of  education  should  be  appointed  by  the  mayor,  rather  than 
he  elected  by  the  people,  and  that  the  mayor  should  not  be  a  mem- 
ber of  the  board.  Section  166  of  the  bill  as  first  introduced, 
provided  for  a  board  to  consist  of  the  mayor  "  and  four  school 
conunissioners  to  be  chosen  as  in  this  title  provided."  The  next 
section  of  the  original  bill  provided  for  the  election  of  the  four 
commissioners,  and  prescribed  the  terms  of  office,  conforming 
in  all  respects  to  sections  6,  9  and  14  of  the  charter.  Sections 
165  and  166  of  the  article  on  the  department  of  education  were 
euhsequently  amended  with  the  evident  purpose  and  intent  of 
changing  the  method  of  selecting  school  commissioners  from  that 
of  election  to  that  of  appointment.  The  proposed  amendments 
inadvertently  omitted  to  modify  the  earlier  sections  of  the  act, 
providing  generally  for  the  election  of  all  elective  city  officers. 
The  records  of  the  senate,  where  the  amendments  were  made, 
show  definitely  the  purpose  thereof.  There  can  be  no  doubt 
that  the  legislature  had  a  clear  object  in  view  -whea  thoy  made 
these  amendments,  and  that  was  to  provide  that  school  oonunis' 
sioners  should  be  appointed  and  not  elected.  The  intent  of  a 
statute  may,  in  a  case  of  ambiguity  or  contradiction  nullifying 
any  considerable  portion  of  such  statute,  he  ascertained  1^  an 
inspection  of  the  journals  and  records  of  the  legislature  which 
enacted  the  statute.  The  intent  when  so  ascertained  controls  the 
meaning  of  the  statute.     Under  this  gcmemlly  accepted  rule  of 
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Btaiutory  construction,  it  must  therefore  be  held  that  as  between 
theee  conflicting  provisions  of  the  same  statute,  the  section  pro- 
vidiug  for  appointment  must  prevail.  This  intent  is  emphasized 
bj  the  fact  that  several  sections  of  the  bill  relating  to  the  creation 
and  powers  of  the  board  of  education  were  amended  at  one  and 
the  same  time,  without  amending  an;  other  part  of  the  bill. 
It  seems  to  have  been  asenmed  that  these  sections  of  the  bill  were 
the  only  ones  requiring  amendment.  It  was  the  obvious  purpose 
of  the  legislature  in  making  this  amendment  to  change  the  meUiod 
of  selecting  members  of  the  board  of  education  as  originally  in- 
corporated in  the  bill.  This  intent  has  not  been  nullified  by  the 
inadvertent  failure  to  amend  other  sections  which  relate  to  the 
same  subject  matter. 

There  is  another  rule  of  statutory  construction  which  may  be 
sited  and  applied  to  establish  the  position  that  the  charter  re- 
quires the  school  commiasioners  to  bo  appointed  by  the  mayor 
rather  than  elected  at  a  city  election.  It  has  been  held  that 
where  one  part  of  an  act  is  in  conflict  with  another,  and  they 
cannot  be  brought  into  harmony  by  any  rule  of  construction,  or 
where  they  arn  of  equal  scope  and  there  is  point-blank  repug- 
nancy, ao  that  if  one  operates  at  all  it  will  necessarily  antagonize 
or  neutralize  the  effect  of  the  other,  the  provision  which  is  latest 
in  position  repeals  the  other.  Lewis  Suth.  Stat.  Conat  (2d  ed.) 
§349. 

This  rule  will  not  be  applied  unless  to  avoid  the  positive  nulUfir 
cation  of  the  act.  The  repugnancy  of  the  two  provisions  of  the 
Watervliet  charter  under  which  the  parties  hereto  are  asserting 
their  conflicting  claims,  is  clear  and  definite.  If  effect  is  given 
to  one  of  these  provisions  the  other  must  fail.  It  must  be  held 
either  that  the  legislature  has  failed  utterly  to  provide  for  the 
selection  of  school  commissioners,  or  has  adopted  either  one  or 
the  other  of  the  methods  prescribed  in  the  conflicting  sections  of 
the  charter.  The  rule  above  referred  to  makes  it  necessary  to 
decide  that  selection  by  appointment,  as  authorized  by  the  section 
which  is  latest  in  position,  is  what  the  l^islature  has  intended 
foptovide. 
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The  conflicting  provisions  must  tber^ore  be  construed  as  pro- 
viding for  tlie  appointment  by  the  mayor  of  the  school  OHDmis- 
sioners,  ratker  than  for  their  selection  at  the  city  election.  The 
legislative  records  clearly  show  that  this  wta  the  int^t  of  the 
amendments  made  to  the  article  relating  to  the  department  of 
education.  The  intent  should  not  be  subverted  by  the  failure  of 
the  legislature  to  amend  earlier  provisions  of  the  bill,  in  conflict 
with  the  purpose  of  the  amendment  I  therefore  decide  that 
Messn.  John  G.  Clute,  John  McKenzie  and  John  J.  Thompson 
have  no  legal  basis  for  their  contention  that  they  were  legally 
elected  as  school  commissioners  of  the  city  of  WatenrHet,  under 
authority  of  sections  9,  12  and  14  of  said  charter,  and  they  are 
not  entitled  to  the  ofiicea  to  which  they  were  elected.  On  the 
other  hand,  the  school  commissioners  now  in  otSce,  viz.,  Henry  C. 
Becker,  Thomas  F.  McAndrews,  John  H,  McKeever  were  law^ 
fully  ap[>ointed  hy  the  mayor  as  authorized  by  section  1&6  of  the 
charter  and  are  the  l^ally  elected  school  oommiaeionera  of  the 
city  and  must  be  recognized  aa  8U<^ 

The  application  is  denied. 


In  the  Matter  of  the  Appeal  of  Louis  G.  Merhitt  and  others 
from  an  election  held  October  5.  1912,  in  the  Union  Free 
School  District  of  the  City  of  Lockport. 

Case  No,  115. 

(Decided  March,  1913.) 

Tbe  coDuniMlonei  of  edncatioii  liia  nerei  nsed  lili  powtr  of  ttttimg  ulde  ■ 
school  eloction  except  npon  due  proof  tliat  iUegal  aeU  were  done  or 
fiand  committed. 

It  is  k  ciuiOD  of  election  Uw  univergally  upheld  that  an  election  held 
in  aubstantial  conformity  with  &  statute  aliould  not  be  iet  aside  unless 
clearly  illegal  and  the  illegality  relied  npon  must  be  shown  to  exiat  by 
competent   and   iiilficieat   evidence. 

Storre  &  Storrs,  attorneys  for  appellants. 
J.  Frank  Smith,  attorney  for  respondents. 
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Draper,  Commissioner. — Tlie  appellants  are  residents  and 
qualified  electors  of  the  city  of  Lockport  who  conceive  thwnaelvea 
aggrieved  by  the  acts  and  proceedings  of  the  annual  school  election 
held  in  such  city  on  October  5,  1912.  The  citv  of  Lockport  to- 
gether with  other  surrounding  territory  comprises  a  union  free 
school  district  and  maintains  its  schools  under  a  special  act  paased 
in  1847,  being  chapter  51  of  the  laws  of  that  year.  Section  4  of 
this  act,  as  amended  by  chapter  466  of  the  laws  of  1910,  relates  to 
school  elections  in  such  district.  This  section  provides  that  two 
polling  places^  one  for  men  and  one  for  women,  election  notieea, 
appointment  of  election  officers,  etc.,  but  docs  not  control  the  quali- 
fications of  voters,  challenges  and  other  details  relating  to  the  con- 
duct of  aebool  elections.  As  to  these  matters  the  provisions  of  the 
Education  Law  are  controlling. 

The  annual  election  in  question  was  held  for  the  purpose  of 
electing  two  trustees  for  full  terms  commencing  January  1,  1913. 
A  proposition  was  also  submitted  at  the  election  appropriating 
$45,000  in  addition  to  the  sum  of  $5,500  already  authorized  by 
special  act  of  the  l^slature  for  the  enlargement  and  improvement 
of  the  union  school  in  the  district 

It  appears  from  the  papers  in  this  case  that  2,194  ballots  were 
cast  for  the  candidates  for  the  c^cee  of  trustee,  1,201  by  the  men 
and  993  by  the  women.  Of  these  votes  H.  C.  Whitmore  received 
1,168,  William  A-.  Heacock,  1,117,  Laurence  J.  Hooker,  1,044  and 
H.  W.  Lowell  948.  The  appropriation  for  the  school  building  was 
carried  by  a  majority  of  218.  Upon  a  canvass  of  the  vote  by  the 
hoard  of  education  Messrs.  Whitmore  and  Heacock  were  declared 
to  be  the  duly  elected  trueteee,  and  the  appropriation  was  declared 
carried. 

The  appellants  do  not  attempt  to  establiah  that  candidates  other 
than  those  declared  elected,  were  actually  elected  trustees  or  that 
the  proposition  was  in  fact  defeated.  They  insist  that  the  election 
was  illegal  and  did  not  express  the  will  of  those  voting  thereat  and 
therefore  should  be  set  aside  and  a  new  election  ordered. 

A  number  of  the  appellants  filed  with  the  board  of  education, 
prior  to  the  canvass  of  the  votes,  a  protest  against  "  the  canvass  of 
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tlie  votes  cast  at  Bueh  election  and  against  the  ascertainment  and 
declaration  of  the  result  of  such  election."  They  aU^;e  in  this 
protest  that  the  election  was  ill^al  and  "  that  the  certificates  of 
the  result  of  such  election  as  filed  with  the  board  do  not  correctly 
or  tmlj  represent  the  expressed  wish  of  the  duly  qualified  electors 
of  said  district  voting  at  said  election."  ^Notwithstanding  such 
protest  tlie  board  canvassed  the  votes  and  declared  the  result  of 
the  election.  This  appeal  must  therefore  be  r^arded  as  an  appeal 
from  the  act  of  the  board  in  canvassing  the  votes  as  well  as  from 
the  acts  and  proceedings  of  the  election.  The  board  must  be 
deemed  an  interested  party  in  this  case  and  was  therefore  author- 
ized to  answer  the  petition  on  appeal  The  appellants  cannot  be 
sustained  in  their  contention  that  the  board  is  not  a  proper  par^ 
to  defend  the  appeal.  Its  acts  are  expressly  questicmed  and  it  is 
substantially  affected  by  the  issues  raised. 

The  material  allegations  presented  pertain  to  the  qualifications 
of  voters  and  the  conduct  of  the  election.  The  appellants  all^e 
tliat  upwards  of  400  persons  voted  at  such  election  who  were  not 
qualified;  that  upwards  of  150  persons  who  were  qualified  were 
prevented  from  voting  because  of  insufficient  facilities  and  be- 
cause many  unqualified  voters  were  permitted  and  encouraged  to 
vote,  thus  obstructing  legal  voters;  and  that  the  officers  demgnated 
by  the  board  of  education  to  conduct  the  election  were  not  free- 
holders as  required  by  the  statute.  These  are  the  main  questions 
which  must  be  considered  in  disposing  of  this  eontroveisy.  While 
other  all^ations  of  irregularity  are  presented  they  are  in  matters 
of  detail  and  may  properly  be  disregarded  except  so  far  as  they 
pertain  to  the  main  questions.  The  provisions  of  the  Education 
Law  as  to  the  qualifications  of  electors  and  the  challenging  of 
voters  apply  to  this  election  and  the  decisions  and  rulings  of  this 
department  thereunder  must  control.  The  cases  which  have  arisen 
in  this  department  calling  for  a  determination  as  to  the  effect  of 
receiving  and  counting  votes  cast  by  alleged  disqualified  electors 
at  school  elections  have  been  very  numerous.  Xone  will  be  found 
where  the  contestants  were  not  required  to  overcome  by  affirmative 
proof  the  presumption  that  the  perstms  whose  votes  were  received 
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had  a  l^al  right  to  vote.  Notwithstanding  the  power  conferred 
upon  the  commissioner  of  education  to  set  aside  a  school  election 
and  order  a  new  election  when  the  facta  dieclosed  appear  to  war- 
rant such  action,  the  commissioner  has  never  exercised  the  power 
in  the  absence  of  proof  that  illegal  acts  were  done,  the  votes  of 
diaqualiiied  electors  received  and  counted,  or  fraud  committed, 
which  clearly  vitiated  the  declared  result  of  the  election.  The 
general  principles  controlling  the  determination  of  the  validity 
of  general  elections  have  always  been  applied.  It  ia  a  canon  of 
election  law  universally  observed  that  an  election  held  in  substan- 
tial conformity  with  a  statute  should  not  be  set  aside  as  void 
unless  clearly  illegal,  and  the  illegality  relied  upon  must  be  shown 
to  exist  by  competent  and  sufficient  evidence. 

The  appellants  in  this  case  all^i^e  "  on  information  and  belief  " 
that  upwards  of  400  persons  voted  at  the  election  who  were  not 
qualified  voters.  This  is  a  general  aasertion  unsupported  by  any 
affirmative  allegations  as  to  the  particular  disqualifications  of  the 
voters  whose  votes  are  alleged  to  have  been  unlawfully  received 
and  counted.  Lists  of  names  of  about  four  hundred  persons  are 
appended  to  the  petition  and  referred  to  therein  headed  by  the 
statement  that  they  are  the  persona  voting  at  the  election  "  allied 
not  to  possess  the  necessary  qualifications  of  voters,  as  laid  down 
by  section  203  of  the  Education  Law."  Another  allegation  as  to 
these  illegal  voters  is  contained  in  the  affidavit  of  Mr.  George  H. 
Grimble  where  he  says  that  the  "  deponent  is  of  the  belief  and 
charges  the  fact  to  be  that  a  large  number  of  persons  who  voted 
at  said  meeting  were  not  qualified  voters  thereat,  and  that  the  de- 
ponent would  fix  the  number  of  unqualified  persons  so  voting  at 
said  meeting  to  be  from  400  to  500,"  The  affidavite  of  William 
W.  Storrs  and  Ellsworth  Storra,  attorneys  for  the  appellants,  con- 
tain allegations  to  the  effect  that  in  their  opinion  at  least  500  per- 
sons voted  who  had  no  right  to  vote  and  that  the  lists  of  persona 
allied  to  be  disqualified  as  voters  are  substantially  accuratti. 
These  statements  fall  far  short  of  being  proof  of  the  allied  fact 
of  disqualification.  The  respondents  cannot  be  subjected  to  ths 
burden  of  refuting  the  charge  that  the  persons  named  had  no  ri^t 
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to  vote  by  the  mere  aasertion  of  an  opinion  unsubstantiated  by  any 
evidence  as  to  what  constitute  the  alleged  diaqualificationa.  The 
burden  of  affirmatively  showing  that  the  persons  named  were  not 
qualified  to  vote  has  not  been  successfully  sustained  by  the  appel- 
lants. The  election  cannot  be  set  aside  because  of  the  alleged  dis- 
qualification  of  the  voters  named. 

It  appears  from  the  papers  that  less  than  100  of  these  alleged 
disqualilied  electors  were  challenged  when  th^  offered  their  votes- 
It  has  been  universally  held  in  contested  school  Section  cases  that 
unless  the  contestants  challenge  the  alleged  disqualified  electors 
when  they  ofFcr  their  votes,  they  will  be  deemed  to  have  assented 
to  the  receiving  and  counting  of  such  votes.  The  only  exception  to 
this  rule  is  where  the  election  was  so  conducted  as  to  prevent  chal- 
lenges being  made.  There  is  nothing  in  this  case  indicating  that 
challenges  by  the  appellants  or  the  defeated  candidates  and  their 
supporters  were  prevented.  The  only  electors  whose  qualifications 
may  therefore  be  considered  on  this  appeal  are  those  who  were 
challenged.  As  to  these  the  appellanta  have  entirely  failed  to  pre- 
srait  affirmative  proof  that  they  were  in  fact  disqualified.  In  the 
absence  of  such  proof  it  must  be  held  that  they  were  l^ally  en- 
titled to  vot«  and  that  their  votes  were  properly  counted.  To  hold 
otherwise  would  be  a  departure  from  well  established  principles 
governing  school  elections,  and  result  in  a  precedent  which  would 
cause  confusion  and  lead  to  uncertainty  as  to  the  election  of  school 
officers  throughout  the  state. 

It  further  appears  in  this  case  that  a  considerable  number  of 
qualified  electors  were  prevented  from  voting  because  of  conges- 
tion at  the  polls.  It  is  variously  estimated  that  from  150  to  200 
persona  were  in  line  at  the  polling  place  for  men,  waiting  (o  vote, 
when  the  polls  were  closed.  It  seems  to  be  established  that  the 
facilities  for  voting  were  not  adequate  at  either  of  the  two  polling 
places  to  take  care  of  the  large  number  of  votes  to  be  rec^ved. 
But  it  is  not  proved  that  the  respondent  board  of  education,  the 
election  officers,  or  the  successful  candidates  and  their  supporters 
were  responsible  for  this  unfortunate  condition.  There  is  some 
evidence  that  the  secretary  of  the  polling  place  where  the  greater 
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oongeation  occurred  was  unnecessarily  slow  in  recording  the  vote- 
One  of  the  attorneys  for  the  appellants  alleges  that  he  is  informed 
that  "  dummies  "  were  placed  in  line  "  with  the  evident  intent  that 
qualified  voters  behind  them  would  be  hindered  in  voting."  But 
it  does  not  appear  except  by  inference  that  the  secretary  was  inten- 
tionaJly  delaying  the  casting  of  votes.  Nor  may  it  be  even  in- 
ferred from  the  evidence  adduced  that  the  "  dummies "  were 
placed  in  line  by  any  one  acting  in  behalf  of  the  suocesaful  candi- 
dates. There  is  no  allegation  or  proof  of  fraud.  In  the  absence 
of  it  the  acta  complained  of  are  not  sufiicient  to  justify  either  it 
reversal  of  the  declared  result  or  a  nullification  of  the  election. 

Without  some  definite  and  affirmati\'e  proof  of  intentional  fail- 
ure to  provide  adequate  facilities  it  may  fairly  be  presumed  that 
the  cause  of  the  congestion  lies  in  the  failure  to  provide  a  aulficient 
number  of  polling  places  with  an  adequate  corps  of  election  officers 
to  conduct  the  election.  The  board  of  education  was  controlled  in 
these  rrapects  by  the  terms  of  the  statute  nnder  which  the  election 
was  held.  Such  statute  arbitrarily  limits  the  number  of  polling 
places  to  two,  one  for  men  and  one  for  women,  and  only  authorizes 
the  appointment  of  a  chairman  and  clerk  for  each.  (See  Laws  of 
1847,  chap.  51,  section  4,  as  amended  by  Laws  of  1910,  chap.  466.) 
The  facilities  so  afforded  are  clearly  insufficient  to  provide  for  the 
number  of  voters  qualified  to  vote  in  a  district  having  so  large  s 
voting  population  as  Lockport  At  the  polling  place  for  women 
993  votes  were  cast  for  candidates  for  the  office  of  trustee  and  541 
for  the  proposition.  While  at  the  polling  place  for  men,  1,201 
votes  were  cast  for  the  candidates,  and  1,085  for  the  proposition. 
It  is  obvious  that  the  two  officers  at  each  polling  place  must  havo 
had  all  that  they  could  do,  within  the  hours  that  the  polls  were 
open,  to  receive  and  record  all  these  ballots,  entertain  challenges, 
and  perform  the  other  duties  required  of  them.  It  is  not  surpri»- 
ing  much  less  evidence  of  intentional  dilatoriness,  that  there  was 
a  considerable  number  of  qualified  electors  who  could  not  vote  at 
the  polling  places  for  men.  If  there  is  any  justifiable  cause  of 
complaint  at  the  conceded  congestion  at  the  men's  polling  place 
and  the  consequent  failure  of  a  considerable  number  to  have  th^ 
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votes  received  it  lies  in  the  inadeqaacj  of  the  statute  and  not  in 
the  inefficiency  of  the  election  officers. 

The  facts  that  one  hundred  pfflreons  voted  vho  had  no  right  to 
vote,  after  they  had  been  duly  challenged,  and  that  two  hundretl  or 
more  qualified  voters  were  prevented  from  voting  becattse  of  tlie 
congestion  do  not  of  themselves  constitute  sufficient  grounds  for 
Betting  aside  the  election.  There  must  be  some  evidence  that  if  tho 
illegal  votes  were  eliminated  and  the  votes  of  the  qualified  elect'irs 
who  sought  to  vote  had  been  received,  the  result  would  have  been 
changed.  A  contested  election  should  only  be  set  aside  when  it 
affirmatively  appears  that  there  has  been  a  failure  to  express  (':  ■ 
will  of  the  qualified  electors  of  the  district.  This  is  a  general  nt- 
applicable  to  all  elections  and  has  been  applied  universally  in  c"!.- 
tested  school  elections.  (See  decision  of  Supt.  Van  Dyct,  Dec.  '■>, 
1860;  Supt.  Weaver,  Feb.  26,  1869;  Supt.  Euggles,  Decisioii 
No.  3353,  May  26,  1884,  and  long  line  of  reported  decisions  to 
the  same  effect.)  There  is  no  proof  in  this  case  that  any  of  the 
allied  disqualified  electors  voted  for  the  successful  candidates  or 
for  the  proposition.  There  is  nothing  allied  anywhere  in  the  pa- 
pers that  the  voters  who  were  prevented  from  voting  would,  any  of 
them,  have  voted  for  the  unsuccessful  candidates  or  against  the 
proposition.  The  appellants  have  not  atl^npted  to  produce  evi- 
dence of  any  kind  to  show  in  what  respect  the  challenged  electors 
were  disqualified  or  for  whom  they  voted.  None  of  the  electora 
who  were  kept  from  voting  have  stated  for  whom  they  would  have 
voted  if  they  had  been  allowed  to  vote.  An  election  which  is  not 
fihown  to  have  been  tainted  with  fraud  and  which  appears  to  have 
been  conducted  under  the  forms  of  law  ought  to  stand  notwith- 
standing individual  electors  may  have  been  deprived  of  their  votes, 
and  unqualified  voters  have  been  allowed  to  participate.  Other^ 
wise  there  would  be  no  stability  to  the  declared  result  of  a  statutory 
election,  and  every  election  would  be  subjected  to  the  possibility 
of  successful  attack.  As  stated  by  Judge  Cooley  (Const  Lim.  [7th 
ed.]  p.  934)  in  discussing  such  a  situation : 

IndiTidualB  may  suffer  wrong  in  eome  caMS,  and  a  candidate  who  waa  tti* 
teal  choice  of  the  people  may  oometimea  b«  deprived  of  his  election;  knt  ■• 
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it  ia  generally  impoMible  to  arrive  ftt  anj'  greater  certainty  of  mult  by  reaort 
to  oral  evidence,  public  policy  is  beat  subBerved  by  allowing  the  election  ta 
■tand,  and  tnisting  to  a  atrict  enforcement  of  the  criminal  lam  for  greater 
wcurity  against  th*  Uke  irreguUritiei  and  vronga  in  the  future. 

The  appellantB  have  cited  no  cases,  and  I  have  been  unable 
to  find  any,  where  a  contested  election  has  been  set  aside  on  ac- 
count of  either  the  reception  of  illegal  votes  or  the  deprivation  of 
the  right  to  vote  by  qualified  voters,  where  the  alleged-wrongs  have 
not  been  shown  affirmatively  to  have  contributed  to  the  declared 
result. 

Section  4  of  the  act  of  1847,  aa  amended  by  chapter  466  of  the 
Laws  of  1910,  provides  that  the  board  of  education  "  shall  at  least 
tme  week  before  each  of  aaid  election  days  appoint  two  reputable 
resident  freeholders  "  as  chairman  and  clerk  of  each  polling  place; 
It  is  apparently  admitted  that  the  appointment  was  not  made  with- 
in the  time  prescribed,  and  that  some  of  the  persons  appointed 
were  not  freeholders.  The  appellants  insist  that  the  election  must 
be  declared  void  on  this  account  and  point  out  that  the  statute  is 
mandatory  and  prescribes  an  arbitrary  pre-requisite  to  the  validity 
of  tlie  election.  This  position  is  not  supported  by  the  weight  of 
judicial  authority,  nor  does  it  conform  to  a  reasonable  interpreta- 
tion of  lawa  relative  to  elections.  The  rule  serans  to  be  that  a 
board  authorized  by  law  to  appoint  election  officers  before  a  cer- 
tain date  cannot  defeat  an  election  by  failing  or  refusing  to  ap- 
point anch  officers.  (See  McCrary  Elections,  §  288;  People  v. 
Commissioners,  57  How.  Pr.  445.)  Although  these  officers  were 
not  appointed  within  the  time  prescribed  by  the  statute  and  were 
not  qualified,  they  were  de  facto  officers  and  as  such  authorized  to 
act  A  person  indisputably  ineligible  to  an  office  may  be  an  officer 
de  facto  by  color  of  authority.  By  color  of  authority  ia  meant 
Authority  derived  from  an  election  or  appointment,  however  ir- 
r^ulsr  or  informal,  provided  the  officer  is  not  a  mere  volunteer  or 
intruder.  The  election  officers  in  question  being  de  facto  officers 
their  acts  are  valid  and  effectual  and  the  election  cannot  be  set 
aside  because  they  were  not  freeholders.  ( See  People  v.  Cook,  14 
Barb.  259.)  It  would  be  unreasonable  to  nullify  the  acts  of  a  ma- 
jority voting  at  an  election,  and  deprive  snccesaful  candidates  of 
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the  offices  to  which  they  were  elected  because  of  the  failure  of  a 
board  to  comply  with  provisiooe  of  a  statute  prescribing  certain 
qualifications  for  officers  appointed  by  it  to  conduct  the  election. 
The  appeal  is  dismissed. 


In  the  Matter  of  the  Appeal  of  Fred  Stevens  and  Others  From 
the  Order  Abolishing  and  Dissolving  School  District  No.  1, 
Town  of  Elbridge,  Onondaga  Couirty. 

Case  No.  116. 

(Decided  April  7,  1918.) 

It  li  tlie  policy  of  the  commiHlonM  to  deal  liberally  with  thOM  Mekins 
redivM  in  achool  appoala  and  to  decide  contuted  qnMtloiia  upon  the 
metits. 

Baals  npon  which  qneatioiu  involving  diaiolution  of  diatricta  should  be 
detentiined. 

Where  the  appelUnta  have  failed  in  complying  with  certain  technical 
Tequirementa  of  the  practice  rules  of  the  department  but  explanations  of 
such  failure  are  offered  showing  the  good  faith  of  the  appellauta,  Uie 
appeal   will  be  heard  despite  such  errors  of   practice. 

Nearly  one-tliird  of  the  residents  of  the  dissolved  district  live  within 
the  village  of  Jordan  and  less  than  a  mite  from  the  high  school  in  the 
Jordan  district  The  district  superintendent  was  justified  in  alxriishing 
District  No.  1  and  annexing  its  territory  to  the  Jordan  district  because 
by  the  cwisolidation  all  the  pupils  of  the  district  will  be  given  kcademic 
lostruction   without  paying  for  tuition. 

Frederick  B.  Converse,  attorney  for  appellants, 

John  C.  McLaughlin,  attorney  for  respondent. 

Dbapeb,  Commissioner. —  The  appellants  are  residents  and  tax- 
payers of  school  district  No.  1,  town  of  Elbridge,  county  of 
Onondaga.  They  appeal  from  the  action  of  the  district  superin- 
tendent of  schools,  ilanford  D.  Green,  in  dissolving  such  district 
and  annexing  its  territory  to  union  free  school  district  No.  4  in 
such  town.  The  union  free  school  district  ia  comprised  of  a 
portion  of  the  village  of  Jordan,  and  is  commonly  referred  to  a» 
the  Jordan  union  free  school  district 
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The  order  appealed  from  was  dated  April  16,  1912,  and  took 
effect  July  31,  1912.  The  petition  herein  was  filed  in  thia 
department  Xovember  12,  1912.  The  respondent  district  super- 
intendent in  his  answer  calls  attention  to  the  failure  of  the  appel- 
lants to  file  their  petition  within  thirty  days  after  the  execution 
of  the  order,  as  provided  by  the  rules  of  practice  on  appeals,  and 
insists  that  the  appeal  should  be  dismissed  on  this  ground.  If 
there  was  no  explanation  of  the  laches  such  a  disposition  of  the 
appeal  would  be  made.  But  it  appears  from  the  papers  that 
efforts  were  made  by  the  appellants  to  perfect  Irheir  appeal 
within  the  time  prescribed.  Their  faihire  seL'ms  to  have  been 
the  result  of  lack  of  knowledge  or  information  as  to  the  existence 
of  the  rule  and  their  natural  assumption  that  attorneys  with  whom 
they  consulted  prior  to  bringing  thia  appeal,  would  take  the  neces- 
sary steps  to  institute  the  appeal  within  the  time  limited.  It  is 
the  policy  of  the  commissioner  to  deal  liberally  with  those  who 
seek  redress  in  school  appeals  with  a  view  of  determining  con- 
tested questions  upon  their  merits.  A  delay  in  the  filing  of 
papers  will  not  prevent  the  consideration  of  an  appeal  unless 
such  delay  has  adversely  affected  the  interests  of  the  parties  or 
has  beeu  without  sufficient  cause.  It  seems  advisable  under  the 
oircumetances  of  this  case  to  render  a  decision  in  accordance  with 
the  law  and  facts  as  they  are  made  to  appear. 

The  appellants  have  also  failed  to  comply  with  the  rule  which 
requires  the  siibmission  of  a  map  in  an  appeal  from  an  order 
of  a  district  superintendent  pertaining  to  school  district  boimd- 
aries.  Such  a  map  is  important  for  the  purpose  of  showing  the 
location  of  buildings  and  the  roads  and  distances  which  must  be 
traveled  by  the  pupils  in  attending  school.  It  is  difficult  to 
ascertain  the  effect  of  the  order  without  such  map.  It  is  a 
material  part  of  the  proof  and  the  absence  of  it  naturally  weakens 
the  appellants'  case. 

The  order  appealed  from  was  made  with  the  consent  of  the 
trustee  of  the  dissolved  district  and  that  of  the  members  of  the 
board  of  education  of  the  union  free  school  district  to  which  the 
territory  was  annexed.  The  appellant.'!  contend  that  the  consent 
of  the  board  of  education  was  ineffectual  because  not  given  by  a 
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reaolution  of  the  board  at  a  meeting  called  for  the  purpose.  This 
consent  might  have  been  given  more  properly  by  the  adoption  of 
a  resolution,  but  it  would  be  too  narrow  a  construction  of  the  law 
to  bold  that  a  consent  signed  by  all  the  members  of  the  board  is 
fatally  defective.  The  defect,  auch  as  it  is,  ia  not  jurisdictional, 
and  the  order  ia  not  void  on  this  account. 

Although  the  trustee  of  the  dissolved  district  gave  his  consent 
to  the  dissolution  it  is  clearly  established  that  a  majority  of  the 
reeid^its  and  taxpayers  of  the  district  are  opposed  to  the  order 
and  are  in  sympathy  with  this  appeal.  Where  such  is  the  case  it 
is  necessary  to  show  that  there  are  great  educational  advantages  to 
be  derived  from  the  consolidation  effected  by  the  order.  In 
examining  this  feature  of  the  case  it  ie  necessary  to  consider  not 
only  the  educational  interests  of  the  district  dissolved,  but  also 
those  of  the  entire  community.  It  seems  clear  that  the  educational 
welfare  of  this  vicinity  will  be  best  promoted  by  a  strong  and 
ef&cient  school  at  Jordan.  The  people  of  this  village  have  erected 
a  suitable  building  and  have  established  courses  of  study,  includ- 
ing a  department  of  agriculture,  which  are  particularly  adapted 
to  the  needs  not  only  of  that  district  but  of  surrounding  districts. 
The  school  there  maintained  must  necessarily  be  a  valuable  educa- 
tional asset  to  the  children  residing  in  all  these  districte.  The 
welfare  of  these  children  demands  that  this  school  be  supported 
by  the  resources  of  the  entire  community  so  that  it  may  become  a 
strong  and  effective  factor  in  the  promotion  of  educational 
advancement.  There  is  no  injustice  in  the  proposition  that  such 
districts  should  contribute  ratably  to  its  support.  This  is  the 
position  apparently  taken  by  the  district  superintendent,  and  the 
presumption  is  strong  that  he  acted  wisely  for  the  beat  educa- 
tional interests  of  the  two  districts  affected  by  his  order. 

This  case,  like  every  other  ease  involving  the  dissolution,  con- 
Bolidation  and  establishment  of  school  districts,  must  be  decided 
with  respect  to  improvement  in  school  facilitiee  and  accommoda- 
ticma,  and  not  in  regard  to  the  tax  burden  resulting  from  the 
change,  provided  the  increase  in  taxes  is  not  unfairly  dispropor- 
tionate to  the  advantages  gained.  In  this  case  nearly  one-third  of 
the  residents  of  the  dissolved  district  live  within  the  village  of 
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Jordan,  and  lesa  than  a  mile  from  the  high  school  in  the  Jordan 
district  Considerahly  more  than  one-third  of  the  taxable 
property  of  such  district  may  be  said  to  be  witiiin  the  natural 
tax  zone  of  the  Jordan  district.  The  school  bouse  in  the  dissolved 
district  is  about  one  mile  from  the  Jordan  high  school.  A  con- 
siderable number  of  the  pupils  in  the  dissolved  district  are  as 
accessible  to  the  Jordan  high  school  as  to  the  school  house  in  such 
district.  The  school  in  the  dissolved  district  is  an  elementary 
school,  employing  one  teacher  to  whom  has  been  paid  the  salary 
of  nine  dollars  a  week.  No  attempt  has  been  made  to  do  more 
than  give  instruction  in  the  lower  grades.  Pupils  in  the  higher 
grades  have  usually  attended  the  Jordan  high  school.  By  the 
consolidation  all  the  pupils  of  the  district  will  be  given  full  bene- 
fit of  academic  instruction  without  tuition.  There  are  a  number 
of  pupils  living  in  remote  parts  of  the  diatrict  who  will  be 
required  to  travel  a  mUe  farther  to  reach  the  school  in  the  village. 
This  will  be  a  hardship,  but  not  sufficient  to  counterbalance  the 
superior  advantages  obtained  by  others  in  the  district.  In  view 
of  all  these  circumstances  it  must  be  held  that  the  district  super- 
intendent was  justified  in  annexing  the  district  to  the  Jordan 
anion  free  school  district. 

The  elementary  school  formerly  maintained  by  the  dissolved 
district  may  be  continued  for  the  accommodation  of  the  smaller 
pupils  residing  in  its  neighborhood.  The  board  of  education 
should  maintain  this  school  as  long  as  it  is  desired  by  the  resi- 
dents of  the  dissolved  district.  The  board  will  be  expected  to 
maintain  it  in  proper  condition,  suitably  equipped  and  with  a 
competent  teacher,  bo  that  the  instruction  in  the  lower  elementary 
^ades  may  be  effectively  given  therein.  If  controversy  arisea 
over  this  matter  this  Department  will,  pursuant  to  the  authority 
conferred  upon  it,  direct  by  proper  order  the  performance  of  this 
duty. 


The  appeal  herein  is  dismissed. 
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In  the  Master  of  the  Appeal  of  Akgie  Cars  from  the  Decision 
of  Andrew  Faiipher,  tnislce  of  School  District  Xo.  1],  town  of 
Catskill,  Greene  Countv,  in  refusing  to  admit  her  children  to 
the  School  in  said  Uistriet. 

Case  Na  117. 

(Decided  April  IS,  1013.) 

Tke  dedantioii  of  a  pereon  tbat  ahe  haa  no  otbei  reddence  than  hor  present 
abode  and  that  she  intends  to  remain  as  a  rerident  ia  controIllnE  when 
no  other  residence  ia  proved. 

The  district  trustee  refuHed  to  allovr  the  children  of  the  appellant  to 
attend  the  district  school,  upon  the  ground  that  appellant  waa  not  a 
resident  of  tile  district.  It  was  not  shown  that  she  bad  any  residence 
without  the  district  but  the  trustee  based  his  decision  upon  the  aasump- 
tioii  that  as  appellant  resided  in  a  boarding  house  kept  primarily  for 
■ummei  boarders  ehe  could  not  acquire  a  school  residence  in  the  diatrlob 

William  E.  Thome,  attorney  for  appellant 

Clarence  E,  Bloodgood,  attorney  for  respondent. 

Dkafeb,  CommiBaioner. —  The  appellant  herein  appeals  from 
the  ofBcial  act  of  Andrew  Faoeher,  trustee  of  school  district  No- 
ll, town  of  Catskill,  County  of  Greene,  in  refusing  to  permit  her 
two  children  to  attend  the  school  in  such  district  on  the  ground 
that  they  are  not  residents  of  the  district.  It  appears  from  the 
papers  upon  the  appeal  that  the  appellant  is  a  widow  and  resides 
at  a  boarding  house  in  such  district,  kept  by  Kate  L.  Defosaez 
and  that  she  has  no  other  residence  than  such  boarding  house. 
She  has  resided  there  since  the  fall  of  1912,  and  she  alleges  that 
it  is  her  intent  and  purpose  to  continue  a  resident  of  such  district. 
The  respondent  asserts  that  the  appellant  is  not  a  resident  of  the 
district  and  that  her  children  are  not  therefore  entitled  to  the 
privileges  of  the  school.  He  does  not  attempt  to  establish  the 
fact  that  the  appellant  has  a  residence  in  some  other  place,  but 
apparently  rests  bis  case  upon  the  assumption  that  a  person  who 
boards  at  a  boarding  house  kept  primarily  for  the  accommodation  of 
summer  boarders  cannot  acquire  a  school  residence  in  the  district. 
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In  all  controvereiee  arising  in  respect  to  school  privil^ra  of 
pupils  residing  in  a  district  it  must  be  presumed  that  those  who 
claim  such  privileges  because  of  reeidence  are  entitled  to  them. 
The  positive  sworn  statement  ot  the  appellant  that  she  has  no 
other  residence  than  the  boarding  hoase  where  she  is  living  and 
that  she  intends  to  remain  a  resident  of  the  district  gives  rise  to 
the  presumption  of  residence  and  imposes  on  the  respondent  the 
burden  of  affirmatively  showing  that  she  is  not  a  resident.  The 
respondent  has  failed  to  sustain  this  burden.  'The  fact  that  the 
appellant  is  living  at  a  boarding  bon^e  which  is  kept  for  summer 
boarders  is  not  material.  It  is  the  place  of  abode  of  the  appellant 
and  she  claims  it  as  her  home.  It  appears  to  he  her  onlj  home 
and  in  the  absence  of  proof  that  she  is  only  tliere  temporarily  for 
the  purpose  of  obtaining  the  benefits  of  the  school  in  the  district 
or  for  any  other  purpose  which  does  not  conform  to  permanwicy, 
she  must  be  held  to  be  a  resident  of  the  district  for  school  pur- 
poses. The  appellant's  children  are  within  the  compulsory  school 
ages.  They  must  attend  school  somewhere  under  our  law  relative 
to  school  attendance,  or  receive  instruction  equivalent  to  that 
^ven  in  our  public  schools.  For  this  purpose  the  appellant  must 
be  deemed  a  resident  of  some  city  or  district.  She  is  not  relieved 
of  her  duty  to  send  her  children  to  school  because  her  place  of 
abode  is  somewhat  transitory.  If  she  has  no  permanent  residence 
anywhere  else  she  is  a  resident  of  the  district  where  she  claims 
to  reside  with  the  expressed  intention  of  remaining.  Tor  these 
reasons  her  children  are  entitled  to  attend  the  school  in  the  dis- 
trict and  it  is  the  duty  of  the  respondent  to  afford  them  the  same 
school  facilities  as  the  other  pupils  in  the  district 

The  appeal  herein  is  sustained. 

It  is  hereby  ordered,  That  the  official  act  of  the  trustee  of  school 
district  Xo.  11,  town  of  Catskill,  co\inty  of  Greene,  in  refusing 
the  admission  of  IJnulshaw  Carr  and  William  C'arr,  children  of 
Angio  Carr  to  tlic  public  school  of  such  district,  lie,  and  the  same 
hereby  is,  set  aside,  and  the  said  trustee  is  hereby  directed  to 
permit  the  said  Bradshaw  Carr  and  William  Carr  to  attend  the 
school  in  such  district  with  the  same  privileges  and  under  the 
tame  conditions  as  all  other  pupils  of  school  age  residing  therein. 
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In  the  Matter  of  the  Appeal  of  Jaues  Eastwood  and  other  Tax- 
payers of  School  District  No.  1,  town  of  Red  House,  Catta- 
raugus County,  from  the  Act  or  Decision  of  the  Trustee  and 
School  Commissioner  for  said  District. 

Case  No.  118. 

(Decided  April  16,  IDD.) 

Vnder  anbdivfaioa  15  of  acction  175  of  the  Ednution  Iaw,  a  Khaol  trtutM 
lias  authont?  to  determine  tbe  qneetion  of  proper  beating  apparatna. 

A  district  hcIiooI  meeting  adopted  &  resolution  for  the  purchaae  of  a 
■tove  at  not  more  than  135  but  the  district  trustee  purchaaed  a  heater 
for  9ISD-  I'lie  action  of  the  trustee  suatained  as  within  a  due  exereiie  of 
bia  authority,  neither  fraud  nor  exceisive  expense  being  ihown. 

George  A.  Adams,  attorney  for  appellants. 

Drapeh,  Commissioner. —  The  appellants  are  residents  and  tax- 
payers of  school  district  No.  1,  town  of  Red  House,  county  of 
Cattaraugus,  and  complain  that  the  trustee  of  such  district  pur- 
chased a  beater  for  the  school  building  in  such  di»trict  at  an 
expense  of  abont  $150  notwithstanding  the  action  of  a  district 
meeting  in  authorizing  and  directing  him  to  purchase  a  stove  at 
an  expense  not  exceeding  $35.  It  is  alleged  that  this  was  an 
unlawful  act  on  the  part  of  the  trustee.  It  does  not  appear  that 
the  heater  was  not  needed  to  properly  heat  the  building,  or  that 
the  trustee  was  guilty  of  fraud  in  making  the  purchase  or  that 
the  heater  was  not  fairly  worth  the  price  paid  for  it.  The  law 
makes  it  the  duty  of  a  trustee  of  a  common  school  district  to  pro- 
vide fuel,  stoves  or  other  heating  apparatus  to  make  the  rooms  in 
a  school  boiiHc  reasonably  comfortable  for  use  when  the  sum  voted 
therefor  by  a  district  meeting  for  said  purposes  shall  have  proved 
insufficient.  Education  Law,  §  275,  subd,  15.  It  thus  becomee 
the  duty  of  a  trustee  to  take  such  action  as  is  reasonably  necessary 
to  comfortably  heat  a  school  building,  although  the  district  has 
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not  provided  ftiiids  for  eiich  purpose.  A  reeolutioii  adopted  by  a 
district  meeting  as  to  the  kind  of  heating  apparatus  to  be  pui^ 
chased  and  as  to  the  amount  to  be  expended  therefor  is  entitled  to 
consideration  by  the  trustee,  but  is  not  necessarily  binding  upon 
him.  He  is  -authorized  by  law  to  purchase  other  heating 
apparatus  and  exceed  the  amount  appropriated  therefor  if  in  his 
judgment,  fairly  exercised,  it  is  necessary  for  the  comfort  of  the 
pupils  attending  the  school.  The  official  act  of  a  trustee  in  pur- 
chasing such  heating  apparatus  will  not  be  set  aside  upon  an 
appeal  unless  it  appears  by  competent  proof  that  the  amount 
expended  was  exceasive  and  the  apparatus  was  unnecessary  to 
make  the  school  house  reasonably  comfortable  for  use.  The 
appellants  have  failed  in  this  case  to  show  more  than  tiiat  the 
trustee  exceeded  the  directions  contained  in  the  resolution  of  the 
district  meeting.  This  is  insufScient  to  justify  a  decision  sus- 
taining the  appeal. 

The  appellants  also  complain  of  the  trustee's  failure  to  open 
and  maintain  a  branch  school  in  the  district  in  a  place  where  it 
had  been  formerly  established  and  maintained.  The  petition  con- 
tains no  all^ations  as  to  the  necessity  of  such  branch  school.  A 
trustee  may  establish  a  bran<^  school  when  it  is  shown  that  the 
main  school  does  not  furnish  proper  school  accommodations  for 
all  the  children  of  the  district,  or  that  "  any  considerable  number 
of  the  children  residing  in  a  portion  of  the  district  are  so  remote 
from  the  school  house  as  to  render  it  difficult  for  them  to  attend 
school  in  such  school  house  in  inclement  weather."  Education  Law, 
§  275,  Bubd.  19.  A  trustee  will  be  ordered  to  open  and  maintain 
8  branch  school  in  a  proper  case  on  appeal,  but  it  must  appear  in 
the  papers  in  what  respect  the  main  school  house  is  inadequate  to 
accommodate  all  the  pupils  of  the  district.  The  appellants  are 
not  entitled  to  the  relief  deeired  upon  the  mere  assertion  that  a 
branch  school  had  been  maiDtaiii(>d  in  the  district  and  the  quali- 
fied electors  understood  that  it  was  to  be  continued.  They  have 
entirely  failed  to  show  how  the  trustee  has  failed  in  the  perform- 
ance if  his  duties  as  to  the  establishment  and  maintenance  of  the 
branch  sdiool  in  question.    The  appeal  herein  is  dismissed. 
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In  the  Matter  of  the  Appeal  of  B.  E.  Wadswobth  and  Othbbs, 
Taxpayers  of  School  Diatrict  No.  7,  Town  of  Mount  Pleasant, 
Westchester  County,  from  The  Act  of  the  Board  of  TruBtees  of 
such  District  in  Contracting  for  7ire  Insurance  with  a  Mem- 
ber Thereof. 

Case  No.  119. 

(Decided  Haj,  1913.) 

A  policy  of  Inivruice  cov«iiiig  school  dUtiict  property  cannot  be  lesaUT 
written  by  a  member  of  a  actaool  board  as  an  itunrance  agent. 

Certain  taxpayers  of  School  District  No.  7,  towD  of  Ut.  Pleasant, 
Westchester  county,  alleged  tbat  the  trustees  of  the  district  caused  tbe 
•chool  building  to  be  insured  against  fire  in  a  fire  insurance  company 
represented  by  a  firm  of  which  one  of  tbe  trustees,  Alfred  Cox,  was  » 
member.  EeUl,  that  such  action  was  a  violation  of  section  1668  of  itM 
Penal  Law,  and  section  285  of  the  Education  Law. 

Bbapbb,  Conuniesioner. —  The  appellante  are  tazqwjws  (rf 
school  district  No.  7,  town  of  Mount  Pleasant,  county  of  West- 
chester, and  alleged  that  the  board  of  tntsteee  of  such  district  have 
caused  the  school  building  in  such  district  to  be  insured  against  fire 
in  a  fire  insurance  company  or  companies,  represented  by  lie  firm 
of  Alfred  Cox  &  Co.  of  which  one  of  the  trustees,  Alfred  Coz,  is  a 
member.  The  appellants  do  not  ask  that  the  official  act  of  the 
board  of  trustees  in  contracting  with  Mr.  Cox  for  insurance  be  set 
aside,  or  that  the  fire  insurance  policies  written  by  the  companies 
represented  by  his  firm  be  declared  void.  The  appeal  seems  to  have 
been  brought  for  the  sole  purpose  of  obtaining  a  decision  as  to  the 
validity  of  the  act  of  the  board  in  causing  the  policies  to  be  writ- 
ten through  Mr.  Cox's  agency.  It  is  therefore  needless  to  do  more 
on  this  appeal  than  make  a  determination  as  to  the  power  of  a  board 
of  education  or  trustees  to  contract  with  a  firm  engaged  in  the  in- 
surance business  to  write  insurance  policies  upon  school  district 
property. 

The  law  mates  it  a  misdemeanor  for  a  school  officer  to  become 
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Toluntarily  interested  individually,  either  directly  or  indirectly,  in 
a  contract  made  in  his  official  capacity.  See  Penal  Law,  §  1868. 
It  is  further  provided  that  no  trustee  shall  be  personally  interested, 
directly  or  indirectly,  in  any  contract  which  he  makes  in  behalf 
of  the  district.  See  Education  Law,  §  385.  A  policy  of  insurance 
covering  school  district  property,  written  by  a  member  of  a  board 
of  education  or  a  board  of  trustees,  as  an  agent  of  a  company  which 
insures  such  property,  is  a  contract  in  which  such  member  is  inter- 
ested to  the  extent  of  the  commissions  or  other  compensation  which 
he  is  entitled  to  receive  from  the  company.  He  takes  part  in  mak- 
ing such  contract  and  is  individually  interested  therein.  This  is  so 
whether  the  policy  is  written  by  himself  or  by  a  firm  of  which  he 
is  a  mnnber. 

The  only  proceeding  which  can  be  maintained  against  him  for 
his  wrongful  act  before  the  commissioner  of  education  is  &  proceed- 
ing for  his  removal  from  office,  and  in  such  a  proceeding  it  must 
affirmatively  appear  to  the  satisfaction  of  the  commissioner  (hat  he 
has  been  guilty  of  a  "  wilful  violation  or  nt^ect  of  duty."  See 
Education  Law,  §  95. 

The  appeal  herein  is  dismissed. 
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In  the  Matter  of  the  Change  of  Salary  of  Members  of  a  Board 
of  SuperviBOre. 

(Opinion  dated  December  23,  ]ffl£.) 

Coonty  Law,  ■•ctloii  ii,  ntbdiviaion  5— board  of  luperYiMn  —  compenutioa 
—  p«wei  to  fix. 

A  board  of  auperriBon  ha«  no  power  to  increase  the  oompeiiBation  of 
Iti  members  tor  serviee  on  tbe  board. 

Hon.  W.  A.  Mallery,  Jr.,  chainnnn,  board  of  supervisora, 
of  Columbia  wunty,  submitted  the  following  inquiry: 

It  it  proposed  to  cbange  the  SBlarieg  of  the  members  of  tbe  board  of  snper- 
Tisors  of  Columbia  county  from  $300  to  (500  a  ;ear.  Has  the  board  power  to 
make  this  change  under  subdivision  6  of  section  12  of  tlie  Count;  Law  as 
amended  bj>  chapter  360  of  the  Laws  of  lOllt 

Cabmodt,  Attorney-General. —  Section  12,  eubdivieion  5  of  the 
County  Law,  as  amended  by  chapter  359  of  the  Laws  of  1911, 
provides  that  the  board  of  auperriBors  ahall ; 

Have  power  to  fli  tbe  amount  and  the  time  or  manner  of  payment  of  the 
salary  or  compensation  of  any  county  officer  or  employee,  except  a  judicial 
officer  and  the  mode  of  appointment,  number  and  grade  of  the  clerics,  assist- 
ants or  employees  in  any  county,  notwithstanding  the  provisions  of  any 
general  or  special  law  fixing  the  amount  of  such  salary  or  tbe  time  or 
manner  of  payment  thereof,  or  providing  for  the  mode  of  appointment,  num- 
ber or  grade  of  the  clerks,  assistants  or  employees  in  any  county  office,  or 
vesting  in  any  other  board,  body,  commission  or  officer  authority  to  fix  the 
amount  of  such  salary  or  compensation  or  the  time  or  manner  of  payment 
thereof  or  to  provide  for  the  mode  of  appointment,  number  or  grade  of  the 
clerks,  assistants  or  employees  in  any  county  office-,  and  the  power  hereby 
vested  in  the  board  of  supervisors  shall  be  exclusive  of  any  other  board,  body, 
commission  or  officer,  notwithstanding  any  general  or  special  law.  The 
salary  or  compensation  of  an  officer  or  employee  elected  or  appointed  tot  a 
definite  term  shall  not  be  increased  or  diminished  during  such  term. 

As  the  statute  stood  previously  it  provided  that  the  board  of 
supervisors  shall  have  power  to: 
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Fix  the  Balariee  and  compensBtion  of  county  treaaurerB,  district  attorneys 
and  mperinteodenti  of  the  poor  of  their  county,  which  shall  he  a  county 
cbai^,  and  not  be  changed  during  the  term  of  any  euch  ofHcer,  and  prescribe 
the  mode  of  appointment,  and  fix  the  number,  grade  and  pay  of  the  clerki, 
aasietajite  and  employeee  in  ench  offices,  when  not  otherwise  fixed  by  law, 
which  shall  be  a  county  charge. 

A  sweeping  control  over  the  compenBation  of  all  county  officers 
has  been  delegated  to  the  supervisors,  while  before  this  power 
extended  to  only  a  few  designated  officers.  "Whether  or  not  the 
members  of  the  board  are  county  officers  becomes  then  the  .ques- 
tion to  be  decided. 

In  my  opinion  they  are  not.  The  Town  Law  sufficiently  indi- 
cates this.  Section  80  under  the  heading  of  "  Town  Officers  " 
recites  that  thu  supervisor  is  to  be  elected  as  one  of  these  at  the 
town  meeting.  Section  81  fixes  "Eligibility  to  Town  Offices," 
and  excludes  certain  persons  from  the  office  of  supervisor.  The 
term  of  a  supervisor  is  fixed  by  section  82,  his  oath  of  office  is 
prescribed  by  section  83  and  under  section  84  he  would  be  re- 
quired when  resigning  to  do  bo  as  a  town  officer.  Section  85 
fixes  his  compensation  as  a  member  of  the  town  board  and  with- 
out pursuing  further  the  references  that  might  be  made,  it  may  be 
stated  that  the  Town  Law  is  full  of  nndeniable  evidence  of  his 
status  as  a  town  officer. 

Reference  should  also  be  made  to  the  opinion  of  Attorney- 
General  O'Malley  where  it  was  held  that  supervisors  representing 
wards  of  a  city  are  city  olBcers.  This  ruling  was  based  on  the 
fact  that  in  the  particular  ease  discussed,  the  charter  of  the  city 
expressly  made  the  city  supervisors  city  officers.  See  Attomey- 
G-eneral's  Report  1909,  page  913.  Similar  provisions  are  found 
in  other  city  charters,  thus  indicating  a  legislative  tendency  to 
regard  supervisors  as  officers  of  the  locality  they  represent  rather 
than  as  county  officers. 

It  is  true  that  sitting  as  a  board  the  members  now  share  in  a 
control  over  county  affairs,  but  individually  and  separated  from 
that  body,  I  know  of  no  powers  that  they  personally  exercise  over 
county  affairs.  The  legislature  recognizing  that  there  is  a  dis- 
tinction between  the  representatives  of  the  town  or  ward  and  the 
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represeutative  Ixtdy  in  wliifh  the  supervisor  sits  has  provided  in 
sectiOQ  23  of  the  (.'oiinty  Law  for  his  eompeiisatioii  as  a  membor 
of  the  board.  The  statute  goes  on  at  considerable  length  very 
specifically  to  fix  the  different  compensations  that  are  to  be  paid. 
It  would  require  a  forced  construction  to  find  these  preeiae  pro- 
visions impliedly  repealed  by  the  amendment  of  1011,  especially 
since  this  statute  (swtioii  23)  was  amended  by  chapter  554  of  the 
Laws  of  1911  and  chapter  34  of  the  Laws  of  1912  without  iu 
any  way  recognizing  that  subdivision  5  of  section  12  affected  its 
provisions. 

I  am  therefore  of  the  opinion  that  a  board  of  supervisors  has 
no  authority  in  law  to  increase  the  salaries  of  its  own  members. 


In  the  Matter  of  IIemovino   Snow   in   Imphoved  Hiqhwats. 

(Opinion  dated  December  23,   1912.) 

ObstincUoiu  in  improved  higbwaya  cans«d  by  mow. 

It  is  the  duty  of  town  atiperinteiidrnts  of  liighways  to  remove  obBtrue- 
tionB  caused  by  snow  in  improved  county  and  state  highways  in  their 
respective  towns. 

Hon.  C.  Gordon  Reel,  Superintendent  of  Highways,  queried  as 
to  whether  obstructions  in  an  improved  county  or  state  highway 
caused  by  snow  are  to  be  removed  by  town  superiutcn<Ient8  or 
by  the  bureau  of  maintenance  and  repair  of  the  state  highway 
commission. 

Cahmodt,  Attorney-General. —  Section  47  of  the  Highway 
Law  provides,  among  the  other  duties  of  town  superintendents, 
in  subdivision  4  as  follows: 

Employ  such  persons  with  teams  and  implements  as  may  be  necessary  for 
the  proper  tnajntcnance  and  repair  of  highways  and  brid}^s  and  the  removal 
of  obatructionB  caused  by  snow  subject  to  the  approval  of  the  town  board,  sa 
liprpinafter  provided     •     *     •. 
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Section  170  of  the  Highway  Law  provides  as  follows : 

Commiuion  to  provide  for  mAinteni,Dce  and  repair.  The  maintenance  and 
repair  of  state  and  county  liighways,  exclusive  however  of  the  coet  of  main- 
taining and  repairing  bridges  having  a  span  at  five  feet  or  over,  shall  be 
under  the  direct  supetviBion  and  control  of  the  commiasion  and  they  shall 
be  responsible  therefor.     The  commiuion  shall  have  the  power 

1.  To  adopt  proper  rules  and  regulations  therefor  and  tlie  work  shall  be 
performed  by  the  town  or  the  district  OT  county  superintendents  as  therein 
provided  subject  to  the  supervision  and  control  of  the  state  superintendenta 
of  highways     *     •     •. 

Then  follows  in  this  section  provisions  that  the  work  may  he 
otherwise  done  either  by  the  superintendent  or  by  contract,  and 
also  provides  that  the  commission  may  provide  a  patrol  system 
and  appoint  patrolmen. 

The  removal  of  an  obstruction  in  a  highway  caused  by  snow 
cannot  be  said  to  be  a  repair  or  a  maintenance  of  the  highway. 
It  is  simply  an  act  required  to  keep  the  highway  open  and  is  not 
caused  by  any  defect  or  injury  to  the  highway  itself  and  cannot 
he  classed  as  a  maintenance  or  repair,  which  the  highway  com- 
mission is  bound  to  provide  for  imder  section  170  of  the  High- 
way Law. 

I  am  therefore  of  the  opinion  that  obstructions  in  an  improved 
state  and  county  highway  caused  by  snow  should  be  removed  by 
town  superintendents. 


In  the  Matter  of  the  Constitutionality  of  the  Special  Charter  of 
the  Long  Sault  DEVRi,npstKNT  Company. 

(Opinion  dated  Deoember  30.  ISIZ.) 

Chapter  355  of  the  Laws  of  1907,  wfalch  created  this  compai?,  la  vnconatlta- 
tional  and  the  charter  iiiTalld. 

Firitt.  Cha;iter  355  of  the  Laws  of  1B07  granting  certain  powers  and 
privileges  to  the  Long  Sault  Development  Company  is  unconstitutional 
in  that  it  contravenes  section  18  of  article  3  of  the  state  Constitution, 
which  provides  that  the  legislature  shall  not  pass  a  private  or  local  bill 
granting  to  any  private  corporation,  ftssociation  or  individual  any  exclu- 
sive privilege,  as  contemplated  by  aection  18  of  article  3  of  the  Con- 
stitution. 
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Second.  It  vioUtea  «ection  7  of  artiele  7  of  tlw  KtvU  Cwtititntion 
which  providei  that  the  landi  of  tbe  state  now  owned  or  hereafter 
acquired,  coDBtitnting  the  foreat  preserve,  u  now  fixed  by  law,  ihall  be 
forever  kept  as  wild  forest  lands,  and  shall  not  be  leased,  sold  or 
exchanged,  or  taken  by  any  corporation,  public  or  private.  The  bed  of 
the  St.  Lawrence  river,  which,  by  the  act  in  question,  is  directed  to  be 
conveyed  to  the  Long  Sault  Development  Company,  is  owned  by  the  state 
and  was  so  owned  at  the  time  the  provision  of  the  Conetttution  waa 
adopted,  and  was  Included  within  the  forest  preaerve,  as  defined  by  sec- 
tion 100  of  chapter  332  of  the  Laws  of  1B93,  describing  the  lands  included 
within  the  state  forest  preserve. 

fUnl.  The  act  in  question  is  a  private  hill  and  embrace!  more  than 
ooe  subject,  and  is,  therefore,  in  violation  of  article  3,  section  10  of  the 
state  Constitution,  which  provides  that  no  private  or  local  bill  which  may 
be  passed  by  the  legislature  shall  embrace  more  than  one  aubject,  and 
that  shall  be  expressed  In  its  title. 

fourth.  The  act  is  invalid  as  being  in  excess  of  the  powera  of  tbe  legis- 
lature, in  that  it  provides  for  the  alienation  by  the  state  to  the  Long 
Sault  Development  Company  of  title  to  the  lands  in  the  b«d  of  tbe  St. 
Lawrence  river.  The  title  ot  the  state  in  tbeae  lands  is  a  sovereign 
right,  rather  than  a  proprietary  title.  It  is  inconsistent  with  that  right, 
which  must  be  exercised  for  the  benefit  of  the  whole  people,  that  the 
title  to  the  bed  of  a  navigable  stream  should  be  granted  In  fee  to  a 
private  corporation. 

The  honorable,  the  senate  of  the  state  of  New  York  under  date 
of  March  29,  1913,  adopted  a  resolution  a8  follows; 

Whereas,  An  act  constituting  chapter  3B6  of  the  Laws  of  1B07,  provides 
among  other  things  that  certain  persons  therein  named  shall  be  a  corporation 
to  be  designated  as  the  "  Long  Bault  Development  Company  "  ;   and 

Whebeab,  Soich  act  further  purports  to  convey  to  said  corporation  vain- 
able  and  exclusive  privileges  and  rights,  and  directs  the  conveyances  to  said 
corporation  of  certain  lands  belonging  to  the  state  under  the  waters  of  the 
St.  Lawrence  river  and  referred  to  in  said  act;   and 

Whxbbas,  It  is  claimed  that  said  corporation  is  proceeding  under  such  act 
to  acquire  private  lands,  and  to  secure  the  consent  of  the  governments  of  the 
United  States,  and  of  the  Dominion  of  Canada,  confirming  said  act  and  the 
privileges  assumed  to  be  granted  thereby;   and 

Wh^uab,  It  is  further  claimed  that  such  act  is  unconstitutional  In  that 
it  assumes  to  convey  exclusive  riglits  and  privileges  by  special  enactment,  and 
further  assumes  to  convey  a  portion  of  tbe  forest  preserve  of  the  state  which 
by  the  constitution  is  made  insJienable  on  the  part  of  the  state;  be  it  there- 

Retolvtd,  That  the  attorney-general  of  the  state  is  hereby  requested  to 
transmit  to  the  senate  for  its  further  consideration  his  written  opinion  as 
to  whether  such  act  as  aforesaid  contravenes  the  constitution  of  the  state 
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in  any  of  the  matUra  h«reia  referred  to,  or  in  kh?  other  puticul&ra;  and 
if  in  his  judgment  it  does,,wliBt  if  uiy  present  action  or  proceedinge  may 
be  brought  bj  the  state  to  ascertain  judicially  lucb  fact;  and  that  such 
written  opinion  be  ready  for  aubmiaaion  on  the  reconvening  of  tbe  senate  ia 
the  year  1913,  <»  at  any  time  prior  thereto  it  the  same  shall  be  convened 
in  extraordinary  aeaaion  and  prepared  to  receive  the  same. 

Chapter  355  of  the  Laws  of  1907  became  a  law  on  May. 23, 
1907,  hj  the  approval  of  the  governor.  The  act  incorporates  the 
Long  Sault  Development  CompaJiy,  and  axithorizea  the  company 
to  construct  and  maintain  dama,  canals,  power-houses  and  looks 
at  or  near  Long  Sault  island,  for  the  purpose  of  improving  the 
navigation  of  the  St.  Lawrence  river  and  developing  power  from 
the  waters  thereof,  and  to  construct  and  maintain  a  bridge,  and 
carry  on  the  manufacture  of  commodities. 

After  giving  a  condensation  of  the  act  in  question  the  attorney- 
general  submitted  his  opinion  as  follows: 

Cabmodt,  Attorney-General. —  Theact  in  question,  chapter  355 
of  the  Laws  of  1907,  contravenes  section  18  of  article  III  of  the 
state  Constitution. 

Section  18  of  article  III  of  the  state  Constitution  is  as  follows: 

The  Ic^lature  shall  not  paw  a  private  or  local  bill  in  any  of  the  following 
emiei:  •  •  •  granting  to  any  private  corporation,  aaioclatlon  or  indi- 
vidual any  exclusive  privilege,  immunity  or  franchise  whatever. 

This  provision  of  the  state  Constitution  was  not  inserted  until 
1874  and  took  effect  January  1,  1875.  I  have  been  unable  to 
find  any  decision  of  our  courts  since  that  time  directly  involving 
the  question  here  presented,  namely :  Does  a  grant  by  the  legis- 
lature to  a  private  corporation  of  a  right  or  privilege  to  dam 
a  navigable  stream  and  appropriate  and  utilize  the  whole  power 
thereof,  contravene  the  above  provision. 

The  act  of  1907  is  plainly  a  private  and  a  local  bill. 

It  is  a  private  bill  in  that  it  relates  only  to  a  particular  corpora- 
lion,  organized  for  private  gain,  to  be  controlled  by  private 
stockholders. 

The  Court  of  Appeals,  in  Economic  Power  &  Construction 
Company  v.  City  of  Buffalo,  195  N.  T.  286,  held  that  every  act 
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incorporating  a  compaoj  for  private  gain  and  generally  all  acta 
relating  to  a  single  corporation  are  private  acts.  This  act  comes 
under  the  above  delinition  and  ia,  therefore,  a  private  -act. 

The  courts  define  a  local  act  as  one  whicli  in  its  subject  relates 
to  but  a  portion  of  the  people  of  the  state  or  to  their  property, 
and  may  not,  either  in  its  subject,  operation  or  immediate  and 
necessary  results,  affect  the  people  of  the  state  or  tteir  property 
in  general.  People  v.  Supervisors  of  Chautauqua,  43  N.  Y.  10; 
Johnaton  v.  Spicer,  107  id.  201;  Astor  v.  Arcade  Railroad  Co., 
113  id.  93. 

This  act  comes  clearly  within  the  above  definicion  and  is, 
therefore,  a  local  act,  within  the  meaning  of  section  18,  article 
III  of  the  Constitution. 

It  remains  to  be  determined  whether  the  rights  and  privil^ea 
granted  are  exclusive,  within  the  meaning  of  the  Constitution. 

By  section  3  of  the  act  in  question,  the  Long  Sault  Develop- 
ment Company  is  given  the  right  "  to  erect,  construct,  maintain, 
operate  and  use  such  dam  or  dams,  canal  or  canals,  reservoir  or 
reservoirs,  gates,  sluices,  trunks,  pipes,  bulkheads,  piers,  flumes, 
abutments  and  other  works  appurtenant  thereto,  as  may  be  proper 
or  useful  for  the  purpose  of  the  development  of  water  power  and 
of  electrical  power  and  energy  therefrom,  at  such  point  or  points 
upon  or  adjacent  to  the  south  shore  of  the  St.  Lawrence  river, 
near  Long  Sault  island  or  Bamharl's  island,  and  upon  the  said 
islands,  or  either  of  them,  and  betwe«i  said  islands,  or 
either  of  them  and  the  shores  of  the  said  river  and 
Sheik's  island  {but  not  across  the  international  boundary  line 
unless  consented  to  by  the  dominion  of  Canada),  as  may  be  se- 
lected by  said  corporation,  and  also  in  and  upon  so  much  of  the 
said  river  and  the  bed  thereof  as  lies  to  the  south  of  the  intei^ 
national  boundary  line,  at  or  near  I^ng  Sault  island  or  Bam- 
harl's island,  cithpr  independently  or  in  connection  with  like 
works  now  erected,  or  to  be  erected,  in  so  much  of  said 
river  and  the  bed  thereof  as  lies  to  the  north  or  Canadian 
side  of  said  international  boundary  line,  and  upon  and  adja- 
cent to  the  northerly  shore  of  said  river;  and  to  erect,  construct. 
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maintain,  operate  and  use  a  power-house  or  power-hoiKes,  and  con- 
ductors, cables,  wires,  insulators  and  other  appliances  in  connec- 
tion with  the  said  works  for  the  development  of  electrical  power 
and  energy ;  and  also  to  take  and  use  the  waters  of  said  river  at 
and  above  the  points  of  location  of  said  works  heretofore 
authorized." 

Stronger  or  more  comprehensive  or  more  dafinite  language 
could  not  be  used  by  the  legislature  in  conferring  upon  the  com^ 
panj  the  right,  power  and  privil^;e  of  controlling,  for  the  pur- 
pose of  electrical  power  and  energy,  the  waters  of  the  St 
Lawrence  river  at  this  point. 

It  might  be  argued,  were  the  company  limited  to  the  use  and 
development  of  the  water  power  in  and  about  Long  Sault  island, 
that  the  privilege  granted  is  not  exclusive,  but  when  it  is  con- 
sidered that  the  company  is  given  the  right  to  develop  water-power, 
at  and  above  said  place,  the  conclusion  is  inevitable  that  an  exclu- 
sive privilege  is  granted,  the  limitations  of  which,  in  respect  to 
location,  are  not  defined,  and  may  be  asserted  by  the  company  to 
prevent  all  others  from  enjoying  a  similar  privilege,  not  only  at, 
but  above  Long  Sault  island.     How  far  above  is  not  provided. 

Authority  is  likewise  conferred  upon  the  corporation  to  erect 
all  structures  that  it  may  deem  proper  or  useful  for  any  of  the 
purposes  described,  at  any  points  on  the  south  shore  or  the  north 
shore  of  the  St.  Lawrence  river,  upon  any  of  the  three  islands 
named,  or  between  the  islands  or  in  the  bed  of  the  river,  either 
independently  or  in  connection  with  like  works  now  erected,  or  to 
be  erected,  in  so  much  of  said  river  and  the  bed  thereof  as  lies 
to  the  north  or  Canadian  side  of  said  international  boundary  line, 
and  apon  and  adjacent  to  the  northerly  shore  of  said  river. 

The  act,  therefore,  not  only  grants  to  the  corporation  the  exclu- 
sive right  to  develop  and  utilize  all  the  water-power  in  and  around 
Long  Sault  island,  but  also  contemplates  a  more  comprehensive, 
general  and  exclusive  control  of  the  waters  of  the  St.  Lawrence 
river  at  and  near  that  vicinity,  by  constructing,  independently  or 
in  connection  with  works  at  present  existing  or  to  be  hereafter  con- 
structed on  the  Canadian  side  of  the  river.  If  the  Long  Sault 
Dkr.  Rkp.  Vol.  II.— 28 
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DeTelopment  Company  is  able,  either  throng  connections  witli  a 
company  or  companiea  on  the  Canadian  side,  or  by  independent 
action,  to  obtain  a  similar  grant  of  power  on  the  Canadian  side, 
there  can  be  little  question  about  the  exclusive  nature  of  the 
privileges  and  power  it  would  thereby  be  permitted  to  exercise. 

In  addition  to  all  this,  it  is  important  to  note  that  the  power 
granted  is  perpetuaL 

In  view  of  the  language  above  quoted  and  in  the  light  of  all 
of  the  facta  at  hand,  the  conclusion  seems  irresistible  that  the 
I^slature  of  1907  intended  and  endeavored  to  grant  to  the  Long 
Saolt  Bevelopment  Company  the  exclusive  right,  either  independ- 
ently or  in  connection  with  other  corporation  or  corporations,  to 
control  all  of  the  water-power  that  could  be  generated  at  that  place 
in  the  St.  Lawrence  river  and  within  a  vague  and  undefined  area 
"  above  that  point,"  not  only  for  the  present  generation,  but  in 
perpetuity. 

Under  this  grant,  if  valid,  succeeding  legislatures  are  prevented 
from  granting  privileges  to  any  individual  or  corporation  to 
utilize  any  of  the  water-power  at  the  Long  Sault  rapids.  It  may 
also  be  claimed  by  the  Long  Sault  Development  Company  that, 
because  of  its  right  to  utilize  the  water  above  Long  Sault  island, 
no  grant  can  be  made  by  the  Legislature,  at  least  within  a  reason- 
able distance  above  the  point  in  question,  without  impairing  the 
charter  of  the  Long  Sault  Development  Company. 

The  company  might  also  maintain  that  any  structure  here* 
after  authorized,  above  or  below  the  location  in  question,  which 
would  in  any  wise  affect  the  hydraulic  head  or  lessen  in  any 
degree  the  e£Goiency  of  any  of  the  structures  of  the  Long  Sault 
Development  Company,  would  financially  damage,  and  thereby 
impair,  the  exclusive  rights,  powers  and  privileges  which  the  Long 
Sanlt  Development  Company  received  from  the  le^slature. 

I  believe  that  section  18  of  article  II  of  the  Constitution  was 
adopted  for  the  very  purpose  of  preventing  such  grants  as  this. 
At  the  time  when  this  amendment  was  adopted,  in  1874,  nearly 
all  of  the  available  power  sites  within  the  state  had  been  granted 
by  the  legislature  by  special  acts,  with  scarcely  any  revenue  to  the 
state. 
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The  preaervatioii  to  future  generations  of  the  water-power  not 
theretofore  granted,  and  which  was  practically  located  in  the  two 
border  streamB,  the  Niagara  and  the  St.  Lawrence,  was  a  vital, 
essential  and  important  duty.  By  section  18  of  article  III  the 
people  undertook  to  put  an  end  to  the  granting  of  these  exclusive  ' 
privileges,  and  it  is  not  unreasonable  that  they  had  in  mind  the 
undeveloped  water-power  of  these  two  great  streams.  In  any 
event,  it  was  plainly  declared  in  that  provision  that  no  exclusive 
privilege,  immunity  or  franchise  should  be  thereafter  granted 
by  the  legislature. 

The  charter  in  question  plainly  violates  this  provision,  when  we 
consider  the  causes  that  led  to  the  adoption  of,  and  the  purpose 
sought  to  be  obtained  by  this  amendment 

There  are  many  decisions  of  the  courts  interpreting  thia  lan- 
guage of  the  Constitution,  but  none  that  I  have  been  able  to  find 
which  determine  this  question  contrary  to  the  conclusion  which 
I  have  reached. 

The  terms  of  the  Constitution  are  so  plain,  simple  and  compre- 
hensive aa  to  leave  little  room  for  construction.  Nothing  can  be 
added  to  or  taken  from  the  language  employed  to  make  more  plain 
the  object  aimed  at.  That  object,  as  provided  by  the  language 
of  the  provision,  and  as  uniformly  interpreted  by  the  courts,  is 
twofold:   1.  To  prevent  monopoly;  2.  To  leave  open  competition. 

Keeping  these  objects  in  view,  there  is  to  my  mind  little 
difficulty  in  applying  the  constitutional  mandate  to  any  given 
state  of  facta. 

It  is  urged,  upon  the  authority  of  Matter  of  Application  of 
Union  Ferry  Company,  98  N.  Y.  139,  that  a  privilege,  immunity 
or  franchise  is  not  exclusive  within  this  provision  of  the  Consti- 
tution, which  does  not,  by  its  terms,  prohibit  the  enjoyment  of 
a  similar  privilege,  immunity  or  franchise  by  someone  other  than 
the  grantee.  This  is  founded  upon  the  language  of  the  court 
in  that  case,  to  be  found  at  page  153,  which  is  as  follows: 

TbB  ezcluaivenesi  prohibited  IR  one  which  iB  created  by  the  tenn*  ol  the 
gTAiit,  not  thftt  which   Tsiulti  from  the  nature  of  the  property  or  right 
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In  that  case  the  court  was  coasidering  an  act  of  the  L^sla* 

ture  passed  in  1882,  entitled  "An  act  to  provide  additional  ferry 

elipa  and  facilities  in  J^'ew  York  city  for  the  ferries  running 

between  Whitehall  street  in  the  city  of  Kew  York  and  Brooklyn." 

•  At  page  148  the  court  said: 

The  whole  frame  and  context  of  the  act  are  consistent  with  the  view  that 
Its  object  was  not  to  grant  any  privilege  or  franchise  to  the  Union  Ferry 
Company  aa  a  corporation,  but  as  stated  in  the  title  of  the  act,  to  add  to 
the  ferry  slipit  and  fRcilitieg  of  the  |isrtii.-ular  ferry  which  the  company  named 
wan,  at  tli«  time,  operating. 

The  court  further  held,  in  sustaining  the  constitutionality  of 
that  act,  that  the  additional  facilities  granted  by  the  act  would 
increase  the  capacity,  not  only  of  the  grantee,  but  of  all  future 
lessees  of  the  ferry,  to  meet  the  wants  of  the  public,  and  that 
those  increased  facilities  would  be  enjoyed  by  the  grantee  only 
under  its  lease  from  the  city,  and  would  terminate  with  the  lease 
and  pass  to  succeeding  lessees,  and  that  the  property  could  not 
be  used  for  any  purpose  except  the  exercise  of  the  ferry  fran- 
chise granted  by  the  city,  and  in  whose  hands  that  franchise  might 
be  from  time  to  time. 

The  court  placed  particular  emphasis  upon  the  fact  that  the 
privilege  was  not  exclusive  in  respect  to  the  character  of  the 
rights  granted,  nor  indefinite  in  respect  to  the  time  of  its  enjoy- 
ment, and  pointed  out  as  exempting  the  statute  from  the  consti- 
tutional inhibition,  that  the  right  granted,  even  while  enjoyed  by 
the  Union  Ferry  Company,  could  also  be  enjoyed  by  other  com- 
panies and  at  the  termination  of  the  lease  of  the  Union  Ferry 
Company,  the  particular  right  granted  to  that  company  would 
pass  to  its  lessee. 

The  facts  of  this  case,  it  will  be  seen,  immediately  take  it 
outaide  of  the  facts  in  the  Long  Sault  case.  The  reasoning  of 
the  court  in  the  Union  Ferry  Company  case  is  not  antagonistic 
to  the  contention  that  an  exclusive  privilege  was  granted  to  the 
Long  Sault  Development  Company. 

At  page  151  the  court  cites  cases  of  exclusive  privileges  con- 
demned by  this  provision  of  the  Constitution,  among  them  the 
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Cajuga  Bridge  Company  v.  Magee,  2  Paige,  116,  in  which  case 
the  charter  of  the  Cayuga  Bridge  Company  provided  that  it 
should  not  be  lawful  to  erect  any  bridge  or  establish  any  ferry 
within  three  miles  of  the  place  where  the  bridge  of  the  company 
should  be  erected,  or  to  cross  the  river  within  three  miles  of  the 
bridge  without  paying  toll. 

II  we  apply  that  doctrine  to  this  case  it  condemns  the  charter. 
While  the  act  does  not  expressly  provide  that  no  other  company 
shall  euj'oy  the  privileges  of  the  Long  Sault  Development  Com- 
pany within  the  area  covered  by  the  grant,  yet  the  terms  of  the 
grant  itself  make  it  impossible  that  any  other  grant  could  be 
made  by  the  state,  or  that  any  other  company  or  any  other 
individual,  even  the  present  riparian  owners,  could  utilize  the 
watw  for  power  purposes  in  that  portion  of  the  river. 

I  can  see  no  distinction  in  principle  between  the  provisions 
of  an  act  of  the  legislature  which  expressly  provide  that  there 
shall  be  no  competition  within  a  given  area^  and  the  provisions  of 
an  act  which  make  it  impossible  that  there  should  be.  To  hold 
that  a  different  principle  applies  is  to  give  an  absurd  construction 
to  this  most  vital  constitutional  principle.  Certain  it  is  that  the 
Union  Ferry  Company  case  is  not  authority  for  any  such 
contention. 

That  case  further  cites,  as  an  instance  of  an  exclusive  privilege, 
the  decision  of  the  court  in  Mohawk  Bridge  Company  v.  U.  & 
S.  R.  R.  Co.,  6  Paige,  554.  In  that  case  the  Mohawk  Bridge 
Company  received  a  charter  to  cross  the  Mohawk.  The  charter 
prohibited  ferries  crossing  the  river  one  mile  above  and  one  mile 
below. 

Suppose  in  that  case  the  legislature,  instead  of  providing  that 
no  other  ferries  should  cross  one  mile  above  or  one  mile  below, 
had  made  a  grant  to  the  Mohawk  Bridge  Company  of  the  waters 
of  the  Mohawk  and  the  bed  of  the  stream,  one  mile  above  and 
one  mile  below.  It  is  plain  that  such  a  grant  would  as  effectively 
prevent  other  ferries  from  crossing  within  that  area  as  if  the 
statute  expressly  so  provided. 

I  am  well  aware  that,  in  the  Union  Ferry  Company  case,  the 
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Court  of  Appeals  announced  the  principle  that  the  right  granted 
is  not  exclusive  simply  because  it  is  impossible  that  anj  other 
person  or  corporation  should  enjoy  that  right,  holding  that,  where 
it  is  important  to  the  public  interest  that  a  privilege  should  be 
exercised  by  someone,  the  state  must  necessarily  have  authority 
to  select  the  grantees,  and  that  in  such  a  case  the  excluBivenees 
is  not  produced  by  the  grant,  but  results  from  the  nature  of  the 
thing  granted. 

That  doctrine  cannot  be  so  extended  as  to  protect  a  grant 
which,  although  in  terms  is  not  exchisive,  yet  in  addition  to  the 
privilege  granted,  grants  other  rights  and  privileges  and  properties 
which,  upon  the  face  of  the  act  itself,  make  the  privilege 
exclusive. 

The  court  instances,  as  supporting  this  construction,  grants  of 
charters  to  toll  bridge  companies,  grants  of  land  to  railroad  com- 
panies for  depots,  car-yards,  etc.  These  rights,  of  course,  are 
to  a  certain  extent  exclusive,  but  the  grant  of  a  right  to  build 
a  toll  bridge  is  based  upon  an  obligation  on  the  part  of  the 
company  to  serve  the  public  by  improving  the  highway  over  which 
toll  is  taken.  The  right  granted  is  in  return  for  a  public  service 
rendered,  while  the  rights  granted  to  railroad  companies  to  acquire 
depots,  car-yards,  etc.,  are  necessary  for  the  enjoyment  of  the 
franchise  given  to  the  companies,  and  that  brings  the  case  within 
an  entirely  different  principle.  In  both  these  cases  the  use  is 
a  public  one,  and  essential  for  the  purpose  of  enjoying  the  charter 
granted  by  the  state,  and  it  is  within  the  power  of  the  Legislature 
to  determine  the  necessity  of  the  grant,  and  when  it  so  determines, 
keeping  within  the  line  so  clearly  marked  out  by  the  court  in  the 
Union  Ferry  Company  case,  the  grant  is  not  violative  of  the 
Constitution. 

The  grant  made  to  the  Long  Sault  Development  Company 
is  not  within  the  protection  of  these  principles.  It  is  exclusive 
within  a  certain  undefined  area.  The  powers  granted  are  not 
in  the  interest  of  the  public,  and  the  important  ones,  such  as  the 
grant  of  the  title  to  the  bed  of  the  river,  are  not  essential  to  the 
enjoyment  of  the  privilege  of  developing  a  water  power  and 
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electriciil  eaergy.  It  prevents  competitioD ;  it  creates  a  monopoly 
in  as  clear  and  emphatic  terms  as  could  possibly  be  used  by  the 
Legislature. 

I  thint  it  is  dear  therefore,  that  it  violates  section  18  of 
article  lU  of  the  Constitution  of  the  state  of  New  York. 

THB  ACT  IH  question  VIOLATES  SECTIOH  7  OF  ABTICLB  VII  OF 
THB  STATE  CONSTlTCTIOrJ,  WHICH  FBOVIDES  THAT  THE  LAITDS 
OF  THB  STATE  NOW  OWNED  OB  HEBBAFTEB  AGQTJIBED,  COH8TI- 
TUTIMO  THB  yOHEBT  PEEHKETE,  AS  NOW  FIXED  BY  LAW,  SHALL 
BE  FOBBVBK  KEPT  AB  WILD  FOBEBT  LANDS  AND  SHALL  NOT  BE 
LEASED,  SOLD  OB  SXCHANOBD  OB  TAKEN  BY  ANY  OOBPOKATIOir, 
PUBLIC  OE  P  EI  VATS. 

The  bed  of  the  St.  Lawrence  river  is  within  the  boundaries  of 
the  county  of  St.  Lawrence.  Chapter  832  of  the  Laws  of  1893 
(article  VI,  chapter  43,  of  the  General  Laws)  provides: 

Section  100.  Forest  pTeserve.  Tli«  foieat  pTeserve  sball  inolude  the  landa 
DOW  owned  or  hereafter  acquired  by  the  et»te  within  the  counties  of  •  "  * 
St.  Lawrence,    •     •     •    except 

1.  Lands  within  the  limits  of  any  village  or  city  and 

2.  Lands,  not  wild  lauds,  acquired  by  the  state  on  foreclosure  of  mortgages 
made  to  the  eommisaioners  for  loaning  certain  moneys  of  the  United  Stat«a 
usually  called  the  United  Statca  deppsit  fund. 

This  statute  web  in  force  when  the  present  constitution  was 
adopted,  which  went  into  effect  January  1,  1895,  and  contained 
the  following  clause : 

Article  VII,  section  7.  The  lands  of  the  state,  now  owned  or  hereafter 
acquired,  constituting  the  forest  preserve  as  now  fixed  by  law,  shall  be  for- 
ever kept  as  wild  forest  lands.  They  «hal1  not  be  leased,  sold  or  exchanged, 
or  be  taken  by  any  corporation,  public  or  private,  nor  shall  the  timber 
thereon  be  sold,  removed  or  destroyed. 

This  provision  of  the  Constitution  read  in  connection  with  the 
provisions  of  the  statute  then  in  force  leads  inevitably  to  the 
conclusion  that  the  lands  in  question  are  within  the  forest  pre- 
serve and  may  not  be  alienated.  The  Court  of  Appeals  in  People 
V.  Fisher,  190  N.  Y.  480,  in  considering  what  are  forest  preserve 
lands  uses  the  following  language: 
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The  Uoguage  of  the  statute  thus  epeciffing  the  luidi  which  ue  included 
within  the  forest  preserve  is  «1ear  and  definite  and  does  not  in  itsdf  require 
construction.  Its  plain  and  positive  language  is  made  even  more  certAin  by 
the  fact  that  aome  exceptions  are  stated  therein. 

The  bed  of  the  St.  Lawrence  river  covered  by  the  grant  in 
question,  being  within  the  county  of  St.  Lawrence  and  the  state 
of  New  York,  is  land  owned  by  the  state,  constituting  the  foreat 
preserve  as  defined  by  chapter  332  of  the  Laws  of  1893. 

There  is  no  dispute  that  the  land  in  question  is  so  located, 
otherwise  the  legislature  of  the  state  of  New  York  could  not 
grant  title  to  these  lands,  as  it  undertook  to  do  in  the  grant 
to  the  Long  Sault  Development  Company. 

My  attention  has  been  called  to  the  very  able  brief  of  Henry 
W.  Taft,  Esq.,  in  respect  to  the  constitutionality  of  the  charter 
of  the  Long  Sault  Development  Company  in  which  he  argues  at 
length,  and  with  much  force,  that  the  lands  in  question  were 
not  intended  to  be  included  within  the  definition  of  the  forest 
preserve,  and  therefore  are  not  within  the  inhibition  of  article 
VII  of  section  7  of  the  Constitution. 

I  am  unable  to  follow  his  reasoning  and  to  give  the  language 
of  the  statute  and  the  language  of  the  Constitution  any  other 
than  its  plain  and  natural  meaning.  Nothing  is  left  open  for 
construction.  I  do  not  see  how  the  statute  defining  the  forest 
preserve  could  use  more  apt  language  in  including  the  waters 
under  the  St.  Lawrence  river  than  it  has  used;  nor  how  the 
constitutional  convention  could  have  more  clearly  expressed  the 
policy  of  the  state  against  alienating  these  lands. 

THE  AOT  OF  1907  IS  A  PRIVATE  BILL  WHICH  EMBRACES  MORE  THAN 
ONE  SUBJECT  AND  IS  DEFECTIVE  AND  ERRONEOUS  IN  ITS  TITLE. 

Article  III,  section  16,  of  the  state  Constitution  provides  that: 

No  private  or  local  bill,  which  may  be  passed  b;  the  legislature,  aball 
embrace  more  than  one  lubject,  and  tbat  shall  be  expreesed  in  the  title. 

The  subjects  embraced  in  the  bill  in  question  are  as  follows: 

1.  The  creation  of  the  corporation. 

2.  The  constniction,  maintenance  and  operation  of  construction 
at  or  near  Long  Sault  island. 
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3.  The  development  of  power  from  the  waters  of  the  St 
Lawrence. 

4.  ComtructiDg  and  maintaining  a  bridge. 
6.  The  manufacturing  of  commodities. 

6.  The  levying  and  taking  of  tolls. 

7.  The  erection  of  transmission  appliancea, 

8.  The  granting  of  the  title  to  the  bed  of  the  St.  Lawrence 
river  to  the  corporation. 

9.  The  creation  of  an  exclusive  right  in  perpetuity,  to  the  use 
of  all  the  water  power  in  Long  Saiilt  rapids. 

10.  The  provision  for  alleged  reasonable  and  proper  remunera- 
tion to  the  state  for  such  exclusive  privileges. 

Members  of  the  legislature  from  an  examination  of  the  title 
of  this  bill  would  not  expect  to  find  such  extraordinary  and  ex- 
clusive grants  as  contained  therein.  The  title  of  the  bill  does  not 
indicate  that  tbe  right  to  take  toll  is  given  to  the  company;  nor 
that  the  title  to  the  bed  of  the  St.  Lawrence  river  is  to  be  con- 
veyed to  the  corporation.  Development  of  water  power  in  the 
river  is  readily  accomplished  without  an  appropriation  or  occu- 
pancy of  the  bed  of  the  stream.  The  title  of  the  bill  does  not 
indicate  that  the  charter  granted  is  perpetual.  The  same  criti- 
cism applies  in  respect  to  the  other  provisions  of  the  bill  pointed 
out  above. 

The  Court  of  Appeals,  in  Coxe  v.  State,  144  N.  Y.  396, 
declared  unconstitutional,  as  violative  of  the  provisions  of  the 
Constitution  we  are  here  considering,  an  act  entitled:  "An  act 
to  authorize  the  drainage  of  marsh  lands  "  which  granted  privi- 
leges of  an  important  character ;  constituted  ■  a  corporation,  to 
which  it  gave  power  to  reclaim  and  drain,  from  time  to  time, 
wet  or  overflowed  lands  and  tide-water  marshes  on  or  adjacent 
to  Staten  Island  and  Long  Island.  Power  was  also  given  to 
enter  upon  all  lands  and  waters  for  the  purpose  of  making  sur- 
veys and  to  use  and  own  the  right  and  title  of  the  state  in  and 
to  all  the  lands  under  water  that  may  lie  within  or  between  said 
dykes  and  the  present  shore  line,  uptm  -the  payment  to  the  treas- 
urer of  the  state  of  such  sum  of  money  as  should  be  determined 
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by  a  commission  to  be  appointed  by  the  governor,  to  be  a  fair 
value  of  Budi  lands  under  water  and  belonging  to  the  etate.  The 
Court  of  Appeals  said  at  page  408,  in  speaking  of  tliis: 

It  created  t  private  corporation  and  its  operation!  effected  four  conntiea 
In  the  Btate.  The  subjecta  embraced  in  it  were  the  cTBation  of  the  corpora- 
tion; the  anthoritj  to  drain  and  reclaim  tide-wat«r  morah  tonds;  to  lerj 
•nd  collect  aueatmentAj  to  exercioe  the  power  of  eminent  domain  and  tha 
grant  of  lande  belonging  to  the  state.  We  have  seen  that  the  purpose  of  the 
act,  as  expressed  in  the  title,  was  the  authority  to  "  drain  manh  lands." 
Without  inquiring  whether  any  of  these  subjects  are  germane  to,  or  so  con- 
nected with  the  one  expressed  in  the  title  as  to  escape  the  objection,  it  is 
quite  clear  that  no  citiEen  or  member  of  the  legislature  would  expect  to  And 
such  an  extraordinary  grant  frtHn  the  state  of  lands  under  water  in  the 
body  of  a  bill  with  such  a  title,  and  that  is  a  fair  test  of  the  question. 

The  act  of  the  le^slature  condenmed  by  the  court  in  the 
above  case  waa  not  more  clearly  violative  of  the  provision  of  the 
Constitution  under  consideration  than  the  act  incorporating  the 
Long  Sault  Development  Company.  Nothing  in  the  title,  as  I 
have  before  stated,  indicates  that  the  company  is  to  become  the 
owner  of  land  under  water;  is  to  be  permitted,  in  connection 
with  other  companies  or  acting  independently,  to  bridge  the  St. 
Lawrence  at  that  point;  to  have  exclusive  control  in  perpetuity 
of  the  waters  in  the  vicinity  of  Long  Sault  island  and  above  and 
below  it;  to  charge  toll,  and  to  do  the  other  numerous  acts  which, 
by  the  terms  of  the  statute,  it  is  permitted  to  do.  For  instance, 
the  heading  provides  that  one  of  the  purposes  of  the  act  is  "  to 
improve  navigation  in  the  St.  Lawrence,"  while  there  is  nothing 
in  the  act  to  require  the  company  to  improve  navigation,  or  to 
do  anything  more  thau  is  necessary  to  accomplish  the  purposes 
of  its  corporate  existence,  provided  the  navigation  of  the  St. 
Lawrence  is  not  injured.  Ifany  afBrmative  acts  are  to  be  per- 
formed by  the  company,  every  one  in  aid  of  its  corporate  pur- 
poses, not  one  for  the  improvement  of  navigation. 

I  believe,  therefore,  that  this  bill  violates  section  16  of  article 
in  of  the  Constitution  of  the  state. 
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THE  ACT  IB  INVALID  ARD  IlfOPEBATITK  80  ?AB  AS  IT  FB0TIDE8  FOB 
THE  ALIENATION  BY  THE  BTATB  OB'  TITLE  TO  TUB  LANDS  IN  THE 
BED  OF  THE  ST.    LAWRENCE. 

I  think  it  is  within  the  spirit  of  the  resolution  that  I  should 
also  call  the  attention  of  your  honorable  body  to  the  fact  that 
the  act  in  question  is  in  excess  of  the  power  of  the  legislature  — 
in  undertaking  to  divest  the  people  of  the  state  of  the  title  to  the 
lands  under  the  St.  Lawrence. 

The  act  in  question  provides  that  after  congress  shall  authorize 
the  construction  of  the  dams,  locks  and  canals  authorized  by  the 
act,  and  after  the  payment  by  said  corporation  into  the  treasury 
of  the  state  of  the  £zed  sum  of  $10,000,  the  commissioners  of  the 
land  office  shall,  upon  application  of  said  corporation,  grant  unto 
it  the  title  and  interest  of  the  people  of  the  state  in  and  to  the 
lands  under  the  waters  of  the  St.  Lawrence  river,  to  be  covered 
or  occupied  by  said  works  and  locks  and  power  houses,  etc. 

Provision  is  herein  made  for  the  complete  surrendering  of  the 
title  of  the  people  of  the  state  to  the  company,  upon  its  complying 
with  the  terms  of  the  act.  This,  neither  the  legislature  nor  the 
board  of  land  commissioners  has  power  to  do. 

THE  TITLE  OF  THE  BTATS  OF  HEW  TOBE  TO  LANDS  DNDEB  NAVl- 
OABLE  WATERS  IS  A  SOVEBEION  EIGHT  RATHBB  THAN  A  PEO- 
PBIETART  TITLE. 

The  state  holds  such  lands  in  trust  for  the  benefit  of  the  public 
and  that  trust  the  state  is  powerless  to  divest  itself  of.  This 
doctrine  has  been  clearly  announced  whenever  the  question  has 
been  before  the  courts,  both  in  state  and  in  federal  tribunals, 
and  is  not  open  to  doubt.  In  the  case  of  Coxe  v.  State,  144  N.  T. 
396,  a  case  very  similar  to  this,  the  court  announced  this  prin- 
ciple in  the  following  language : 

The  question  ia  governed  in  this  state  b;  the  rulu  of  common  law,  modi- 
fied in  some  reepecta  by  statute  and  adapted  by  the  Gourts  to  luch  changes 
of  conditiona  aa  existed  here.  That  the  dominion  and  ownerabip  of  luch 
lauda  (under  navigable  streams)  is  in  the  sovereign  for  the  benefit  of  the 
public  hail  long  been  settled.  Such  dominion  and  ownership  of  property 
generally  implies  tbe  power  of  absolute  diapoaition,  but  with  respect  to  tha 
land   under   navigable   or  tide   waters   an   important   limitation   has   been 
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engrafted  upon  thia  power  from  the  nature  of  tlie  title.  The  title  of  the 
state  to  the  eeacoaat  and  the  Bhorea  of  tidal  rivers  is  different  from  the 
fee  simple  which  an  individu&l  holds  to  an  estate  in  lands.  It  U  not  a  pro- 
prietary, but  B  Mvereign  right,  and  it  hw  been  frequentlj  Mid  that  a 
tnut  is  engrafted  upon  this  title  for  the  benefit  of  the  public  of  which  th« 
■tate  is  powerless  to  divest  itself. 

The  Bttme  doctrine  is  announced  in  People  v.  N.  Y.  &  S.  I. 
Ferry  Co.,  63  N.  T.  71,  and  numerous  other  cases. 

The  United  States  Supreme  Court  states  the  same  doctrine  in 
lUinoia  Central  R.  R.  Co.  v.  Illinois,  146  TJ.  S.  387.  The  court 
was  there  considering  the  validity  of  an  act  of  the  Illinois  state 
legislature,  repealing  a  former  act  of  that  l^ialature,  which 
former  act  undertook  to  grant  to  the  Illinois  Central  Railroad 
Company  certain  lauds  under  the  waters  of  Lake  Uichigan. 
Upon  that  point  the  court  said : 

The  state  holds  the  title  to  the  Isnda  under  Uie  navigable  waters  in  tnut 
for  the  people  of  the  state  that  they  may  enjoy  the  navigation  of  the  waters, 
carry  on  commerce  over  them  and  have  liberty  of  fishing  therein,  freed  from 
the  obstruetion  or  interference  of  private  parties.  ■  •  ■  The  control  of 
the  state  for  the  purposes  of  the  trust  can  never  be  lost  except  as  to  such 
parcels  as  are  used  in  promoting  tbe  interests  of  the  public  thereon  or  can 
b«  disposed  of  without  any  substantial  impairment  of  the  public  interest  in 
tbe  lands  and  waters  remaining.     •     •     ■ 

The  state  can  no  more  abdicate  its  trust  over  proper^  in  which  the  whole 
people  are  interested,  tilie  navigable  waters  and  soils  under  them,  so  as  to 
leave  them  entirely  under  the  use  and  control  of  private  parties  except  in 
the  instance  of  parcels  mentioned  for  the  improvement  of  the  navigation 
and  use  of  the  waters,  or  when  parcels  can  be  disposed  of  without  impair- 
ment of  the  public  interest  in  what  reuiaiiis,  than  it  can  abdicate  its  police 
powers  in  the  administration  of  government  and  the  preservation  of  tbe 
peae*. 

•There  are  numerous  other  cases  in  the  United  States  court 
holding  the  same  principle. 

The  title  to  this  land  is  not  necessary  for  the  enjoyment  by 
the  company  of  all  of  the  power  incident  to  the  development  of 
water  and  electrical  power  at  that  point.  It  is  not  a  grant  for 
any  public  use  or  in  which  the  public  at  large  is  interested,  or 
by  which  the  public  is  benefited.  It  clearly,  therefore,  contra- 
venes the  very  nature  of  the  state's  sovereign  control  in  this 
respect. 

It  may  be  argued  that  this  is  not  important  at  present,  in  that 
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it  doea  not  arise  until  congreas  haa  acted ;  and  also,  that  the  powers 
granted  to  the  company,  being  capable  of  full  enjoyment  without 
the  grant  of  the  title  to  the  bed  of  the  stream,  that  therefore,  to 
that  extent  the  act  may  be  autstained.  As  the  court  said  in  the 
CoxB  case: 

The  various  provisioDB  of  the  act  are  lo  mingled  together  and  dependent 
Dpon  each  other,  that  it  is  not  dear  that  an7  of  them  can  etand  independ- 

I  believe,  therefore,  that  this  act  should  be  condemned  also, 
because  of  the  provision  which  provides  for  the  grant  of  title  in 
the  company  of  the  bed  of  the  St.  Lawrence  river  at  the  point 
in  question. 

I  believe,  also,  that  this  grant  which  is  in  excess  of  the  power 
of  the  legislature  does  not  constitute  an  obligation  on  the  part 
of  the  state  toward  the  company,  which  is  beyond  the  power  of 
revocation  by  a  subsequent  legislature. 

The  Eemedt. 
the  bxsolctioit  furtheb  bequests  ait  opinion  whetheb  ob 

hot  ant  fbe8ent  action  oh  pboceedinos  mat  be  bbouqht 

by  the  state  to  ascertain  judiciaxi.t  whetheb  the  act  is 

qcestion  contbavbne8  the  constitution, 

The  grant  made  is  ineffective  until  congress  shall  authorize  the 
coDstniction  of  the  dams,  locks  and  canals  authorized  by  the  act. 
This  is  conceded  by  the  act  itself  and  is  necessarily  so,  for  the 
reason  that  the  St.  Lawrence  is  a  national  boundary,  is  a  navi- 
gable river  and  is,  aside  from  regulation  by  treaty  between  this 
government  and  Canada,  subject  to  control  for  purposes  of  navi- 
gation and  military  defense  by  the  United  States  government  and 
Canada  to  the  extent  of  their  respective  ownerships.  In  other 
words,  the  federal  control  of  the  St,  Lawrence  river  to  the  national 
boundary  line  is  paramount  to  the  control  by  the  state  for  the 
purposes  of  navigation  and  military  defense  only,  I  believe  it  to 
be  the  law  that  the  state  cannot  make  a  grant  of  a  navigable  river 
except  subject  to  this  paramount  right  of  the  federal  government, 
which  right  can  only  be  enjoyed  for  the  purpose  of  navigation 
end  military  defense. 
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Until,  therefore,  the  federal  goTemment,  in  conjunction  vith 
the  Canadian  government,  or  independently,  shall  recognize  thia 
grant  as  not  interfering  with  the  federal  use  and  control  of  the 
waters  of  the  river  at  this  point,  the  grant  does  not  become 
effective.  No  legal  proceedings,  therefore,  are  necesaary  and  it 
is  not  dear  that  any  can  be  maintained  in  the  courts  to  determine 
the  constitutionality  of  that  grant,  especially  aa  no  power  of 
privil^e  can  be  exercised  by  the  grantee  concededly  until  the 
federal  government,  through  congress,  has  authorized  the  con- 
struction of  dams,  locks  and  canals  as  authorized  by  the  act.  I 
believe,  however,  that  the  legislature  has  power  in  thia  case  eithw 
to  repeal  the  act  or  to  direct  the  attomey^neral  to  bring  an 
action  to  procure  a  judgment  vacating  and  annulling  the  act  of 
incorporation.  The  latter  power  of  the  legislature  can  be  exer- 
cised only  if  the  legislature  reaches  Ae  conclusion  that  the  act 
was  procured  by  fraudulent  suggestion  or  the  concealment  of  a 
material  fact  made  by  or  with  the  knowledge  and  consent  of  the 
persons,  or  any  of  them,  incorporated.  General  Corporatitm 
Law,  section  130. 

The  power  of  the  legislature  to  repeal  an  act  passed  by  a 
former  legislature,  when  deemed  in  conflict  with  the  Constitu- 
tion, I  think  is  unquestioned.  It  has  been  exercised  in  the  past 
by  the  legislature  with  the  approval  of  the  court  Chapter  257 
of  the  Laws  of  1875  repealed  a  grant  of  land  under  water  made 
by  a  previous  legislature.  This  act  was  before  the  court  in  Coxe 
V.  State,  144  N.  Y.  391.  At  page  403  the  court  discusses  the 
terms  of  the  repealiog  act  and  assumes  that  it  was  within  the 
legislative  power.  In  that  case  no  question  was  made  even  by 
the  corporation  affected  of  the  power  of  the  legislature  to  repeal 
the  grant  In  Illinois  Central  Railroad  Company  v.  Illinois, 
146  U.  S.  387,  the  United  States  Supreme  Court  held  valid  and 
effective  an  act  of  the  legislature  of  the  state  of  Illinois  repealing 
an  act  of  a  former  legislature  undertaking  to  grant  to  the  Illinois 
Central  Railroad  Company  the  right  and  title  of  the  state  of 
Illinois  in  and  to  the  submerged  lands  constituting  the  bed  of 
Lake  Michigan  and  lying  east  of  the  tracks  and  breakwater  of  the 
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Elinoifl  Central  Railroad  for  the  distance  of  one  mile.  The  court 
in  that  caae  held  the  principle  that  is  contended  for  in  Uiis 
opinion,  that  this  grant  exceeded  the  power  of  the  legislature  in 
that  the  state  could  not  alienate  to  a  corporation  its  ownership 
and  control  of  lands  under  navigable  waters  hut  held  them  in 
trust  for  the  people,  and  that  to  that  eictent  the  act  of  the  legis- 
lature was  invalid  and  the  repealing  act  was  valid  and  effective. 

CONOLIJSIOIT. 

It  is  my  opinion,  therefore,  that  the  powers  and  privileges 
granted  the  Long  Sault  Development  Company  by  chapter  355  of 
the  Laws  of  1807  were  an  invalid  and  unauthorized  grant  for  the 
reasons: 

1.  That  the  act  in  question  is  unconstitutional  in  that  it  con- 
travenes section  18  of  article  HI  of  tiie  state  Constitution,  which 
provides  that  the  legislature  shall  not  pass  a  private  or  local  bill 
granting  to  any  private  corporation,  association  or  individual  any 
exclusive  privilege,  imniunity  or  franchise  whatever.  This  bill 
is  private  and  local  and  grants  an  exclusive  privilege,  as  con- 
templated by  section  18  of  article  III  of  the  Constitution. 

2.  It  violates  section  7  of  article  VTI  of  Ae  state  Constitution, 
which  provides  that  the  lands  of  the  state  now  owned  or  hereafter 
acquired,  constituting  the  forest  preserve,  as  now  fixed  by  law, 
shall  be  forever  kept  as  wild  forest  lands,  and  shall  not  be  leased, 
sold  or  exchanged,  or  taken  by  any  corporation,  public  or  private. 

The  bed  of  the  St.  Lawrence  river,  which,  by  the  act  in  ques- 
tion, is  directed  to  be  conveyed  to  the  Long  Sault  Development 
Company,  is  owned  by  the  state  and  was  so  owned  at  the  time 
the  provision  of  the  Constitution  was  adopted,  and  was  included 
within  the  forest  preserve,  as  defined  by  section  100  of  chapter 
332  of  the  Laws  of  1893,  describing  the  lands  included  within 
the  state  forest  preserve. 

S.  The  act  in  question  is  a  private  bill  and  embraces  more 
than  one  subject,  and  is,  therefore,  in  viola>tion  of  article  HI, 
section  16,  of  the  state  Constitution,  which  provides  that  no 
private  or  local  bill  which  may  be  passed  by  the  legislature  shall 
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embrace  more  than  one  subject,  and  that  shall  be  expressed  in 
its  title. 

4.  The  act  is  invalid  as  being  in  excees  of  the  powers  of  the 
legislature,  in  that  it  provides  for  the  alienation  by  the  state  to 
the  Long  Sault  Development  Company  of  title  to  the  lands  in  the 
bed  of  the  St.  Lawrence  river.  The  title  of  the  state  in  these 
lands  is  a  sovereign  right,  rather  than  a  proprietary  title.  It  is 
inconsistent  with  that  right,  which  must  be  exercised  for  the 
benefit  of  the  whole  people,  that  the  title  to  the  bed  of  a  navigable 
stream  should  be  granted  in  fee  to  a  private  corporation. 

I  do  not  deem  it  within  the  scope  of  the  resolution  that  I 
should  call  the  attention  of  your  honorable  body  to  the  great  dis- 
parity between  the  value  of  the  rights  and  privil^;es  undertaken 
to  be  granted  to  the  I^ng  Sault  Development  Company,  and  the 
revenue  therefrom  reserved  to  the  state.  While  that  is  not  the 
least  striking  provision  of  tliis  most  remarkable  grant,  yet  it  is 
a  question  of  policy  and  of  economy  which  it  is  competent  for 
the  legislature  to  determine,  and  is  not,  I  deem  it,  a  question  upaa 
which  the  l^islature  desires  or  needs  my  opinion. 


In  the  Matter  of  the  Authority  of  HighwRy  Conmuui<at  over 
Construction  Contracts. 
(Opinkm  dated  December  23,  1918.) 
CancelUtton  of  coatiacts  —  power  to  let  new  contiacts. 

The  highwajr  commiBiioD  has  the  power  ta  cancel  an  nneompteted  eon- 
tract  for  tbe  improTement  of  a  highway  if  the  work  ia  not  being  done  in 
fnlt  accord  with  the  terms  of  the  contract  and  the  Bpecificationa. 

After  a  contract  for  the  improvement  of  a  highway  hai  been  completed 
■nd  the  highway  accepted,  it  Bhall  be  maintained  under  tbe  Highway  l4m 
providing  for  maintenance. 

The  state  superintendent  of  highways  submitted  the  following 
faints: 

A  contract  was  let  by  the  former  highway  (»mmissi<»i  to  im- 
prove county  highway  "No,  414,  Orange  ooun^.     The  'specifici- 
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tions  called  ior  a  gravel  road.  When  the  road  was  finished  it 
developed  a  waving  surface  altogether  unsatisfactory,  and  the 
county  authorities  have  withheld  their  acceptance  and  the  high- 
way baa  not  been  accepted.  Upon  these  facta  the  superintendent 
asked  whether  the  commission  has  the  legal  right  ts  cancel  the 
contract  and  whether  a  new  construction  contract  can  be  let  to 
reconstruct  this  road  I 

Carmody,  Attomey-GeneraL — Section  130  of  the  Highway 
Law  provides  for  the  construction  or  improvement  of  highways 
by  contract.     Subdivision  6  of  that  section  provides: 

Form  of  contract.  The  commUsion  shall  prescribe  the  form  of  contract  and 
may  include  therein  such  mutterg  as  they  may  deem  advantageous  to  tb« 
■t«te.     Sucli  forniB  shall  tie  uniform  so  far  as  may  be. 

Subdivision  !)  of  that  section  provides: 

All  contingencies  ariain^  during  the  prosecution  of  the  work  shall  be  pro- 
vided for  to  the  satisfaction  of  the  commission  and  as  may  be  agreed  upon  in 
the  original  or  by  a  supplemental  contract  executed  by  the  commission.  Tin 
amount  to  be  expended  shall  not  exceed  the  original  estimate,  unless  such 
estimate  shall  liave  bpen  duty  amended  by  the  commission,  and  in  case  of 
a  county  highway,  hubmitted  to  the  board  of  Kupervisors  for  its  approval.  It 
a  supplemental  contract  be  executed  by  the  commission  for  the  performance 
of  work  or  fumisbing  of  materials  not  provided  for  in  tbe  original  contract, 
the  amount  to  be  charged  thereunder  for  any  such  work  or  material  shall 
not  exceed  the  rate  for  which  similar  work  or  material  was  agreed  to  he  per- 
formed or  furnished  under  the  original  bid  upon  which  the  contract  waa 
awarded.  Such  supplemental  contract  shall  not  be  binding  unless  it  b« 
approved  by  tbe  commission,  in  case  of  a  state  bigliway;  and  in  case  of  a 
county  highway,  by  the  chairman  of  the  board  of  supervisors  and  tbe  district 
or  county  superintendent. 

Section  132  of  the  Highway  Law  provides  in  substance  that 
the  performance  of  the  contract  shall  be  under  the  supervision 
and  control  of  the  state  superintendent  of  highways  and  must 
be  performed  according  to  specifications ;  and  if  not  being  so  per- 
formed he  shall  notify  the  comniisaion  and  the  commission  may 
suspend  or  stop  the  work  imder  the  contract,  and  it  shall  be  com- 
pleted by  the  superintendent,  or  the  contract  may  be  canceled 
and  readvertised  and  relet,  and  if  the  cost  exceeds  the  original 
award,  the  contrHctoi-  failing  to  perform  shall  be  liable  for  the 
Dept.  Rep.  Vol.  11.-26 
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deficiency.  All  contracts  for  the  improTemont  or  construction  of 
a  bighwaj  shall  reserve  these  rights  to  the  oommission. 

Section  134  provides  for  the  acceptance  of  a  county  highway, 
in  substance,  that  when  completed  the  superintendent  shall  notify 
the  commission,  and  if  approved  hy  the  commission  the  coounis- 
fiion  shall  notify  the  county  superintendent  that  it  will  accept 
the  work  in  twenty  days,  unless  protest  ia  filed  by  the  county 
Buperinteudeut  or  chairman  of  the  board  of  superviaora;  and  if 
protest  is  filed  the  acceptance  shall  be  delayed  until  properly 
completed,  and  if  no  protest  is  filed  the  road  shall  be  deemed 
acc^ted. 

This  highway  not  having  been  accepted  the  contract  ia  not 
completed  and  i£,  aa  a  matter  of  fact  it  waa  not  improved  accord- 
ing to  the  plans  and  specifications,  then  under  the  provisions  of 
the  contract  and  under  the  provisions  of  section  132,  and  in  com- 
pliance with  the  procedure  thereon  specified,  the  commission  has 
the  right  to  cancel  this  contract,  if  for  the  beat  interests  of  the 
state,  and  complete  the  road  under  the  supervision  of  die  superiu- 
tendent,  or  by  a  new  contract  after  readvertising  and  reletting. 
On  the  other  hand,  if  the  contract  has  been  performed  in  full 
compliance  with  the  terms  of  the  contract  and  specifications  and 
the  fault  is  defective  specifications,  then  no  such  right  of  cancella- 
tion exists.  If  before  the  completion  and  acceptance  it  should  be 
found  that  additional  or  different  construction  than  provided  for 
in  the  specifications  is  for  the  best  interests  of  the  state,  then 
on  proper  approval  of  the  changes,  as  provided  for  by  subdiviaion 
9  of  section  30  above  quoted,  a  supplemental  contract  may  be 
executed. 

Section  134  provides  that  where  a  contract  for  the  improvement 
of  a  highway  has  been  completed  and  accepted,  then  the  highway 
shall  be  maintained  as  provided  by  the  Highway  Law. 

Section  170  provides  that  the  commission  shall  provide  for 
the  maintenance  of  improved  highways.  This  may  be  done  in 
several  ways,  one  of  which  is  by  contract  for  necessary'  repairs. 

I  am,  therefor^  of  the  opinion  that  if,  as  stated  above,  this 
contract  has  not  been  completed  in  full  compliance  with  ita  terms 
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aad  specifications,  then  the  coDuniseicoi  on  a  proper  report  to  that 
effect  by  the  superintendent,  has  power  to  cancel  the  contract,  if 
deemed  for  the  best  interests  of  the  state. 

I  am  of  the  further  opinion,  that  if  a  highway  has  been  ap- 
proved and  accepted,  then  it  is  to  be  maintained  according  to  the 
provisions  of  the  Highway  F^w,  and  a  contract  for  repaira  may 
be  let  under  the  conditions  provided  in  section  ITO. 


In  the  Matter  of  the  Authority  of  the  State  Oomptroller  to 
Transfer  Banking  Licenses. 

(Opinion  dated  December  2S,  19 IZ.) 

Geneial  BualneM  lUw,  McUon  15 — priraU  banken  —  cbange  U  lieeue  <m 
formation  of  partnenhlp  —  power  of  comptroller. 

Tbe  Btate  comptroller  has  no  authority  under  the  law  to  tranaler  a 
license  already  iBHued  to  a  private  banker  to  do  buainew  as  an  indWidual 
from  Bueh  individual  to  a  copartnerihip  made  up  of  the  licensee  and 
another. 

Hon.  William  Sohmer,  state  comptroller,  submitted  the  follow- 
ing: The  comptroller,  under  date  of  December  fourteenth,  has 
received  from  the  licensee,  Paul  Tausig,  a  letter  stating  that  it  is 
his  intention  to  take  his  son  into  partnership  with  him  and  further 
requesting  that  be  be  forwarded  t^e  necessary  blanks  so  that  he 
miglit  "  make  the  change  in  the  license  "  and  also  on  the  deposit 
receipts  for  the  bonds  now  in  the  possession  of  the  comptroller. 

Is  the  comptroller  under  the  law,  empowered : 

1.  To  transfer  the  license  to  a  copartnership; 

3.  Cancel  the  original  license  and  issue  a  new  one  to  the  copart- 
nership ; 

3.  If  such  transfer  or  cancellation  is  permitted,  to  transfer  the 
securities  already  deposited  to  the  credit  of  the  copartnership^ 

Cabmody,  Attorney-General. —  I  am  of  the  opinion  that  in  r 
statute  where  the  procedure  to  be  followed  is  bo  minutely  and 
specifically  pointed  out  as  it  is  in  section  25  of  the  General  Biisi- 
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ness  Law  the  legislature  manifests  an  iotent  to  leave  little  to  the 
adminiatrative  discretion  of  the  coinptrolk'r,  except  whatever  is 
oxpresslv  provided  for.  The  actions  proposed  not  being  authorised 
by  the  statute  the  comptroller  is  not  empowered  to  take  either.  In 
line  with  this  opinion  are  others  much  to  the  same  effect  relative 
to  the  transfer  of  rights  and  exomptiona.  See  Attorney-General's 
Report,  Vol.  II,  1911,  p.  C28;  Vol.  II,  1912,  pages  13,  225,  491. 
The  first  and  second  questions  are  answered  in  the  negative  and 
as  a  consequence  the  third  becomes  immaterial  io  this  discussion. 


In  the  Matter  of  Construing  the  General  Business  Law  as  amended 
by  chapter  81,  Laws  of  1912. 
(Opinion  dated  December  26,  1912.) 

Biaadinc  containen  —  use  of  additjoul  words. 

It  is  not  lawful  for  a.  dealer  to  place  on  hii  package,  in  connection  with 
the  statement  of  the  weight  of  its  contents,  the  word  "Average  "  with  or 
without  other  qualifying  clause. 

Hon.  Fritz  Heichman,  Ph.D,,  superintendent  of  weights  and 
measures,  submitted  the  following  inquiries  in  connection  with 
chapter  31,  Laws  of  i^>12: 

"Fif&tly:  Wo»ild  it  be  allowable  for  a  manufacturer  to  state 
on  his  package  in  connection  with  the  net  weight  or  measare  the 
word  '  Average'  without  any  other  qualifying  clause? 

"Secondly:  Has  the  board  or  body  established  by  section  13 
of  the  above-named  statute  authority  to  define  the  word  '  Average  ' 
to  be  construed  as  the  average  of  a  certain  number  of  packages  ?  " 

Carmodt,  Attorney-General. — The  General  Business  Law  was 
amended  by  chapter  81  of  the  Laws  of  1912,  which  added  thereto 
eight  sections  relative  to  the  size  of  containers  which  should  be 
permitted  to  he  used  without  brands,  and  providing  the  branding 
of  all  other  sizes  of  containers.  The  question  now  arises  as  to 
whether  it  is  proper,  in  connection  with  a  statement  of  the  weight 
which  must  appear  upon  the  package,  to  nse  the  word  "  average." 
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Section  17  of  the  General  Easiness  Law,  as  added  by  chapter 
81  of  the  Laws  of  1912,  effective  June  1,  1913,  provides  as  fol- 
lows: 

When  commoditiea  are  sold  or  offered  for  Bale  in  containers  of  other  sizes 
than  tbose  specitted  in  aectioD  sixteen-ft  or  whose  BiEes  are  not  otherwise  pro- 
Tided  by  statute,  the  net  quantity  of  the  contents  of  each  container,  or  a 
statement  that  the  ipecifled  weight  includes  the  container,  the  weight  of 
^  which  shall  be  marked,  shall  be  plainly  and  conspicuously  marked,  branded 
or  otherwise  indicated  on  the  outside  or  top  thereof  or  on  a  label  or  a  tag 
attached  thereto,  in  terms  of  weight,  measure  or  numerical  count;  provided, 
however,  that  reasonable  variations  shall  be  permitted. 

This  is  in  my  opinion  an  express  provision  requiring  the  state- 
ment of  the  weight  or  measure  to  be  made  in  the  form  required 
and  it  should  not  be  modified  or  limited  by  any  phrase  whatever. 

The  section  provides  a  reasonable  variatiim  from  the  exact 
weight,  and  section  18  of  the  same  law  permits  the  state  superin- 
tendent of  weights  and  measures,  with  the  co-operation  of  the 
chief  or  principal  weights  and  measures  officials  of  the  cities  of  the 
first  class,  to  eetabUsh  uniform  tolerances  or  amounts  of  reason- 
able variation.  I  believe,  however,  that  these  regTilations  must 
be  applicable  to  each  individual  package  and  cannot  properly  be 
made  as  to  an  average  of  any  number  of  packages. 

The  purpose  of  permitting  a  reasonable  variation  is  undoubtedly 
to  cover  cases  where  conmiodities  being  manufactured  and  enclosed 
in  containers  in  large  quantities  some  slight  variation  must  natur- 
ally result.  If  an  average  were  permitted  as  between  packages,  a 
very  great  variation  might  result  and  still  be  tolerated  if  Uie  de- 
ficiency in  one  case  were  counterbalanced  by  the  surplus  in  the 
other.  This  is  clearly  not  the  intent  of  the  law.  If  the  averaging 
of  packages  be  permitted,  it  could  always  be  claimed  in  the  case  of 
a  light  w«ight  package  that  it  was  issued  in  connection  wit^  a 
package  of  sufficient  weight  to  counterbalance  the  deficiency  and 
that  the  latter  package  had  been  disposed  of  and  was  not  obtain- 
able at  the  time  of  the  prosecution.  I  am  therefore  of  the  opin- 
ion that  the  right  to  average  packages,  contended  for,  is  not  per- 
missible, and  tljtit  tlierp  is  no  provision  of  law  authorizing  the 
officials  meutioiied  in  set'tion  IS  to  permit  the  use  of  the  word. 
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They  are  directed  to  carry  out  the  provisions  of  the  law  and  are 
not  authorized  to  attempt  to  modify  such  provision,  and  aJUiough 
they  can  adopt  re^ulntionfl  permitting  reesonable  variations  in 
individual  packages  they  cannot  permit  an  averaging  of  wei^ta 
or  meaBuree  as  between  two  or  more  packages. 


IxL  the  Matter  of  the  Limitations  for  Investments  by  Insurance 
Companies. 

(Opinion  dated  December  26,  1912.) 

Caaada  SoDtbani  Ballwaj  bonds  fiurant««d  by  tbe  Hlcfclgaa  Ccntnl  Rafl- 
ro<d  Company. 

Insurance  companies  may  invest  their  asBeti  other  tiian  their  capital 
to  the  extent  of  the  -minimum  required  by  law  and  tbe  depoeita  they  are 
required  to  malce  with  the  superintendent  of  insurance,  in  bonds  of  the 
Canada  Southern  Railway  Company,  guaranteed  by  the  Michigan  Cen- 
tral Railroad  Company. 

Hon.  William  Temple  Emmett,  superintendent  of  insurance, 
inquired  whether  the  consolidated  guaranteed  fifty-year,  five  per 
ceut  gold  bonds  of  the  Canada  Southern  Railway  Company,  se- 
cured by  a  first  and  refunding  mortgage  on  lis  railway,  and  guar- 
anteed unconditionally  principal  and  interest  by  the  Michigan 
Central  Railroad  Company,  are  proper  securitieB  for  the  investr 
ment  of  tbe  funds  of  insurance  companies  ^ 

Cabmodt,  Attorney-General. —  Section  13  of  the  Insurance  Law 
as  at  present  in  force,  provides  for  deposits  to  be  made  with  the 
superintendent  of  insurance,  which  deposits  nniMt  be  in  the  stock 
or  bonds  of  the  United  States  or  of  this  state,  or  in  the  bonds  of 
a  county  or  incorporated  city  in  this  stntc.  or  in  the  bonds  imd 
mortgages  on  improved  unencumbered  real  property  in  this  stata 
These  are  the  only  classes  of  securities  in  which  investment  is 
permitted  Co  be  made  of  the  funds  of  insurance  companies  for  the 
purpose  of  deposit  with  the  superintendent  of  insurance  and  these 
various  classes  of  securities  are  further  limited  by  additional  pro- 
visions of  the  section  referred  to. 
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Section  16  of  tlie  Insurance  Law  in  its  preBCot  form  provides 
that  the  cash  capital  of  every  domestic  insurance  corporation  re- 
quired to  have  a  capital  to  tlie  extent  of  the  minimun  capital 
required  hy  law  shall  be  iuveeted  in  securities  of  a  similar  nature. 

It  is  quite  apparent,  therefore,  that  inasmuch  as  the  securities 
under  omsideration  do  not  come  within  either  of  the  classifica- 
tions specified,  they  are  not  proper  investments  either  to  deposit 
with  the  superintendent  of  insurance  or  to  constitute  the  capital 
stock  of  an  insurance  company  to  the  minimum  amount  required 
by  law. 

This  section  further  provides: 

The  TMidue  of  the  capital  and  the  mrplni  rnonej  and  funda  of  ererj 
domeetic  ioaurance  corporation  over  and  above  ita  capital  and  the  deposit 
that  it  may  be  required  to  make  with  the  Buperintendent,  may  be  iuTeeted, 
among  other  things,  except  aa  otherwise  prohibited  in  the  InBur«nce  Law,  in 
the  stock,  bonda  or  other  evidence  of  indebtedness  of  any  soluble  institution, 
iDCOrpOTkted  under  the  laws  of  the  United  8tat«a  or  of  any  State  thereof. 

The  securities  in  queetion  are  guaranteed  by  the  Michigan  Cen- 
tral Railroad  Company,  incorporated  under  the  laws  of  the  state 
of  Michigan,  which  company  therefore  comes  within  the  provi- 
sions of  the  section.  I  believe,  moreover,  that  the  guarantee  makes 
the  bonds  in  question  "  evidence  of  indebtedness  "  of  that  com- 
pany, and  that  therefore  they  are  within  the  provisions  of  the 
section  and  are  proper  subjects  for  investment  of  the  funds  of 
domestic  insurance  companies  outside  the  funds  of  said  oom- 
paniee,  required  for  their  capital  stock  to  the  minimum  amount 
required  by  law  and  securities  required  for  deposit  with  the 
superintendent  of  insurance. 

I  have  eoine  to  this  conclusion,  not  without  consideration  o£  tlie 
letter  written  to  Hon.  Ifenry  D.  Appleton,  acting  superintendent 
of  insurance,  by  former  Attorney-Gemeral  O'Malley,  bearing  date 
of  January  14,  1900,  in  which  he  stated  that  certain  bonds  of  the 
Canada  Southern  Railway  Company  were  not  a  proper  invest- 
ment for  insurance  companies. 

It  will  be  noted  that  the  subject  primarily  under  consideration 
in  that  letter  was  the  applicability  of  section  27,  which  refers  to 
the  investment  of  foreign  insurance  companies  doing  business  in 
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this  country,  and  this  section  expressly  limited  such  im-estment,  as 
stated  in  the  letter,  to  "  Money  loaned  on  real  estate  in  this  state 
or  in  any  state  o£  the  United  States."  This  limitation  is  not  con- 
tained in  the  sections  hereunder  consideration  and  although  the 
attorney-general  further  stated  that  he  considered  such  investments 
not  proper  for  domestic  insurance  companies,  it  appears  that 
the  writer  of  the  communication  had  tinder  consideration  merely 
bonds  of  the  Canada  Southern  Railway  Company  as  such,  and 
that  the  securities  then  considered,  either  were  not  guaranteed  by 
R  domestic  corporation  or  the  fact  of  such  guarantee  was  not  called 
to  the  attention  of  the  attorney -general. 

The  propriety  of  the  investment  which  is  upheld  in  this  opinion 
is  based  in  no  degree  upon  the  fact  that  they  are  bonds  secured 
upon  the  real  estate  of  a  foreign  railroad  corporation,  but  rests 
solely  upon  the  contention  that  such  bonds  constitute  a  portion  of 
the  indebtedness  of  a  domestic  corporation. 

This  opinion  is,  of  course,  based  upon  the  assumption  that  the 
property  mortgaged  as  collateral  security  to  said  bonds  is  adequate 
in  value  for  their  protection,  otherwise  any  iuvestnieut  therein  by 
B  life  insurance  corporation  would  be  in  contravention  of  section 
100  of  the  Insurance  Law. 

The  adequacy  of  such  security  is  a  question  of  valuation  for  the 
superintendent  of  insurance  and  not  a  question  of  law  for  the 
attorn  ey -gene  ra  1. 


In  the  Matter  of  AssioxstEST  of  Salaries  of  State  Emplottes, 

[Opinion  dated  Januai?  2,  1013.) 

StAte  employau  —  attempted  aiaiEiiment  of  aaiai;  to  become  due. 

An  aBBignment  b;  a  state  employee  of  Balary  to  berame  due  is  invalid, 
and  the  salai;  ehould  be  paid  to  tbe  employee  notwlthetanding  the 
aaeignment. 

Dr.  William  Babnn.  of  the  Manhattan  State  Hospital.  Ward's 
Island,  X.  Y,,  asked  as  to  the  duly  of  a  disbursing  officer  when 
Ihere  is  pn-scnted  to  him  an  nsHifrnment  of  all  interest  in  money 
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and  credits  now  owing  and  to  become  due  within  six  months, 
executed  hj  a  state  employee. 

Cabmody,  Attomej-General. —  So  far  as  state  officers  are  con- 
cerned, the  question  of  the  validitj  of  an  assignment,  inclnding 
portions  of  salary  to  become  due,  was  answered  in  the  negative  by 
the  case  of  Bliss  v.  Lawrence,  58  K.  Y.  442,  which  has  been 
followed  in  the  later  adjudications  on  the  subject.  The  prin- 
ciple of  that  decision  is  expressed  at  the  end  of  the  opinion,  where 
it  is  said,  "  the  substance  of  it  all  is,  the  necessity  of  m-aintaining 
the  efficiency  of  the  public  service  by  seeing  to  it  that  public 
salaries  really  go  to  those  who  perform  the  public  service."  While 
I  find  no  decision  involving  an  assignment  made  by  a  public  em- 
ployee as  distinguished  from  a  public  officer,  the  principle  ex- 
pressed in  the  leading  case  appears  to  me  to  ccmtrol  assignments 
by  employees,  and  I  am  therefore  of  the  opinion  that  the  assign- 
ment in  question  should  be  ignored  and  the  salary  paid  to  the 
employee  as  if  no  assignment  had  been  attempted. 


In  the  Matter  of  Corstbuino  Section  12,  Subdivibioh  5,  of 
THE  CouxTT  Law,  as  amended  by  chapter  539,  Laws  of 
1611. 

{Opinion  dat«d  Jantur^  t,  1913.) 

Power  «f  boaidi  of  superTiMn  to  ctaute  cuDp«iiMtioii  of  cotrntr  detk  from 
fM  to  talary  bulo. 

A  board  of  supervisorH  has  the  power  to  change  the  form  of  conip«nia> 
tion  of  a  county  clerk  from  a  fee  to  ■  salary  basis. 

Mr.  Robert  V.  R.  Eassett  of  Oswego,  N.  Y.,  submitted  an 
inquiry  as  to  whether  a  board  of  supervisors  has  the  power  to 
change  the  form  of  compensation  of  the  county  derk  from  a  fee 
to  a  salary  basis. 

Cakmouy,  Attorney-General, —  Section  12,  subdivision  5,  of  the 
Coiinty  Law,  as  amended  by  chapter  359  of  the  Laws  of  1911,  is 
as  follows: 
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I  12.  General  powers. —  The  board  of  auperviaora  ihall:  *  ■  *  0.  Hbtb 
power  to  fix  the  amount  sjid  the  time  or  manner  of  p&jment  of  the  uJarf 
or  compenBation  of  any  county  ofBcer  or  employee,  except  a  judicial  officer 
and  the  mode  of  appointment,  number  and  grade  of  the  clerks,  aisistante  or 
employees  in  any  couaty  office,  notwithst>aading  the  proviaiona  of  any  general 
or  special  law  fixing  the  amount  of  euch  Halary  or  the  time  or  manner  of 
payment  thereof,  or  providing  for  the  mode  of  appointment,  number  or  grade 
of  the  clerki,  assistants  or  employees  in  any  county  office,  or  vesting  in  any 
other  board,  body,  commission  or  officer  authority  to  fix  the  amount  of  such 
salary  or  compensation  or  the  time  or  manner  o!  payment  thereof  or  to  pro- 
vide for  the  mode  of  appointment,  number  or  grade  of  the  clerks,  assistants  or 
employees  in  any  county  office;  and  the  power  hereby  vested  in  the  board 
of  supervisors  shall  be  exclusive  of  any  other  hoard,  body,  commission  or 
officer,  notwithstanding  any  general  or  special  law.  The  salary  or  compensa- 
titm  of  an  officer  or  employee  elected  or  appointed  for  a  definite  term  shall 
not  be  increased  or  diminished  during  such  term. 

From  a  reading  of  the  subdivision  above  quoted,  I  am  of  tbe 
opinion  that  a  board  of  superviaora  has  the  power  to  change  the 
form  of  compensation  of  a  county  clerk  from  a  fee  to  a  salary 
baeia.  Inasmuch,  however,  as  such  a  change  would  undoubtedly 
increase  or  diminish  the  compensation  of  such  officer  during  the 
term  for  which  he  has  been  elected,  such  change  by  the  super- 
visora  could  not  affect  the  compensation  of  tbe  county  clerk  in 
office  at  the  time  of  the  action  of  the  supervisors  making  such 
change. 


In  the  Matter  of  Oonstecinq  the  Mortoaoe  Tax  Law, 

(Opinion  dated  January  S,  1913.) 

SMtJon  ISO  — liens  on  real  property. 

An  instrument  granting  and  relcnsing  real  property  in  trust,  which 
secures  to  tiie  triii.tf«i  a  lien  upon  »uiil  real  property  for  advances  made 
by  them,  ts  taxable  under  the  Mortgage  Tax  Low. 

Hon.  Thomas  F.  Dyriieti,  Chairman,  State  IJoard  of  Tax  Com- 
missioners, Albany,  N.  Y.,  submits  the  following: 

An  instrument  has  b<'cn  presented  for  record  in  Einga  county, 
made  -on  December  18.  1912,  by  which  Patrick  J.  McGraUi 
grants  and  releases  to  -lames  O'Coniiel  and  William  Phelan  as 
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trustees,  certain  real  estate,  which  instrument  proridea  that  said 
trustees  shall  have  a  \iea  upon  said  premises  for  cn^in  advanoea 
made  b^  them. 

Is  this  instrum^t  subject  to  the  mortage  recording  tax  t 

Cabmody,  Attomej-General. —  Section  266  of  the  Mortgage 
Tax  Law  provides : 

The  words  "mortgage  of  real  proper^"  «■  used  in  this  article  include 
•very  mortgage  by  which  a  lien  ie  created  over  or  imposed  on  real  property, 
or  which  affects  the  title  to  real  property  notwithstanding  that  it  may  also 
be  a  lien  on  personal  or  other  property,  or  that  personal  or  other  property 
may  form  a  part  of  the  security  for  the  debt  or  debts  secured  by  snch 
mortgageL 

In  mj  opinion,  the  instrument  creates  a  lien  on  real  property. 
Under  the  terms  of  the  instnuiient  the  property  is  subject  to  a 
lien  for  all  advances  made  by  the  tmstees  pursuant  to  ita  pro- 
visions and  for  their  commissions. 

I  am  therefore  of  the  opinion  that  the  instrument  should  be 
taxed  as  a  mortgage. 


In  the  Matter  of  the  Adthobitt  of  the  Aemobt  Commission, 

relative  to  the  payment  of  claims. 

(Opinion  dated  January  6,  19)3.) 

Axtanry  cemmlaiion  —  Mction  so  of  Hilltaty  Law  —  payment  by  commisdon 
for  repairs,  improTementa  and  bettetmcnts  to  the  state  aisenala  and 
aimoriet. 

The  armory  commission  of  the  state  of  New  Tork  having  placed  in 
the  hands  of  Major  Frank  A.  McXeely,  its  aecretary,  a  considerable  sum 
of  money  to  pay  the  accounts  of  certuin  creditors  for  repairs,  improve- 
ments and  betterments  to  tlie  state  araenalB,  armories,  cftmp-grounds 
and  rifle  ranges,  which  claims  had  been  theretofore  audited  as  prescribed 
by  law,  and  he  having  died  without  paying  a  large  portion  of  them  and 
h&ving  used  a  considerable  portion  of  this  money  for  other  purposes,  the 
commission  may,  in  its  discretion,  use  the  available  balance  to  pay  such 
creditors  and  the  order  in  which  they  are  to  be  paid  is  within  the  dia> 
cretion  of 


Major  Frank  A.  McNpely,  at  the  time  of  his  death  on  Septem- 
ber 19,  1912,  was  swrrtavy  of  the  armory  commission  of  the  state 
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of  New  York.  For  several  yeara  last  past  it  has  been  the  prac- 
tice of  the  state  treasurer  to  send  to  the  armory  commission  from 
time  to  time  warrants  drawn  against  the  funds  of  the  state  ap- 
propriated for  repairs  and  improvenieata  and  betterments  of  the 
state  arsenals,  armories,  camp-grounds,  rifie  ranges,  etc.,  sufficient 
in  amount  to  cover  the  pajTiient  of  bills  theretofore  rendered  for 
services  and  materials  furnished  in  repairing  such  stat«  arsenals, 
armories,  camp-grounds  and  rifle  ranges.  Upon  receipt  of  these 
warrants  by  the  armory  commission  they  were  turned  over  by  it 
to  Major  McNeely  as  its  secretary  who  deposited  them  to  his 
own  credit  in  a  bank  and  drew  on  his  own  check  from  time  to 
time  against  the  deposit  for  the  payment  of  various  accounts 
covered  by  the  warrants. 

As  a  result  of  this  practice  at  the  time  of  Major  McNeely's 
death,  he  had  received  sums  of  money  in  this  way,  to  pay  the 
creditors  whose  accouuts  had  been  duly  audited,  to  the  extent  of 
over  $10,081.74.  For  some  reason  or  other,  not  disclosed,  he 
used  a  portion  of  this  money  for  purposes  unknown. 

The  comptroller  in  December,  1912,  at  the  request  of  the 
armory  commission,  made  an  audit  of  Major  McXeely's  accounts 
and  foimd  in  substance  tliat  the  approximate  amount  of  claims 
audited  and  unpaid,  for  which  ho  had  received  moneys,  was 
$10,081.74.  and  that  there  was  a  balance  in  the  bank  to  the  credit 
of  McXeely  of  such  moneys  amounting  to  $3,1W.28.  It  was  also 
ascertained  that  there  was  an  offset  against  this  apparent  de- 
ficiency of  $6,972.40,  made  up  of  salary,  traveling  expenses,  etc., 
of  Mr.  MeXeely  at  the  time  of  his  death,  amounting  to  $4,149.98 
which  by  an  arrangement  made  with  his  admiuiatrator,  has  been 
assigned  to  the  armory  commission  for  uao  in  reducing  the 
apparent  deficiency  already  mentioned.  There  is  left,  after 
crediting  this  oiTset,  an  approximate  deficiency  of  $2,822.48, 
plus  the  sum  of  $139.95  due  a  contractor  for  a  cash  deposit  of 
that  amount  which  must  also  be  returned.  Thus,  the  total 
approximate  deficiency  is  $2,flr>3.43. 

Upon  the  foregoing  facts,  the  state  armory  commission  submits 
a  request  for  an  opinion  ji.-i  to  its  rifilit  to  lUslmrse  the  available 
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balance  amounting  to  the  aum  of  $7,159.26  to  pay  the  creditors 
whose  claims  should  have  been  liquidated  by  Major  McNeely  from 
the  moneys  placed  in  his  hands  for  that  purpose. 

Oasuodt,  Attorney-General. —  The  statute  material  to  the  con- 
troversy is  section  20  of  the  Military  Law,  which  provides  that 
the  armory  commission 

■Ii«ll  keep  in  good  repair,  the  arsenah,  armories,  quarters,  cftmp-grounda  and 
Tifle-ranges  in  its  charge,  and  all  moneys  appropriated  heretofore  or  nhicb 
Diay  be  appropriated  hereafter  for  the  erection  or  repair  of  snch  buildings, 
grounds  and  ranges  shall  tie  expended  by  a  commission  so  constituted  in  the 
same  manner  as  other  moneys  appropriated  for  military  or  naval  purposes 
are  authorized  to  be  expended,  except  aa  herein  otherwise  provided. 

The  manner  of  expending  moneys  appropriated  for  military 
or  naval  purposes  is  covered  by  section  22  of  the  same  law  as 
follows : 

All  other  military  or  naval  accounts  payable  by  the  state  shall  be  audited 
by  the  adjutant  general  of  ttie  state. 

By  chapter  54  ot'  the  Laws  of  1912,  the  legislature  made  the 
following  appropriation: 

For  the  armory  eommiAsion  for  repairs  and  improvements  and  betterments 
of  'tiie  state  arsenals,  armories,  camp'grounds  nnd  rifle  ranges,  throughout 
the  state  and  for  necessary  oBice  and  traveling  expenses  of  the  commission 
one  hundred  and  twenty  thousand  dollars  or  so  much  thereof  as  may  be 
necessary. 

I  find  no  statutory  authority  for  the  appointment  of  a  secretary 
to  the  armory  commission,  and  I  assume  that  he  is  appointed  by 
the  commission  as  its  agent  in  making  these  disbursements  for 
conrenience  sake. 

In  deciding  this  question  I  am  authorized  to  say  by  the  com- 
mission that  it  may  be  assumed  the  statute  has  been  fully  com- 
plied with  in  letting  the  work  done  by  these  creditors  and  all  the 
provisions  of  law  in  perfecting  the  claims  have  been  satisfied  or 
will  be  satisfied  before  the  claims  are  paid.  The  question  narrows 
down  to  the  right  of  the  commission  to  use  its  discretion  in  paying 
these  claims;  that  is,  has  it  the  right  to  say  who  shall  and  who 
shall  not  be  paid  out  of  the  money  now  in  its  hands  for  such 
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purpose.  Obviously,  there  will  be  aoms  of  these  creditors  who 
cannot  be  paid  out  of  such  monc^',  for  it  is  concededly  insufficient 
to  paj  all  in  full.  Who  is  responsible  for  the  shortage  of  Major 
McNeely  is  not  ucceasary  to  now  decide. 

The  statute  authorized  the  commission  to  pay  these  claims. 
The  necesaary  money  was  turned  over  to  it  for  that  purpose.  It 
is  reasonable  to  hold  that  the  order  in  which  these  creditors  should 
be  paid  was  then  within  the  discretion  of  the  commission.  Nor 
can  I  see  that  the  situation  is  altered  because  its  paying  agent 
has  misiued  some  of  the  money.  The  balance  of  the  money  may 
b«  used  in  this  way  by  the  commission. 


In  the  Matter  of  the  Designation  of  Newspapebs  to  Pbi^it 
Certain  Legal  PrBLiCATiona. 

(Opinion  dat«d  January  10,  1613.) 


Ttie  UeinocTAtic  and  ProgrPssive  partln  are  the  two  principal  parties 
loto  which  the  people  of  the  counties  of  Queens  and  Richmond  are 
divided,  within  tlie  meaning  of  the  Legislative  Law  providing  for  the 
publication  of  the  aession  laws. 

Hon.  Mitchell  ifay,  Secretary  of  State,  submits  the  following 
inquiry : 

Nominations  of  newspapers  to  publish  the  session  laws  for  the 
year  1!)K)  have  boon  filed  in  the  office  of  the  secretary  of  state  by 
the  Democratic  and  Republican  county  committees  of  Queens 
county.  Sir.  Frank  L.  Ferpison,  as  chairman  of  the  National 
Progressive  party  of  such  county,  has  filed  a  protest  against  the 
desiprnatiou  by  the  secretary  of  state  of  a  Republican  paper, 
claiming  that  the  Totc  given  the  Progressive  party  in  Queens 
county  at  the  last  election  entitles  it  to  be  considered  as  one  of 
the  principal  pnrtica.  At  the  election  held  on  November  5,  1&12, 
in  Queens  county,  the  Pix^ressive  party  polled  for  governor, 
lljiJti"  votesj  the  Republican  party,  8,892  votes.    Which  party  is 
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to  be  considered  as  (me  of  the  principal  political  partiee  specified 
in  subdivision  3  of  section  46  of  tbe  L^slative  Law?  The  Demo- 
cratic party  polled  the  highest  number  of  votes  in  Queens  county 
and  is,  therefore,  to  he  considered  as  the  other  prinupal  part^  in 
such  county. 

The  same  condition  of  affaire  exists  in  Richmond  county  in  so 
far  as  the  relative  voting  strength  of  the  parties  is  concerned. 

Cahmody,  Attorney-General. —  Section  48  of  the  legislative 
Law  and  section  20  of  the  County  Law  make  provision  for  tbe 
publication  of  session  laws  in  the  counties  of  the  state.  As  a 
general  rule,  imder  section  20  of  the  County  Law,  memlers  of  the 
boards  of  superviaors  "  representing,  respectively,  each  of  the  two 
principal  political  parties  into  which  the  people  of  the  county 
are  divided,"  are  authorized  to  designate  newspapers  representing 
the  political  party  to  which  they  belong  for  the  purpose  of  pub- 
lishing tbe  session  laws.  In  the  counties  of  Queens  and  Hicb- 
mond,  howei-er,  the  special  provision  contained  in  subdivision  3 
of  section  48  of  the  Legislative  Law  applied.    It  ia  as  follows: 

Tbe  wcretary  of  st«t«  shall  designate  two  nenapapen  in  Ukch  of  the 
eonntiea  of  Queens  and  Richmond  for  the  publication  of  aeasion  laws  required 
by  law  to  be  publiaLed,  representing,  respectively,  e«ch  of  the  two  principal 
politieal  parties  into  which  the  people  ot  such  counties  are  divided,  on  the 
nomination  of  the  county  committee  of  each  of  such  partie*. 

It  will  thus  be  noted  that  the  pbrase,  "  representing  respectively 
each  of  the  two  principal  political  parties  into  which  the  people 
of  such  counties  are  divided,"  appears  in  substantially  the  same 
form  in  both  provisions.  The  question  now  arises  as  to  which  of 
the  political  parties  are  the  principal  parties  in  the  counties  of 
Queens  and  Richmond,  referred  to  in  the  statute  quoted. 

The  terra  "  party "  means  any  political  organization  which  at  th«  }Ht 
preceding  election  for  governor  polled  at  least  ten  thousand  votes  for  any 
candidate  for  any  office  nominated  bf  it  to  be  voted  for  by  all  th«  electora 
of  the  state. 

If  relative  political  strength  in  any  area  other  than  a  county 
were  to  be  considered  in  determining  the  principal  political  par- 
ties within  the  meaning  of  the  statute,  I  am  at  a  loss  to  see  any 
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reason  for  the  insertion  of  the  clause  "  political  parties  into  which 
the  people  of  said  counties  are  divided."  If  strength  in  the  state 
was  meant  to  be  the  teat,  such  clause  could  have  no  necessary 
place  in  the  section,  and  I  believe  that  other  phraseology  would 
have  been  used,  or  at  least  the  quoted  language  would  have  heen 
omitted.  The  eame  would  he  true  if  political  strength  in  the 
nation  were  to  be  the  test.  I  believe,  therefore,  that  construing 
the  law  both  in  accordance  with  its  intent  and  spirit,  a&  well  as 
express  letter,  the  conclusion  is  forced  that  the  parties,  who 
respectively  poll  the  highest  and  the  next  highest  number  of  votes 
in  any  county,  are  entitled  to  the  publication  of  the  session  laws 
in  the  newspapers  representing  such  parties. 

This  situation  was  somewhat  considered  when  a  previous  opin- 
ion wflfl  written  in  reference  to  a  situation  arising  in  Schenectady 
under  a  cognate  section  (County  Law,  §  22),  which  will  he  found 
in  the  Opinions  of  the  Attorney-General  of  1912,  at  page  379.  In 
that  case  it  was  held  that  the  success  of  local  officers  at  a  local  elec- 
tion was  not  conclusive  in  determining  the  question  of  the  promin- 
ence of  political  parties,  but  that  in  such  election  the  efficiency  and 
pf^ularity  of  candidates  for  office  would  often  form  a  considera- 
tion much  more  controlling  proportionately  than  where  political 
issues  were  directly  in  consideration  at  a  state  election.  In  this 
case  we  have  an  electicm  in  which  political  principles  are  dis- 
cussed and  submitted  to  the  people,  and  in  such  submission  in 
the  counties  in  question  the  Democratic  and  Progressive  parties 
polled  a  larger  number  of  votes  than  other  contending  bodies.  I 
believe,  therefore,  that  the  county  committees  of  other  parties 
have  not  the  right  to  nominate  papers  to  be  designated  by  the 
secretary  of  state  for  the  publication  of  session  laws. 

Subsequent  to  the  giving  o£  this  opinion,  in  connection  with 
further  and  more  detailed  inquiries,  the  attomey-graieral  said  ir. 
reference  to  the  said  opiniwi :  "  The  opinion  merely  held  that  the 
Republican  county  committee  had.  under  the  law,  no  right  to 
nominate  a  newspaper  and  insist  that  such  paper  be  designated 
by  the  secretary  of  state.  It  did  not  go  beyond  that  point  and 
determine  whether  the  Progressive  party  had  a  newspaper  which 
could  he  designated,  or  a  proper  committee  to  designate.     The 
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facts  in  r^^rd  to  the  local  situation  there  have  never  been  pre- 
swted  to  me,  and  from  such  iuquiries  as  I  have  made  I  have 
never  been  able  to  obtain  Bccnrale  information. 

"  It  is  very  possible  that  neither  the  Progressive  party  nor  the 
Republican  party  have  tlie  right  to  force  a  designation  and  that 
the  matter  of  designating  the  second  paper  may  be  within  the  dia- 
cretion  of  the  secretary  of  state.  If  you  desire  me  to  further  ad- 
vise along  this  line,  I  will  be  pleased  to  do  bo  if  you  can  put  me 
in  possession  of  the  facts  which  would  be  controlling  in  further 
research." 

Under  date  of  February  4,  1913,  the  attorney-general  in  the 
light  of  additional  facts  advised  the  secretary  of  state  ps  fellows: 

"  I  have  at  hand  your  favor  of  January  Slst  ultimo,  relative 
to  the  situation  which  has  developed  in  Queens  county  affecting 
the  publication  of  Session  Laws.  Yon  advise  that  the  coimty 
committeemen  of  the  Progressive  party  have  nominated  the 
Queens  Borough  Press  and  that  a  protest  has  been  filed  in  behalf 
of  the  Rockaway  News  to  the  designation  of  the  nominated  paper 
on  the  ground  that  it  is  a  Republican  newspaper.  In  behalf  of 
the  protest  copies  of  the  Rockaway  News  have  been  filed  with 
you  which  apparently  bear  out  the  assertion  that  such  paper  sup- 
ported the  Progressive  party  and  its  nominees.  It  is  claimed  in 
behalf  of  the  Queens  Borough  Press  that  it  fairly  represented  the 
Progressive  party.  You  riiquest  me  to  advise  you  what  position 
you  shall  take  in  the  matter. 

"After  careful  consideration  of  the  facts  as  stated  in  your 
favor,  I  desire  to  advise  you  that  my  opinion  of  the  proper  course 
to  pursue  is  to  recc^nize  the  certificate  of  the  nominating  county 
committee.  I  do  not  think  that  it  is  proper  for  the  secretary  of 
state  to  make  any  separate  inquiry  to  develop  the  questions  of  . 
fact  involved.  The  machinery  for  such  purpose  is  not  provided 
by  law.  I  believe  the  secretary  should  follow  the  suggestion  of 
the  nominating  committee  as  long  as  the  certificate  is  made  by 
the  committee  oi  the  proper  party  and  is  fair  on  its  face.  If  any 
person  is  grieved  by  such  action  the  courts  are  open  to  such  appli- 
cation as  he  may  be  advised  to  make." 
Dkpt,  Rep.  Vol.  11.— 30 
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In  the  Matter  of  Liens  on  Account  of  Pdblic  Imphotbuknts 
—  Duty  of  State  Comptroller. 

(Opinion  dated  Janufti^  10,  11)13.) 

Section  II  of  the  Lien  Lav  conitnied  —  limitation  of  time  to  flle  notice. 

Tlie  comptroller  of  the  state  of  New  York  with  whom  the  notice  of 
lien  on  account  of  a  public  improvemeDt  muBt  be  filed,  ia  not  authoriied 
to  ignore  a  lien  tiled  more  than  thirt;  da;B  subsequent  to  the  completion 
and  acceptance  of  a  public  improvement,  it  there  is  money  in  hia  banda 
belonging-  to  the  contractor,  until  the  lien  is  diacbarged  aa  proTided  by 
law  or  declared  by  a  judgment  of  the  court  to  be  invalid. 

Hon.  William  Sohmer,  State  Comptroller,  submitted  the  follow- 
ing: 

"  It  frequently  happens  that  there  is  presented  to  the  comp- 
troller of  the  state  of  New  York  for  filing,  liana  bj  persons  per- 
forming work  for  or  furnishing  material  to  the  cwitractor,  anb- 
eontractor,  etc.,  on  aocoimt  of  a  public  improvement  being  made 
bj  the  state  more  than  thirty  days  after  the  completion  ^ nd  ac- 
ceptance of  the  work  by  the  various  commissicois  or  bureaus  of 
the  state,  having  charge  of  said  work,  but  without  notice  of  such 
completion  and  acceptance  being  givm  to  the  comptroller.  May 
the  comptroller  ignore  such  liens,  and  if  not  should  be  withhold 
payment  to  the  contractor  so  long  as  there  is  money  due  bim  on 
account  of  such  work  i  " 

Caemodt,  Attorney-General. —  1.  Section  12  of  the  Lien  Law 
provides  that  liens  may  be  filed  as  follows : 

At  any  time  before  the  construction  of  a  public  Improvement  Is  completed 
and  accepted  by  the  state  or  by  the  municipal  corporation,  and  within  tbirty 
days  after  such  completion  and  acceptance,  a  person  performing  work  lor 
or  tuTnishing  materials  to  a  contractor,  his  subcontractor,  aeaignee  or  legal 
representative,  may  file  a  notice  of  lien  with  the  head  of  the  department  or 
bureau  having  charge  of  such  construction  and  with  the  comptroller  of  the  - 
state  or  with  the  financial  officer  of  the  municipal  corporation;  or  other 
officer  or  person  charged  with  the  custody  and  disbursements  of  the  it«te  or 
corporate  funds  applicable  to  the  contract  under  which  tbe  claim  is  made. 
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2.  The  only  atatutory  proviaion  I  find  for  dischai^ng  a  lien 
against  the  moneys  due  or  to  become  due  a  contractor  for  a  public 
improvement  is  secticm  21  of  the  Li«i  Law  and  provides  that  a 
lien  may  be  dischatf;ed  aa  follows : 

1.  Bj  filing  •  certificate  of  the  lienor  or  his  mcccMor  in  interest,  duly 
acknowledged  and  proved,  stating  that  the  lien  ia  discharged. 

2.  By  lapse  of  time,  when  three  montba  have  elapsed  since  filing  the  notice 
of  lien,  and  no  uction  has  been  commenced  to  enforce  the  lien. 

3.  By  satisfaction  of  a  judgement  rendered  in  an  action  to  enforce  the  lien. 

4.  By  the  contractor  depositing  with  the  comptroller  of  the  state  or  the 
flnancial  officer  of  the  municipal  corporation,  or  the  officer  or  person  with 
whom  the  notice  of  lien  is  filed,  such  a  sum  of  money  aa  is  directed  by  a 
justice  of  the  supreme  court,  which  shall  not  be  less  than  the  amount  claimed 
by  the  lienor,  with  interest  thereon  for  the  term  of  one  year  from  the  time 
of  making  such  deposit,  and  such  additional  amount  as  the  juatlce  deems 
sufficient  to  cover  all  costs  and  expense*.  *  *  * 

5.  Either  before  or  after  the  beginning  of  an  action  by  a  contractor  execut- 
ing an  undertaking  with  two  or  more  sufficient  sureties,  who  shall  be  free- 
holders, to  the  state  or  the  municipal  corporation  with  which  the  notice  of 
lien  is  flied,  in  such  sums  as  the  court  or  a  judge  or  justice  thereof  may  direct, 
not  less  than  the  amount  claimed  in  the  notice  of  lien,  conditioned  for  the 
payment  of  any  judgment  which  may  be  recovered  in  an  action  to  enforce 
the  lien.  *  ■  *  The  execution  of  such  undertaking  by  any  fidelity  or  surety 
company  authorized  by  the  laws  of  this  state  to  transact  buainees  shall  be 
equivalent  to  the  execution  of  such  an  undertaking  by  two  sureties  and  such 
undertaking,  it  excepted  to,  shall  justify  through  its  officers  or  attorney  in 
the  manner  required  by  law  of  fidelity  and  surety  companies.  *  ■  ■ 

It  is  hold  in  McMahon  v.  Hodge,  2  Misc.  Rep.  273,  the  Me- 
chanics' Lien  Law  being  in  derogation  of  the  common  law,  its 
provisions  must  be  strictly  complied  with.  A  lien  not  filed 
within  the  time  prescribed  by  law  after  the  completion  and  ac- 
ceptance of  the  work  is  absolutely  void. 

In  the  case  of  Milliken  Bros.,  Incorporated,  v.  City  of  New 
York,  201  N.  T.  65,  Judge  Cullen,  writing  the  opinion  of  the 
court  at  page  71  says : 

Notice  of  lien  was  required  to  be  filed  within  thirty  days  after  the  work 
was  completed  or  accepted,  but  that  statute  has  been  repealed  and  the 
requirement  of  the  present  law  is  that  it  shall  be  Sled  within  thirty  days 
after  "  completion  and  acceptance."  Both  these  requirements,  completion  and 
acceptance,  are  usually  questions  of  fact.  In  this  case,  however,  aa  already 
stated,  the  trial  court  refused  to  find  more  than  a  substantial  oompletion 
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of  tbe  contract,  and  the  question  presented  to  ub  ib  whether  that  is  Bufflcient 

to  set  running  the  statutory  time  tor  filing  liens.  Though  there  are  no 
deci.^ions  to  be  found  in  tliEs  etute  on  tlie  point,  it  seema  to  have  ariseu  in 
several  other  states,  and  the  antliorities  are  uniform  that  the  time  to  file 
a  lien  is  to  be  re/'koned  from  tlie  date  of  performanee  of  the  latest  work 
under  the  contract,  regardless  of  acceptance  or  occupation  by  the  owner. 
•  •  "  In  the  execution  of  a  contract  for  tlie  construction  of  a  building  or 
of  a  public  improvement.  Involving  manv  details,  there  occurs  a  point  at 
which  performance  is  so  neatly  reached  that  were  the  work  terminated, 
recovery  might  be  had  by  the  contractor  for  Bubstautiai  performance  — 
abatement  being  made  to  the  other  party  tor  deficiencies  on  the  part  of  the 
contractor.  In  such  a  case,  if  the  work  under  the  contract  terminated,  it 
may  very  well  be  that  the  doctrine  of  substantial  performance  would  apply 
and  the  improvement  be  deemed  complete  within  the  statute.  But  to  hold 
that  where  the  work  is  still  proceeding  the  acceptance  of  it  in  an  incomplete 
state  is  sufficient  to  set  running  the  time  for  filing  liens  would  lead  to 
unreasonable  results.  The  work  of  a  subcontractor,  or  the  materials  of  a 
materialman,  might  not  be  done  or  furnished  until  after  the  lapse  of  thirty 
days  from  the  acceptance  of  the  work  from  the  principal  contractor,  and 
neither  would  be  entitled  to  file  any  lien.  This  is  the  necessary  result  of 
the  doctrine  that  has  prevailed  below,  for  there  is  but  one  period  described 
by  the  statute  for  tlliiif;  liens  applicable  to  all  subcontractors  and  material- 
men, no  matter  when  the  subcontracts  were  performed  or  materials  fur- 
nished, to  wit,  thirty  days  from  the  completion  of  the  work.  The  learned 
judi;e  who  wrote  for  the  majority  of  the  Appellate  Division  was  influenced 
in  the  conclusion  reached  by  him  largely  by  what  he  considered  would  be 
the  practical  results  flowing  from  a  rule  which  would  allow  contractors  to 
file  liens  after  the  work  had  been  accepted  by  the  city.  Doubtless  it  is  the 
duty  of  courts  to  give  the  statute  a  workable  construction,  but  we  do  not 
see  that  reckoning  the  time  for  filing  liens  from  the  actual  completion  lA  the 
work  would  involve  the  dangers  of  difl^lculties  suggested  by  him.  If  the  ei^ 
in  good  faith  accepted  the  work  and  paid  the  contract  price,  it  could  not 
be  subjected  to  a  second  payment  to  any  lienors,  even  though  it  should 
appear  that  the  city  officials  were  mistaken  in  their  view  that  a  contract 
had  been  completely  performed.  While,  on  the  other  liand,  a  rule  that 
acceptance  on  substantial  performance  of  the  work,  though  the  work  is  still 
going  on.  fixes  the  time  from  which  the  thirty  days  should  he  computed, 
would  place  in  .jeopardy  the  rights  of  subcontractors  or  materialmen  whom 
it  was  the  design  of  the  statute  to  protect  as  against  the  contractor. 

The  view  we  have  taken  is  further  supported  by  the  provision  of  the 
charter  {{  421)  which  provides:  "It  shall  be  the  duty  of  any  borough 
president,  or  head  of  any  department,  having  in  charge  any  work,  within 
five  days  after  the  acceptance  of  such  work,  to  file  with  the  comptroller  a 
final  certificate  of  the  completion  and  acceptance  thereof,  signed  by  the 
chief  engineer  or  head  of  his  department.  The  filing  of  such  certificate 
shall  be  presumptive  evidence  that  such  work  has  been  c(»npleted  according 
to  contract." 
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If  a  lien  ia  filed  after  thirty  days  from  the  completion  and 
acceptance  of  the  work  by  the  proper  ofBcers  of  the  state  or 
bureau  having  charge  of  such  work  the  lion  is  absolutely  void, 
but  that  question  is  not  for  the  comptroller  to  determine.  His 
duties  are  ministerial  He  should  receive  aud  file  the  lien  and 
withhold  the  payment,  if  there  is  money  in  his  hands  due  the  con- 
tractor, until  the  liea  ia  discharged  as  provided  by  law  or  declared 
by  a  judgment  of  the  court  to  be  invalid. 


In  the  Matter  of  Constsuino  the  Peovisionb  of  the  Highway 
Law  in  relation  to  reopening  abandoned  highways. 

<Opini{iii  dated  Januorj'  14,  1913.) 

Sectiona  igi  and  134  of  the  atitnU  —  opening  of  qnalifledly  alMndoBed  higb- 
WAys  —  town  board. 

A  town  Buperintendent  of  highways  has  power  in  conjunctioD  with  the 
town   board   to  iuue  An  order  to  reopen  a  qualified!;  abandoned  high- 

Hon.  Frederick  Buck,  Assistant  Deputy  Commissioner  of 
Highways,  Albany,  N.  T.,  asked  what  procedure  should  be  fol- 
lowed in  opening  a  highway  which  has  been  qualifiedly 
abandoned. 

Cabmody,  Attorney-General. —  The  qualified  abandonment  of 
public  highways  is  provided  for  in  section  234  of  the  Highway 
Law.  Such  qualified  abandonment  was  first  authorized  in  1907 
by  an  amendment  to  the  analogous  section  of  the  former  Hi^way 
Law.  Possibly  because  of  the  novelty  of  the  procedure  provided 
for,  there  seems  to  have  been  a  lack  of  consistency  in  the  method 
laid  down  as  carried  out  in  the  consolidation  of  1909.  Under  the 
section  referred  to,  after  providing  first  for  an  absolute  abandon- 
ment, a  qualified  abandonmmt  may  be  made  under  somewhat 
different  conditions.  The  status  of  a  highway  so  abandoned  Is 
then  defined  as: 
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It  Bhill  no  longer  be  worked  at  public  eipensej  it  shkll  not  cRaee  to  be  a 
highway  for  purpotes  of  the  public  casement  by  reason  of  sucll  iusiienaion 
of  work  tbereon;  no  person  aliall  impair  it»  use  as  a  bigbway.  or  i>bstruct  it 
except  as  bereinafter  provided,  but  no  person  shall  be  r«]Uired  to  keep  any 
part  of  it  in  repair;  etc. 

In  an  opinion  of  the  attorney-general  dated  ilay  3,  1909,  it 
was  held  that  qualifiedly  abandoned  roads  should  not  be  measured 
in  fixing  the  state  aid  for  towns.  Under  the  statute  as  inter- 
preted in  that  opinion,  although  the  road  is  not  a  part  of  the  high- 
way system,  the  public  easement  remains. 

I  think  it  ia  clear  therefore  that  while  the  liability  and  obliga- 
tion of  the  municipality  and  of  private  persons  in  maintaining 
the  highway  for  road  purposes  are  thus  placed  in  suspension,  still 
no  control  over  the  land  as  a  road  is  released;  neither  does  any 
one  obtain  any  rights  which  require  the  maintenance  of  the  road 
in  its  abandoned  condition. 

Two  methods  of  opening  a  highway  are  provided  for  in  the 
Eighwaj'  Law.  One  described  in  section  191  contemplates 
releases  from  damaged  parties;  that  ia,  a  settlement  of  claims  is 
to  be  attempted.  The  other  method  provides  for  condemnation 
procedure  by  commissioners,  etc.     See  section  193,  etc. 

I  am  of  the  opinion  that  the  provisions  of  the  same  section  191 
are  broad  enough  to  include  this  third  case  which  simply  diiTera 
from  the  first  described  in  that  releases  are  superfluous.  In  the 
case  of  a  qualifiedly  abandoned  highway,  no  lands  have  to  be 
taken,  neither  are  lands  affected  by  such  reopening  within  the 
meaning  of  the  section.  No  releases  from  owners  therefore  are 
required.     The  section  provides  in  part : 

Such  town  superintendent  may  also,  upon  written  application  and  with  the 
written  consent  of  the  town  board,  make  an  order  Jnying  out  or  altering  ■ 
highway,  or  discontinuing  a  highway,  whicb  has  beootne  useless  since  it  was 
laid  out,  upon  filing  and  recording  in  the  town  clerk'*  office,  with  »uch 
application,  consent  and  order,  a  relense  from  all  damades  from  the  owners 
of  landa  taken  or  affected  thereby,  when  the  consideration  for  such  release, 
M  agreed  upon  between  such  town  superintendent,  and  owner  or  owners, 
ahall  not  in  any  one  case,  from  any  one  claimant,  exceed  one  hundred  dollars, 
and  from  all  claimants  fi-re  hundred  dollara.  An  order  ot  thj  town  super- 
intendent, aa  herein  provided,  shall  be  Una). 

Such  highway  may  he  reopened  in  accordance  with  this  section. 

D.nz.d.yCOOgle 
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In  the  Matter  of  the  Auditing  of  Accounts  by  the  Montgomery 
Connty  Board  of  Superviaora. 

(Opinion  d»t«d  Juinuy  14,  191S.) 

Chapter  390,  Lawi  of  1859— duipter  iS,  Lawi  of  1909,  coutltntiME  artido 
n  of  Conaolidatcd  Lawi — repeal  hj  Implication  of  lepnEnant  Ncdoiw  of 
■pedal  law  by  later  general  law  covering  lame  eubjecta 

Chapter  300  of  tbe  Laws  of  1B3B  in  so  far  u  it  in  repugnant  to  chspter 
U  of  the  Law*  of  1900,  constituting  article  IT  of  the  Conaolidated  Laws 
and  known  aa  the  Count;  Law  ia  repealed  thereby. 

Hon.  William  Sobraer,  State  Comptroller,  submitted  an  inquiry 
as  to  whether  Chapter  390  of  the  Laws  of  1859  has  been  repealed 
in  whole  or  in  part  by  Bubsequeot  l^islation. 

Caemodt,  Attorney-General — Said  chapter  380  of  the 
Laws  of  1869  is  a  special  law  applicable  only  to  the  county  of 
Montgomery,  providing  for  the  auditing  of  accounts  by  the  board 
of  supervisors  of  said  county,  and  specifying  the  duties  of  certain 
officers  in  relation  thereto, 

My  attention  has  been  called  particularly  to  that  portion  of  said 
chapter  providing  as  follows 

Section  6.  It  eball  be  the  duty  of  the  clerk  ol  the  eaid  board  of  superviaora 
*  *  '  to  deliver  ovct  to  said  couutf  treaenrer  immediately  upon  the  adjonrn- 
ment  of  said  board  of  anpervisore  all  bills  aud  accounts  audited  by  said  board. 

By  section  6  of  said  chapter,  it  is  also  provided  in  substance, 
that  said  bills  and  accounts  so  delivered  shall  remain  in  the  custody 
of  the  county  treasurer  and  shall  not  be  withdrawn  except  to  be 
used  as  evidence. 

Chapter  686  of  the  Laws  of  1892,  which  is  a  general  act  in  rela- 
tion to  counties,  so  far  as  material  provides  aa  follows: 

Section  SO.  Clerks  of  boards  of  superrisoTs  shall 

4.  File  and  preserve  all  accounts  acted  npon  by  the  board. 

The  same  provision  was  re-enacted  by  chapter  16,  Laws  of  1909. 
which  was  a  revision  of  said  chapter  686  of  the  Laws  of  1892, 
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and  which  constitutes  the  present  County  Law,  and  in  fact  has 
in  substance  been  a  portion  of  the  County  Law  since  its  original 
enactment  in  1820. 

Tbe  Connty  Law  as  stated  in  the  note  in  reference  thereto  con- 
tained in  Birdseye's,  Cuinmings  and  Gilbert's  Consolidated  Laws, 
"  provides  for  tbe  management  and  administration  of  the  internal 
affairs  of  the  counties  of  the  state  except  as  to  the  county  of  New 
York." 

It  was  designed  as  a  consolidation  and  revision  of  all  statute 
law  relating  to  counties  of  the  State,  except  New  Vork,  and  to 
provide  a  system  comprehensive  and  complete  in  relation  to  such 
counties.    City  of  Buffalo  v.  Neal,  86  Hun,  76. 

The  repeal  of  a  special  statute  by  a  later  general  one  by  implica- 
tion is  not  usually  favored  by  the  courts,  but  there  may  exist  cer- 
tain conditions  under  which  such  a  repeal  may  be  upheld. 

The  rules  of  law  applicable  are  well  stated  in  Lewis'  Sutherland 
Statutory  Construction,  section  276,  as  follows: 

There  ia  no  rule  of  law  whicb  prohibits  the  repeal  of  a  special  act  by  a 
general  one,  tior  U  there  anj  principle  forbidding  such  repeal  without  the 
UBe  of  nordi  declarative  of  that  intent. 

The  question  is  always  one  of  intention  and  the  purpoee  of  abrogating  the 
particular  enactmeDt  by  a  later  general  statute  is  sufficiently  manifested  when 
the  provisions  of   both  cannot  stand  together. 

and  also  in  Black  Interpretation  Law,  section  153,  where  it  is 
stated: 

A  general  statute  will  repeal  speeiml  or  local  nets  without  expressly  naming 
them  wliere  they  are  inconsistent  with  it  and  where  it  can  be  seen  from  the 
whole  enactment  that  it  was  the  intention  of  the  Legialature  to  sweep  away 
all  local  peculiarities  thus  sanctioned  by  special  acts  and  to  establish  one 
uniform  system. 

See  also  People  ex  rel.  Fleming  v.  Dalton,  158  N.  Y.  175. 

The  speciEc  provisions  of  said  statutes  quoted  above  are  re- 
pugnant to  each  other  and  cannot  stand  together,  and  it  is  also  ap- 
parent that  said  County  Law  was  designed  to  provide  a  system 
of  laws  for  the  general  government  of  the  counties  of  the  state  ex- 
cept the  county  of  Xpw  York  and  within  the  rules  laid  down  above, 
the  provisions  of  the  later  general  law  to  which  the  provisions 
of  the  special  act  are  repugnant  must  he  held  to  prevail. 
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It  is,  however,  well  established  that  in  such  case  the  special 
statute  is  impliedlj  repealed  bj  a  later  general  one  to  the  extent 
that  the  two  are  repugnant  and  that  those  portions  which  are  con- 
sistent with  each  other  and  can  be  read  together  should  be  allowed 
to  stand.  Mongeon  v.  People,  55  N.  Y.  613.  People  ex  rel 
Navano  v.  Van  Nort,  64  Barb.  205. 

For  the  reasons  stated  I  am  of  the  opinion  that  said  chapter  390 
of  the  Laws  of  1859,  in  so  far  as  its  provisions  are  repugnant  to 
those  contained  tn  chapter  16  of  the  Laws  of  1909,  constituting 
article  11  of  the  Consolidated  Laws,  ia  repealed  by  implication 
thereby. 


In  the  Matter  of  Construing  the  Tax  Law,  as  to  r^ulating  sales 
of  land  by  County  Treasurers. 

(Opinion  dated  Jftnuor?  14,  1B13.> 

Tax  Law,  section  151  — faitn  of  list  of  parcels  to  be  soil. 

In  cases  where  one  periOD  ia  aasesBCd  for  a  number  of  parcels  of  land 
to  be  sold  tor  taxes,  the  name  of  such  person  need  not  be  repeated  before 
each  parcel  on  the  list.  The  words  "The  following  property  assessed 
to"  (giving  name),  followed  by  the  brief  description  required,  constitute 
B  sufficient  compliance  with  the  statute. 

Where  the  name  of  no  person  appears  against  the  property  on  the  roll, 
it  is  allowable  to  use  the  words  "  Not  given  "  in  the  list.  It  is  not  necea- 
sarj  to  use  t1>e  words  "  No  name  on  roll." 

In  cases  of  whole  lots,  referred  to  by  number  oo  a  designated  recorded 
map  from  which  measurements  may  be  learned,  dimensions  in  feet  need 
not  be  given. 

Where  the  sale  is  for  tases  of  several  years,  and  the  notice  apeciflea 
such  ypars  in  such  manner  as  to  indicate  the  year  or  years  of  tax  foi? 
which  each  parcel  is  to  be  sold,  it  is  not  necessary  that  the  year  or  yeara 
of  tax  be  specified  against  each  parcel  in  the  list. 

Hon.  William  Sohmer,  State  Comptroller,  submitted  an  inquiry 
as  to  bis  authority  under  the  Tax  Law  in  relation  to  laud  sales 
by  county  treasurers: 

Casmody,  Attorney-General. —  The  questions  presented  arise 
under  section  151  of  the  Tax  Law,  regulating  sales  of  land  by 
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county  treasurers.  The  section  requires  the  publication  of  a  list 
of  real  estate  liable  to  be  sold,  and  provides  that  the  list  "  shall 
coutain  the  name  of  the  owner  or  occupant  of  each  piece  of  real 
estate  to  be  sold,  as  the  same  appears  upon  the  assessment  roll  of 
the  year  in  which  unpaid  taxes  were  assessed,  a  brief  description 
of  such  real  estate,  and  the  total  amount  of  such  taxes  for  the  year 
advertised,  which  said  total  amount  shall  include  all  taxes,  interest, 
e:^enses  and  other  charges  against  the  property  for  the  year 
advertised."  The  comptroller  is  authorized  to  prescribe  the  form 
and  manner  of  publishing  such  list,' which  shall  be  followed  so  far 
as  possible  by  the  several  counties. 

The  purpose  of  the  statute  is  to  give  the  necessary  facts  in  a 
compact  form ;  and  as  the  publication  is  necessarily  expensive,  the 
form  to  bo  approved  by  the  comptroller  should  avoid  needless 
repetitions.  Where  a  number  of  parcels  are  assessed  to  the  same 
person  and  in  a  natural  arrangement  are  placed  together  on  the 
list,  it  is  not  necessary  to  repeat  the  name  of  the  person  to  whom 
they  are  assessed  against  each  of  the  several  parcels.  A  single 
use  of  the  name  would  in  such  case  give  as  clear  a  statement  of 
the  necessary  fact  as  would  be  given  by  successive  repetitions. 
The  form  "  The  following  property  assessed  to (giv- 
ing name),"  followed  by  a  brief  description,  would  be  a  sufficient 
compliance  with  the  statute. 

Where  the  name  of  no  person  appears  against  the  property  <ai 
the  roll,  the  words  "  not  given  "  should  be  preferred  to  the  phrase 
"  no  name  on  roll," 

The  statutory  requirements  of  a  brief  description  will,  in  my 
judgment,  be  complied  with  in  cases  where  lands  are  plotted  on 
maps  of  record  in  the  county  in  such  fashion  that  their  dimensions 
and  locations  arc  clearly  indicated  by  the  insertion  in  the  list  of 
the  name  of  the  map  and  the  number  of  the  lot.  The  case  of 
Smith  v.  Walker,  21  N.  Y.  St.  Repr.  453,  arose  under  a  statute 
making  a  different  requirement  from  that  of  tie  "  brief  descrip- 
tion "  expressed  in  the  present  act,  and  under  the  present  trend  of 
the  decisions  which  "  has  been  to  require  substantial  performance 
of  the  provisions  of  the  Tax  Law  and  to  import  into  them  nothing 
that  is  not  required  in  expresa  t«rms  "  (Matter  of  Veith,  165  N.  Y. 
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2U4),  the  number  would  under  the  circumstances  I  have  specified 
constitutf,  in  my  jiidgmcnt,  a  brief  description. 

Where  the  sale  is  for  taxes  of  several  years  and  the  notice  indi- 
cates the  years  for  the  taxes  of  which  each  parcel  is  to  be  sold,  it 
is  not  necessary  that  the  year  should  be  repeated  after  each  parcel. 
It  is  not  desirable  that  the  attorney-general  should  attempt  to 
prescribe  a  form,  and  it  is  enough  to  say  that  the  list  should  give 
the  required  facts  in  a  form  as  inexpensive  as  possible. 


In    the  Matter   of   Conatniing    The    Stock    Corporation   Law, 
Section  16. 

(Opinion  dated  January  IS,  1013.) 

PmclikM  of  awetB  of  trnst  company. 

A  truBt  company  may  purchase  the   asseta  of  anotlier  trust  company 
in  accordance  with  the  provisions  of  the  Stock  Corporation  Law. 

Hon.  George  C.  Van  Tuyl,  Jr.,  state  superintendent  of  banks, 
submitted  an  inquiry  as  to  whether  a  trust  company,  subject  to  the 
Banking  Law  of  this  state  could  transfer  to  another  trust  company 
its  property,  rights,  privil^t;e8  -  and  franchises  in  accordauce  with 
the  provisions  of  section  16  of  the  Stock  Corporation  Law. 

Cabuodt,  Attorney-General. — Two  methods  for  the  acquisition 
by  one  stock  corporation  of  the  assets  of  another  are  provided  for 
in  the  provisions  of  the  law  relating  to  merger  and  to  the  voluntary 
sale  of  franchises  and  property.  I  understand  that  in  the  cases 
presented,  merger  is  not  contemplated  for  the  reason  that  euch  a 
procedure  leaves  the  acquired  corporation  in  existence  although 
joined  with  the  purchasing  company.  Itather  it  is  intended  to 
purchase  the  assets  but  then  in  accordance  with  the  familiar  prac- 
tice in  the  Code  of  Civil  Procedure  bring  about  dissolution  of  the 
purchased  company. 

There  seems  to  be  nothing  in  the  Banking  Law  authorizing 
such  procedure,  but  under  section  17  of  the  Stock  Corporation 
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Law  I  am  of  the  opinion  that  it  could  be  accompliahed.  Section 
5  of  that  law  provides  that  only  sections  8,  15,  16,  17  and  18  of 
the  article  shall  apply  to  moneyed  corporations.  Section  15  relates 
to  mergers  and  seems  to  conflict  so  far  as  moneyed  corporations 
are  concerned,  with  section  36  of  the  Banking  Law.  But  set-tion 
16  relating  to  voluntary  sale  of  franchise  and  property  seems  to 
stand  alone  and  inasmuch  as  a  trust  company  is  a  stock  corpora- 
tion, it  would  apply  to  the  purchase  contemplated. 


In  the  Matter  of  Construing  The  Tax  Law,  Section  270. 

(Opinion  dated  January,  1913.) 

Tlie  Mctlon  in  question  applies  to  transfers  of  stock  effected  by  meifor  »f 
banking  corporations. 

Where  banking  corporations  are  merged,  aa  provided  by  sectiona  36 
«f  »eq.  of  the  Banking  Law,  stock  owned  by  the  merged  corporation, 
transferred  by  the  merger  to  the  merging  corporation,  is  taxable  >• 
provided  in  section  270  of  the  Tax  Law. 

Hon.  William  Sohmer,  state  comptroller,  submitted  an  inquiry 
aa  to  a  transfer  under  the  Stock  Transfer  Tax  Law  where  the  facta 
were  as  follows: 

A  trust  company  has  taken  possession  of  the  assets  of  another 
trust  company  under  a  merger  effected  as  provided  by  the  Bank- 
ing Law.  The  latter  trust  company  owns  stock  in  a  corporation. 
It  has  become  necessary  to  transfer  this  stock  owned  by  the  stock 
company,  which  goes  out  of  existence,  to  the  other  trust  company 
which  now  possesses  its  assets. 

Casuodt,  Attorney-General. — I  assume  that  the  transfer 
referred  to  was  effected  under  and  pursuant  to  the  provisions  of 
sections  36  et  aeq.  of  the  Banking  Law,  which  provides  in  sub- 
stance that  the  boards  of  directors  of  the  reepective  corporations 
shall  raiter  into  an  agreement  for  a  merger,  prescribing  the  terms 
and  conditions  thereof,  which  agreement  becomes  effective  if  and 
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when  approved  by  the  stockholders  of  the  respective  corporatioas 
holding  at  leaat  two-thirds  of  the  stock  thereof. 
Section  39  provides : 

Upon  the  merger  of  any  corporation  in  the  manner  herein  provided  each 
•nd  (ingular  the  rights,  franchiaeH  and  inttreats  of  the  Haid  corporation  m 
merged  in  and  to  every  gpecies  of  property,  real,  personal  and  mixed,  and 
things  in  action  thereunto  belonging  shall  be  deemed  to  be  transferred  to  and 
vested  in  such  corporation  into  which  it  has  been  merged,  without  any  other 
deed  or  transfer  *  "  *. 

In  other  words,  by  said  agreement  when  ratified  not  only  tho 
legal  title  to,  but  the  beneficial  interest  in,  the  stock  in  quetiou 
was  transferred  from  the  merged  corporation  to  and  vested  in 
the  merging  corporation.  Such  being  the  case  it  would-  seem  to 
bring  the  transaction  witbiu  the  provisions  of  section  270  of 
the  Tax  Law,  and  I  am  of  the  opinion  that  as  to  such  transfera  a 
tax  is  payable  as  therein  provided. 


In  the  Matter  of  the  Eight  of  Inhabitants  of  Incorporated  Villages 
to  Vote  on  a  Proposition  Affecting  Highways  Within  the  Town 
bat  Without  the  Village. 

{Opinion  dated  January  17,  1918.) 

Town  Law,  tcction  59 — Highway  Law,  aectlon  99 — Villag*  Law,  wctioa  141 
—  town  meeting!  —  realdenti  of  villagea  light  to  vote  on  town  propoai- 
tiona. 

Pilectors  I'f  the  villages  of  Taunersville  and  Hunter  are  entitled  to  vote 
on  a  proposition  submitted  at  a  special  town  meeting  for  the  recoa- 
Btmction  and  permanent  improvement  of  highways  without  the  bound- 
aries vf  the  villages  but  within  the  town  in  which  they  are  situated. 

Edward  W.  Lackey,  Esq.,  deputy  town  clerk  of  Tannersville, 
N.  Y.,  submitted  an  inquiry  as  follows : 

A  special  town  meeting  has  been  called  in  the  town  of  Hunter 
for  the  purpose  of  voting  upon  a  proposition  to  raiee  moneys  by 
b<aids  for  the  reconstruction  and  permanent  improvement  of 
hi^ways  within  the  town,  but  outside  the  corporate  limits  01 
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the  villages  therein.  Are  the  iDhnbitants  of  the  incorporated 
villages  of  Tannersville  and  Hunter  within  aaid  town,  entitled 
to  vote  upon  this  proposition  'i 

Is  a  special  registration  required  t 

Casmodt,  Attorney-General. — Tannersville  and  Hunter  were 
incorporated  under  the  General  Act  of  1870,  and  are  therefore 
subject  to  the  provisions  of  the  present  Village  Law. 

The  restrictions  touching  the  vote  of  village  electors  on  town 
propositions,  are  found  within  section  59  of  the  Town  Law  which 
provides : 

t  *U.  Palloting  cm  highway  quntiong  where  villageB  is  aeparate  road  dis- 
trict. When  any  town  sball  have  within  its  limits  an  incorporated  village, 
constituting  a  sepsTite  load  dixtrict.  exempt  from  the  Bupervision  and  control 
at  the  commissioners  of  highways  of  the  town,  and  from  payment  of  an;  tax 
for  the  salary  or  fees  of  aaid  com  mission  era,  and  from  payment  of  any 
tax  for  the  opening,  erpvtion,  maintenance  and  repair  of  any  highway  or 
bridge  of  aaid  town,  without  the  limitH  of  aaid  village,  no  residents  of  such 
village  shall  vote  at  any  biennial  oi  apecial  election  in  such  town  for  any  com- 
missioner of  hifhwaya  for  aaid  town,  nor  for  or  againat  any  appropriation  for 
the  opening,  laying  out,  roaintenknce,  erection  or  repair  of  any  highway  ot 
bridge  in  aaid  town,  without  the  limlta  of  aaid  village. 

Chief  Judge  Cnllen  when  sitting  in  the  Supreme  Court  said 
of  this  section : 

The  meaning  of  this  ia,  that  no  resident  shall  vote  on  the  subject  of  an 
appropriation  when  the  village  is  exempt  from  liability'  for  such  appropriation. 
Matter  of  Shapter  v.  Carroll,  18  App.  Div.  3)10,  393. 

In  the  case  presented,  property  in  tlie  villages  ia  clearly  tax- 
able for  the  highway  work  proposed.  The  reconstruction  and  im- 
provement does  not  come  within  the  exception  of  section  99  of  the 
Highway  Law  which  provides: 

In  any  town  in  which  there  may  be  an  incorporated  village  which  forAS 
a  separate  road  diatrict  and  wherein  the  toad  and  streets  are  maintained  at 
the  expense  of  auch  village,  all  property  witliin  such  village  shall  be  exempt 
from  the  levy  and  collection  of  taxes  levied  in  the  town  as  provided  by 
section  61  of  this  article  for  the  repair  and  improvement  of  hightcays  inolud- 
iog  iluices,  culverts  and  bridges  having  a  span  of  five  feet. 

But  on  the  contrary  for  the  expense  of  reoonstruction  and 
permanent  improvements,  property  within  the  village  would  be 
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dearly  liable  under  the  proTisious  of  section  203  of  tlie  High- 
way Law  which  makes  damages  for  laying  out  highways  a  general 
town  charge  with  no  exemption  of  villagee.  See  Attomey- 
General'a  1911  Report,  VoL  2,  pp.  144, 145.  The  provision  of  sec- 
tion 141  of  the  Village  Law  making  the  village  a  separate  highway 
district  would  not  apply,  as  this  concerns  general  administration 
rather  than  fiscal  management  and  is  evidently  for  the  purpose 
of  conferring  authority  upon  the  village  authorities  to  construct 
and  maintain  streets  and  highways  within  the  village  rather  than 
for  the  purpose  o£  relieving  the  village  from  the  construction  and 
and  maintenance  of  town  highways.  See  Bender's  Manual,  1912 
ed.,  p.  264. 

■  I  am  therefore  of  the  opinion  that  electors  of  the  villages  of 
Tannersville  and  Hunter  may  vote  on  the  proposition  suggested. 
The  second  inquiry  is  answered  by  reference  to  an  opinion  of 
the  Attomey-Qenerai's  1912  Report,  vol.  2,  p.  71,  holding  that 
registration  is  unnecessary  at  a  qiecial  town  meeting. 


In  the  Matter  of  Construing  the  Highway  Law  —  Section  130, 
Subdivision  7,  and  Sections  77  and  60. 

(Opinion  dated  Januftiy  17,  1B13.) 

Hlchwir  Law— ngpOBsibiUty^  and  JniMictian  of  impTored  hlfhwar*  tbron^ 
dUet  of  tha  third  claaa  and  incorporated  viUasei. 

A  contractor  is  liable  for  damages  caused  by  the  improvements  and 
repairs  Ui  a  highway  under  contract  until  accepted,  but  not  for  defeeta 
not  caused  by  his  own  neglect,  in  that  portion  of  the  right  of  way 
covered  by  his  contract  on  wliich  he  baa  done  no  work  or  of  which  he 
haa  not  assumed  pouesiion. 

Not  more  than  two  milei  of  a  highway  under  improvement  can  b« 
closed  at  any  one  time.  The  consent  of  the  highway  commission  to  erect 
upon  a  highway,  improved  or  which  may  Ik  improved,  a  railroad  or  other 
work,  is  neeeasary  in  addition  to  the  consent  of  the  local  authorities. 

The  atate  is  liable  for  damages  caused  by  defects  negligently  per- 
mitted by  it  to  remain  in  an  improved  highway  only  when  the  highway 
is  being  maintained  by  the  state  under  the  patrol  system,  or,  in  caae 
the  improved  highway  ia  within  the  incorporated  limits  of  a  third  daaa 
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eitf  or  HI  incorporated  villtge,  onlj  when  the  defect  is  in  that  portion 
of  the  highway  that  the  atate  ii  bound  to  mintain  and  ha«  been  negli- 
gentljr  left  unrepaired. 

The  state  superintendent  of  highi^ajs  submitted  an  inqiiirj  as 
to  the  questions  above  outlined : 

Cabmody,  Attorney-General. —  Subdivision  7  of  section  180  of 
the  Highway  Law  provides  for  the  giving  by  a  contractor  of  a  bond 
and  that  the  bond  shall  provide  as  follows : 

Bncb  bond  ahail  aleo  provide  against  any  direct  or  indirect  damages  that 
ahall  be  auffered  or  claimed  on  account  of  euch  conatruetion  or  improvement 
dnring  the  time  thereof  until  tbe  highway  ia  accepted. 

Under  this  provision  the  liability  of  the  contractor  is  limited 
to  direct  or  indirect  damages  caused  by  improvement  or  eonetmc- 
tion  during  the  time  thereof,  and  until  accepted.  Under  this 
provision  it  cannot  be  assumed  that  the  contractor  is  liable  for  a 
condition  of  the  right  of  way  that  exists  for  which  he  is  in  no 
way  responsible  and  at  a  point  where  he  has  done  nothing  in  the 
way  of  changing  a  previously  e^cisting  condition,  provided  he  has 
not  unnecessarily  delayed  commencing  the  performance  of  his 
contract  and  assuming  possession  of  the  right  of  way,  or  any  part 
thereof,  for  the  purpose  of  performing  his  contract. 

Section  77  of  the  Highway  Law  limits  to  two  miles  the  length 
of  a  highway  that  may  be  closed  at  any  one  time  during  construc- 
tion or  improvement,  and  then  only  upon  a  proper  certificate  of 
the  district  or  county  superintendent.  It  cannot,  therefore,  be 
assumed  that  a  contractor  could  be  liable  for  a  condition  beyond 
such  zone  that  existed  before  he  assumed  possession  to  improve 
or  repair  and  for  which  he  in  no  way  contributtid.  On  the  other 
hand  if  the  contractor  has  assumed  possession  of  the  entire  length 
of  the  highway  to  be  improved  or  repaired  under  his  contract, 
or  has  unnecessarily  delayed  commencing  the  performance  of  his 
contract  and  assuming  possession  of  the  right  of  way,  or  any  part 
thereof,  for  the  purpose  of  performing  his  contract,  even  though 
only  two  miles  may  be  closed  at  any  one  time,  he  is  liable  under 
the  terms  of  his  contract  and  bond  for  any  damages  that  may  be 
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suffered  on  accouot  of  such  coostniction  or  improvement  during 
the  time  thereof  and  until  the  highway  is  accepted,  or  bj  reason 
of  any  such  delay  in  the  perfonnance  of  his  contract. 

Section  60  of  the  Highway  Law  provides  for  the  consent  of 
local  authorities  to  be  obtained  before  highways  in  the  town  can 
be  used  for  the  purpoaee  mentioned  in  that  section,  and  section 
146  of  the  Highway  Law  makes  the  additional  requirement,  that 
if  the  highway  is  one  that  has  or  may  be  improved  as  a  state  or 
oomity  highway,  the  consent  of  the  highway  commission  shall  be 
obtained  and  the  consent  shall  be  given  under  such  conditions  as 
the  highway  commission  shall  prescribe.  One  of  the  conditions 
that  ought  always  to  be  prescribed  should  be  the  giving  of  in- 
demnity by  the  person  or  corporation  obtaining  the  permit  against 
damages  by  reason  of  any  act  in  connection  with  anything  done 
under  the  permit.  The  permit  provided  for  by  section  146,  to  be 
issued  by  the  commission,  is  not  limited  to  the  portion  of  the 
hifi^way  through  an  incorporated  village  that  the  state  is  bouiid 
to  maintain,  but  extends  to  the  entire  width  of  the  improvement. 
The  granting  of  this  permit  does  not  supersede  or  make  unnecee- 
sary  the  obtaining  of  a  permit  from  the  proper  city,  village  or 
town  authorities,  when  such  permit  is  required  by  law. 

The  liability  of  the  state  for  a  defect  in  an  improved  highway 
outside  of  cities  and  incorporated  villages  is  by  section  176  ol 
the  Highway  Law  limited  to  those  improved  highway  that  are 
maintained  by  the  patrol  system  and  within  third-class  cities  and 
incorporated  villages  to  that  portion  which  the  State  is  bound  to 
maintain,  to  wit : 

Within  tiie  limita  of  Incorporated  TilUgea  knd  eitie*  of  the  third  cImi, 
the  state  ■hAll  maintain  a  roadway  of  equal  width  to  that  lying  immpdiately 
outside  of  said  incorporated  limits,  the  lovation  of  the  stite'i  portion  of  such 
roadway  within  said  incorporated  limits  to  be  ciptermined  by  the  center  line 
ot  the  roadway  as  shown  on  the  plans  on  file  with  the  state  highway  depart- 
ment, and  the  state  shall  be  liable  for  damages  to  persons  or  property  only 
when  such  dmage  shall  occur  as  a  result  of  the  defective  condition  on  th« 
portion  of  improved  bifbway  as  above  described. 

Otherwise  then,  as  above  quoted,  the  liability  for  a  defective 
highway,  improved  or  unimproved,  is  against  the  town,  village  or 
city  within  the  limits  of  which  the  defect  exists. 


Daw.  Rlti'.  Vol.  II.— 31 


Dig,, z.d  by  Google 


482  SrAtk  Depastm£:vt  ItEPoSTS. 

Attomej-OeneraL 

The  authority  of  a  city  of  the  third  class  or  an  incorporated 
village  over  an  improved  highway  within  ita  border  is  limited  only 
as  above  stated ;  and  the  fact  that  the  state  ia  bound  to  maintain 
that  portion  mentioned  in  section  176  and  is  liable  for  damages 
caused  by  reason  of  defects  negligently  left  unrepaired  in  that 
portion. 


la  the  Matter  of  the  Town  SupeRiNTENnEHT  to  Cause  the  Re- 
moval of  Snow. 
(Opinion  dftted  January  80,  1913.) 

Hl^waj  Law,  §§  78-81  —  removal  of  obitnictioni  caoaed  by  snow— p«T- 
Bonal  a«Masm«tit  —  town  espeiuea. 

Where  tbe  labor  Bjatem  for  the  removal  of  obatractions  caused  b; 
■now  baa  been  adopted  b;  a  town  it  i*  the  dutjr  of  the  town  niperin- 
toident  to  direct  the  work  on  failure  of  diatrict  foreman  to  act.  He 
may  also  engage  sufficient  labor  to  remove  such  obBtructions  and  make 
tbe  expense  a  town  charge  in  caseB  where  the  labor  of  the  perBooa  asscBsed 
does  not  result  in  removing  tbe  obstruct  ions. 

Frederick  M.  Thompson,  Esq.,  clerk  of  die  board  of  supervisors 
of  Orleans  county,  submitted  the  following  statement  of  facts  and 
also  a  question  arising  therefrom  as  follows: 

The  town  of  Barre  by  its  town  board  adopted  a  resolution  chang- 
ing from  the  moneyed  system  to  the  labor  system  for  removing  ob- 
structions caused  by  snow.  The  town  superint^ident  of  highways 
endeavored  to  appoint  district  foremen,  hut  only  a  few  of  those  ap- 
pointed have  accepted  the  office.  Some  of  the  persons  against 
whom  labor  has  been  assessed  have  refused  or  n^lected  to  perform 
the  work. 

Should  the  town  superintendent  perform  the  duties  of  the  fore- 
men who  refuse  to  act  and  would  he  be  justified  in  hiring  labor  for 
the  removal  of  the  snow  at  the  town's  expense? 

Cakmody,  Attorney-General. —  The  amendments  to  the  Hi^- 
way  Law  by  chapter  136  of  the  Laws  of  1910  provide  a  complete 
system  for  the  removal  of  obstructions  caused  by  snow.  The  town 
board,  under  section  79,  may  decide  on  the  adoption  of  the  labor 
system.     The  details  of  manag^nent  are  then  left  In  the  hands  of 


Dignz.d  by  Google 


MaTTEE  of  COMPEKSATIOW   OF   ToWS   AsSESSOS.  483 

AttorDey-GeneTa,L 

the  town  Buperintendent.  He  is  to  estimate  the  number  of  da^a' 
labor  required  and  asaess  it  against  the  persons  and  property  in  the 
township.  District  foremen  are  to  be  appointed  to  call  out  the 
labor  and  direct  the  work.  This  work,  under  section  82,  may  be 
commuted  at  one  dollar  a  daj,  or,  if  not  commuted,  a  tax  of  one 
dollar  and  fifty  cents  a  day  ia  levied.  The  provisions  in  the  old 
Highway  Law  which  provided  a  penalty  for  the  failure  to  perform 
this  labor,  were  not  made  applicable  in  this  connection. 

But  in  section  82  it  is  expressly  proyided  that  the  town  superin- 
tendent may  call  out  the  persons  assessed,  and  further: 

If  a.nj  person,  corporfttjons,  or  occupants  of  Innd  owned  b;  non-reaidrnti 
M>  called  out  neglects  or  refuses  to  SLppear  at  the  places  designated  b;  the 
Town  Superintendent,  or  to  commute,  ••  •  •  twenty-four  hours  after  due 
notice,  the  Town  Superint«ndeDt  shall  cause  ths  obstruction  to  be  immediately 
rnnoved.     •     •     • 

This  provision  taken  in  connection  with  section  47  of  the  High- 
way Law  makes  clear  that  primarily  the  duty  is  upon  the  supei^ 
intendent  to  see  that  the  road  is  kept  open.  It  would  therefore  be 
hia  duty  to  take  up  the  task,  should  the  persons  assessed  for  the 
labor  fail  to  perform  it. 

I  believe  that  the  expense  would  be  a  proper  charge  against  the 
funds  of  the  town  and  would  not  necessarily  be  payable  out  of  the 
special  fund  created  by  commutation.  Highway  Law,  §  47,  sub.  2 ; 
Town  Law,  §  170,  sub.  64. 

In  an  opinion  of  this  department  rendered  December  23,  1912, 
it  was  held  that  it  is  the  duty  of  a  town  superintendent  to  remove 
obstructions  caused  by  snow  from  state  and  county  highways  as 
well  as  from  town  highways. 


In  the  Matter  of  the  Compensation  of  a  Towh-  Absessob. 
(Opinion  dated  January  24,  1913.) 
Town  Law,  §  8s  —  salary  of  awctsor  —  power  of  town  board  to  decrease. 

Where  a  town  board  has  power  to  increase  or  diroinish  the  compensa- 
tion of  an  assessor  during  his  term  of  office,  a  rvBolution  once  properly 
adopted  by  a  town  board  fixing  the  compensation  stands  until  rescinded 
or  modified  by  subsequent  action  of  the  same  by  a  succeeding  town  board. 
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The  followiug  statement  of  facta  and  question  were  submitted 
by  Sidney  J.  Smith,  Esq.,  of  Chappaqua,  X.  Y. : 

In  the  year  1904,  the  town  board  of  New  Castle,  Westchester 
county,  fixed  the  compensation  of  the  assessora  at  three  dollars  a 
day.  In  the  year  1 009,  an  assessor  was  elected  and  his  compenaa- 
tion  was  paid  according  to  the  rate  established  in  1904.  In  the 
year  1911,  he  was  re-elected  for  the  four-year  term.  A  new  town 
board  was  elected  at  the  same  tima  Is  it  necessary  for  the  present 
town  board  to  take  action  again  fixing  the  salary  and  have  they 
the  power  to  diminish  the  compensation  of  the  assessor  elected  for 
four  years  ? 

Carmody,  Attorney-General. —  The  Constitution  of  this  state 
prohibits  the  giving  of  extra  compensation  to  officers  (Art.  3,  §  28), 
the  passage  of  local  bills  by  the  Legislature  increasing  or  diminish- 
ing salaries  (Art  3,  §  18),  and  forbids  that  salaries  of  constitu- 
tional officers  be  decreased  or  diminished  during  their  terms  of 
office.     Art  X,  §  9. 

The  first  provision  of  course  has  no  application  here,  while  the 
second  is  complied  with  in  the  enactment  of  the  general  law  known 
as  section  85  of  the  Town  l^aw,  under  which  the  proposed  action  is 
to  be  taken.  As  for  the  third  provision,  assessors  are  nowhere  men- 
tioned as  constitutional  officers. 

In  the  leading  ease  of  Connor  v.  New  York,  5  N.  Y.  285,  the 
doctrine  was  laid  down  that  the  prospective  salary  or  emoluments 
of  a  public  officer  are  not  property  and  may  be  increased,  reduced 
or  r^ilated  by  the  Legislature  except  in  so  far  as  expressly  for- 
bidden by  the  Constitution.  See  1  N.  Y.  Annot  Dig.,  §  2361. 
This  decision  has  been  cited  in  Dorr  v.  City  of  Troy,  19  Hun,  224, 
holdinp  that  it  applies  equally  to  the  delegated  authority  of  a  mu- 
nicipal board. 

In  a  note  to  the  case  of  Kichie  v.  Philadelphia  (Pa.),  26  L.  R. 
A.  (X.  S.)  289,  the  question  of  how  far  a  constitutional  provision 
protecting  constitutional  officers  against  decreases  in  salaries  would 
protect  persons  in  nonconstitutinnal  offices  was  discussed.  The 
only  cases  that  found  such  protection  were  those  construing  consti- 
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tutional  provisiona  similar  to  that  in  the  text  case  where  section 
3  of  article  13  of  the  Pennsylvania  Constitution  was  referred  to. 
It  provides: 

Ko  Uw  Bbkll  est«nd  the  terra  of  (my  publio  officer  or  iucreaie  or  diminish 
hii  Mlar;  or  emoluments  after  his  election  or  appointment. 

This  is  much  broader  and  quite  different  from  article  X,  sec- 
tion 9,  of  our  Constitution,  which  provides: 

Compengation  of  officers.  |  9.  No  officer  vbose  salary  is  fixed  by  the 
Constitntian  shall  receive  any  additional  compenBatian.  Each  of  the  other 
State  officers  warned  in  the  ConatHulxan  shall,  during  his  continuance  in 
office,  receive  a  compensation,  to  be  lixed  by  law.  which  shall  not  be  increa«ed 
or  diminished  during  the  term  for  which  he  shall  have  been  elected  or 
appointed;  nor  shall  he  receive  to  hia  use  any  fees  or  perquisites  of  office 
or  other   compensation. 

The  application  of  this  provision  is  clearly  defined  as  r^ards 
statutory  officers  in  Matter  of  the  Mayor,  33  App.  Div.  365,  368, 
where  it  was  said : 

These  commiasioners  are  not  constitutional  offlcera,  and  with  reference 
to  services  that  were  rendered  subsequent  to  the  passage  of  the  charter,  their 
right  to  compensation  therefor,  as  justly  observed  by  the  learned  judge  at 
Special  Term,  does  not  belong  to  "  this  category  of  rights  and  remedies. 
A  mere  expectation  is  not  vested  right.  *  *  •  The  right  to  compensation 
accrues  from  services  performed  and  not  from  the  nature  or  tenure  of  the 
office,  and  as  we  have  already  observed  the  compensation  of  statutory  officers 
not  specially  protected  by  the  Constitution  ma;  be  increased  or  decreased 
by  the  Legislature."  It  was,  therefore,  perfectly  competent  for  the  Legisla- 
ture to  reduce  the  salary  of  these  officials. 

Assessors  are  clearly  statutory  officers  under  section  80  of  the 
Town  Law,  It  is  further  made  evident  that  under  section  85  no 
restriction  so  far  as  increasing  or  diminishing  salaries  is  concerned 
is  placed  upon  the  town  board.    It  provides  in  part  as  follows: 

I  SS.  Compensation  of  town  officers.  •  *  •  aaaewors,  *  •  •  each, 
two  dollars  per  day,  except  that  in  any  town  where  the  assessed  valuation 
of  real  estate  is  over  twenty  million  ddlars,  the  town  board  of  such  town 
may  determine  by  resolution  that  the  assessors  shall  receive  each  year  a 
■alary  of  not  exceeding  one  thousand  dollars  in  lieu  of  per  diem  compensation 
hereinbefore  provided  for,  and  except  that  the  town  board  of  any  town  may 
flx  a  different  compensation  tor  the  assessors  in  tlieir  town,  o(  not  less 
tban  two  nor  more  than  tbrM  dollars  per  day,  eaek. 
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The  town  board  could  therefore  clearly  reverse  its  own  action,  or 
that  of  any  previous  town  board  and  ia  not  bound  even  after  elec- 
tion to  maintain  the  salary  at  a  specified  rate. 

But  it  is  not  oecesaary  for  each  town  board  to  take  action.  It 
was  held  in  People  ex  rel.  Wood8  v,  Crissey,  91  N.  Y.  616,  637, 
that  an  act  requiring  that  the  compensation  of  salary  of  any  oflicer 
shall  be  fixed  before  his  appointment,  does  not  require  the  salary 
to  be  fixed  upon  each  new  appointment;  when  once  properly  at- 
tached to  the  ofBce  it  was  held  sufficient  Except  that  as  pointed 
out  above  it  may  be  changed. 


In  the  Matter  of  the  CHArfOE  op  Cokporatb  Name. 

(Opinion  dkted  Januar;  24,  1913.) 

General  Ccrporatfon  Law,  aectiong  6a,  43  —  notice  in  cluDce  of  name  —  itock- 
holden'  w&ivet  of  leqaiiement  of  publication. 

Tlie  statutory  requirement  tliat  notice  of  a  prMentation  of  »,  petition 
for  a  change  in  a  corporate  name  be  given  by  newspaper  publication, 
may  not  be  waived  by  the  conaent  of  tttockholdera  and  directors  of  the 
corporation. 

Frederick  J.  Merriman,  Esq.,  of  Ogdensburg,  N.  Y.,  submitted 
the  following  inquiry: 

Under  article  3  of  the  XJemeral  Corporation  Law,  when  a 
petition  is  presented  to  the  Supreme  Court  for  permission  to 
assume  a  new  corporate  name,  notice  of  such  presentation  is 
required  to  be  given  by  newspaper  publication.  May  this  require- 
ment be  waived  by  consent  of  all  the  stockholders  and  directors 
of  the  corporation? 

CABMony,  Attorney-General. —  The  statute  to  be  construed 
requires: 

I  62.  Notice  of  presentation  ol  petition. —  It  the  petition  be  made  by  a 
corporation  located  elsewhere  than  in  the  city  and  county  of  New  Yorlc. 
notice  of  tlie  presentation  thereof  Hlinll  be  published  once  in  each  week  for 
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three  Boeceaaive  weeka  in  a  newspaper  of  ever;  county  in  wliich  Hucb  corpora* 
tion  shall  have  a  bUBioefls  office,  or  if  it  has  no  businew  office,  of  the  county 
in  which  ita  principal  corporate  property  is  situated,  or  in  which  Ita  opera- 
tions are  or  theretofore  have  been  principally  conducted,  which  newspaper, 
it  it  be  a  banking  corporation,  shall  be  designated  by  the  superintendent 
of  banks,  it  an  insurance  corporation  other  than  a  town  or  county  co-operativa 
insurance  corporation,  by  tlie  superintendent  of  insurance,  or  if  a  railroad 
corporation,  by  the  public  service  commisBion.  In  the  city  and  county  of 
New  York  such  notice  shall  be  published  once  in  each  week  for  three  sue- 
cesaive  weeks  in  two  daily  newspapers  published  in  such  county. 

A  reading  of  this  section  in  connection  with  article  8,  in  which 
it  18  contained,  shows  that  the  Btockbolders  and  direotors  are  not 
alone  interested  in  the  change  of  name.  The  very  requirementa 
of  publication  in  places  wherever  the  company  may  have  a  buai- 
nesB  office,  the  notice  to  be  givMi  the  secretary  of  state  and  the 
provision  that  the  name  which  it  ia  proposed  to  assume  mtist  not 
resemble  the  name  of  any  other  corporation  indicate  that  not  only 
are  the  rights  of  creditors  and  persons  dealing  with  the  corporation 
concerned,  but  the  rights  of  others  who  might  claim  an  interest  in 
the  proposed  name  are  involved.  It  is  not  a  matter  of  internal 
management  with  which  only  those  having  direct  pecuniary  in- 
terest in  the  capital  stock  are  concerned. 

Nor  does  this  case  come  within  the  provisions  of  section  42  of 
the  General  Corporation  Law,  which  provides: 

I  42.  When  notice  of  lapse  of  time  unnecessary. —  Whenever  under  the  pro- 
visions of  any  of  the  corporate  lawa  a  corporation  is  autboriied  to  take  any 
action  after  notice'  to  its  members  or  after  the  lapse  of  a  prescribed  period 
of  time,  such  action  may  be  taken  without  notice  and  without  the  lapse  of 
any  period  of  time,  if  such  action  be  authorised  or  approved,  and  such  require- 
mente  be  waived  in  writing  by  every  member  of  such  corporation,  or  by  hia 
attorney  thereunto  authoriied. 

This  section  does  not  refer  to  provisions  of  law  requiring  notice 
to  be  given  by  newspaper  publication  in  such  manner  as  to  en- 
dcai'or  to  reach  parties  not  interested  in  the  corporation  itself.  As 
was  pointed  out  in  Ilallet  v.  ^fetropolitan  Messenger  Company, 
69  App.  Div.  259,  261.  This  applies  to  situatiMi  of  an  entirely 
different  kind. 
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In  the  Hatter  of  the  Presentation  op  Applicatioxs  foe  State 
Pensions  Because  op  Permasent  Disability. 

(Opinion  dated  Jauuar;  24,  1913.) 

MOltar}'  Law  — state  penaiona  —  limitation  of  time  to  present  cUims. 

The  limitation  of  ten  years  in  wliicli  to  present  an  application  for  a 
state  pension,  raDtained  in  the  Military  Code  of  1808  and  the  present 
Military  Law,  is  applicable  to  claims  accruing  in  1S9T. 

Hon.  Henr;  DeWitt  Hamilton,  the  adjutant-general,  submits 
an  inquiry  aa  to  whether  a  claim  for  a  pension  under  seotion  22 
of  the  Military  Law,  because  of  permanent  disability  allied  to 
have  been  incurred  by  a  member  o£  the  hospital  corps  in  tiie  line 
of  duty  in  December,  1897,  is  barred  by  the  Statute  of  Limitaition, 

Caemodv,  Attorney-General. —  Prior  to  1898  the  statute  con- 
trolling the  subject  of  state  pensions  was  section  129  of  chapter 
559  of  the  Laws  of  1893,  which  provided  that  every  member  of 
the  National  Qiiard, 

who  aliall  be  wounded  or  disabled,  or  baa  been  so  disabled  in  the  performann 
of  any  actual  service  of  tliis  State  ainoe  June  18.  186T,  snch  aa  in  case  of 
riots,  tumults,  breach  of  the  peace,  resistance  t<r  process,  invasion,  insurrec- 
tion or  imminent  danger  thereof,  or  whenever  called  upon  in  aid  of  the  civil 
authorities,  or  while  engaged  in  any  lawfully  ordered  parade,  drill,  encamp- 
ment or  inspection,  shall,  upon  proof  of  the  fact,  as  hereinafter  provided,  be 
placed  on  the  list  of  invalid  pensioners  of  the  State,  and  shall  receive,  out 
of  any  moneys  in  the  treasury  of  the  State,  not  otherwise  appropriated,  upon 
the  certificate  of  the  surgeon -general,  audit  of  the  adjutant-general  and  ap- 
proval of  the  governor,  the  like  pension  or  reward  that  persona  under  liinitar 
circumstances  receive  from  the  United  States. 

In  1898  the  Military  Code  underwent  a  general  revision  and 
was  re-enacted  as  chapter  213  of  the  Laws  of  that  year,  constitut- 
ing chapter  16  of  the  General  Laws.  The  portion  of  the  section 
quoted  was  re-enacted  substantially  in  section  162,  broadened  to 
include  all  members  of  (he  militia,  but  limited  as  to  time  in  which 
application  for  a  pension  must  be  made.     The  previous  provi' 
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siou  permitting  application  for  any  injury  i-eeeived  prior  to  June 
18,  18(>7,  was  auperaeded  by  a  provieiou  limiting  the  iDJuriea 
for  which  oompeuBation  should  be  made  to  those  occurring  within 
ten  years  preceding  the  application  for  a  pension  under  the  act. 

The  former  Military  Code  of  1893  waa  superseded  and  coo- 
tinued  in  the  Military  Code  of  1898.  Aa  to  the  particular  pro- 
vision under  coaaideration  it  was  modified  by  embodying  therein 
a  rule  of  limitation  as  to  the  time  in  which  the  application  for 
compensation  should  be  made.  The  earlier  law  had  no  limitation 
as  to  the  time  of  presentation  of  the  claim  accrued  subsequent  to 
June  18,  1867. 

I  believe  that  section  95  of  the  General  Construction  Law  an- 
nounces a  principle  which  waa  always  a  rule  of  construction.  It 
is  as  follows: 

The  provisions  of  a  law  repealing  a  prior  law,  which  are  tubstantial  re- 
enactmenU  of  provUioiis  of  tlie  prior  law,  shall  be  construed  a«  a  contitiiia- 
tion  of  such  provision  of  such  prior  law,  modilted  or  amended  according  to 
the  language  employed  and  not  aa  new  enactnienta. 

This  is  not  the  case  of  the  repeal  of  a  law  leaving  certain  rights 
unprotected  and  does  not,  in  my  opinion,  come  within  (he  pro- 
tection of  aectioQs  93  and  94  of  the  General  Construction  Law, 
which  were  substantially  re-enactments  of  section  31  of  tiie  former 
statutory  construction  law  providing  that  the  repeal  of  a  statute 
should  not  affect  or  impair  a  right  acquired  previous  to  the  repeaL 
In  t^is  case  there  was  no  right  affect«d.  The  right  of  the  claim- 
ant here  was  in  no  way  impaired.  It  was  simply  a  case  of  the  en- 
actment of  a  statute  of  limitations  applicable  to  such  case,  and 
this  particular  claimant  had  over  nine  years  under  ita  provieioua 
in  which  to  present  his  claim  had  he  so  desired. 

That  a  statute  of  limitations  applies  to  every  existing  right  as 
well  as  to  rights  subsequently  accruing,  unless  express  provision  is 
made  to  the  contrary,  has  been  frequently  held.  Acker  v.  Acker, 
81  N.  Y.  143;  Conyngham  v.  Duffy,  125  id.  200;  Davidson  v. 
Witthaus,  106  App.  Div.  182. 

The  long  period  of  time  given  to  the  applicant,  in  which  to 
present  his  claim  after  the  enactmwt  of  the  statute  of  1898,  ex- 
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oludee  Rity  proper  ground  for  contention  on  hia  part  that  the  act 
as  to  him  was  an  unconstitutional  exercise  of  legislative  power 
depriving  him  of  a  reasonable  time  within  which  to  pursue  his 
remedy.  Even  i£  the  right  to  apply  for  a  pension  were  a  vested 
property  right  beyond  the  power  of  the  legislature  to  destroy, 
which  proposition,  of  course,  I  do  not  intend  as  a  result  of  this 
discussion  to  be  considered  as  holding,  ample  opportunity  was 
given  to  the  claimant  to  assert  such  right. 

Any  other  holding  would  bring  us  to  the  result  that  there  is  no 
limitation  of  time  in  which  to  apply  for  a  pension  for  injuries 
accruing  prior  to  the  enactment  of  the  statute  of  1898.  This,  I 
think,  would  be  a  result  far  foreign  to  the  intent  of  the  l^slature 
and  in  fact  in  exact  opposition  to  their  evident  purpose  in  the 
amendment  embodied  in  the  section  when  it  was  re-enacted  in  the 
later  Military  Coda 

It  remains  to  be  steted  that  section  162  of  the  Military  Code 
of  1898  is  re«nacted  in  the  present  Military  Law  in  section  220. 
I  have  come  to  this  conclusion  after  considerable  study  of  the 
matter  and  thoughtful  consideration  of  the  opinion  of  my  learned 
predecessor  up<m  a  similar  case  rendered  March  19,  1910  (Report 
of  Attorney-General,  1910,  p.  580).  It  is  with  much  r^ret 
that  I  differ  from  him  in  his  conclusion  but  I  am  quite  clear  in 
my  belief  that  the  limitation  of  time,  brought  into  the  law  in 
1898,  was  in  effect  a  statute  of  limitations  and  must  be  considered 
in  accordance  with  the  rules  laid  down  by  the  courts  governing 
such  enactments. 


In  the  Matter  of  Trust  AcconiiTS  in  Savirqb  Basks. 

(Opinion  dsted  January  24,  1913.) 

Banldiix  Law,  section  143  —  depouta  by  etu  indiTUnd  in  trait  for  anotlwi — 
Unltation  In  amount. 

Depoaita  made  by  an  individual  in  the  form  of  a  truat  for  another  in 
B  savingB  bank,  where,  aa  a  result,  any  one  individnal  may  withdraw  a 
sum  exceeding  $3,000,  exclusive  of  intereat,  are  proliibited  by  the  Bauk- 
ing  Law. 


Dig,, z.d  by  Google 


Mattkb  o7  Tbdst  Aooouhts  in  Savings  Banks.      491 
AU«rne7-General. 

Hon.  George  C.  Van  Tuyl,  Jr.,  superinteudent  of  banks,  sub- 
mitted the  following  inquiry : 

"Are  deposits  made  by  one  individual,  in  the  fonn  of  a  trust 
for  another,  to  be  computed  in  determining  the  aggregate  of 
deposits  which  may  at  any  one  time  be  to  the  credit  of  an  individual 
under  the  limitationB  of  the  Banking  Law  'i  " 

Carmody,  Attorney-General. —  On  the  thirtieth  ultimo,  I  had 
occaaifm  to  consider  and  advise  you  in  r^ard  to  eo-called  joint 
deposits  made  in  various  forms  (see  opinions  of  Attorney-General 
of  1912,  p.  555).  The  question  now  submitted  is  very  closely 
allied.  The  principles  there  laid  down  are  applicable  here.  The 
point  of  the  question  is  whether  a  single  individual  may,  in  any 
form  of  deposit,  have  in  a  savings  bank,  subject  to  his  withdrawal, 
a  sum  exceeding  the  amount  of  the  statutory  limitation  of  $3,000. 

In  this  case  now  under  consideration  we  have  more  direct  light 
in  view  of  the  decision  rendered  by  the  Court  of  Appeals  in  the 
case  of  Matter  of  Totten,  179  N.  Y.  112,  which  dealt  with  deposits 
precisely  of  the  character  now  under  cousideratiob  here.  In  writ- 
ing the  opinion  of  the  court,  with  the  unanimous  concurrence  of 
all  judges  sitting.  Judge  Vann,  after  pointing  out  that  it  has 
become  a  common  practice  for  persons  to  make  deposits  in  this 
form  in  order  to  avoid  restrictions  upon  the  amount  which  one 
could  deposit  in  his  own  name,  and  for  other  reasons  (p.  120) 
laid  down  the  rule  applicable  in  these  words : 

After  much  reAtrtion  upon  the  subject,  ^ided  bj  the  pTinciplet  esUb- 
liihed  b;  our  former  decisionB,  we  announce  the  following  as  our  conclusion  i 
A  deposit  by  one  person  of  his  ovn  money,  in  his  own  name  u  trustee  for 
sDother,  standing  alone,  does  not  establish  an  irrevocable  trust  during  the 
lifetime  of  the  depositor.  It  is  a  tentative  trust  merely,  revocable  at  will, 
until  the  depositor  dies  or  completes  the  gift  in  his  lifetime  by  some  un- 
equivocal act  or  declaration,  such  as  delivery  of  the  paae  book  or  notice  t« 
the  beneflciary.    Pp.  125,  120. 

In  the  light  of  this  rule,  and  in  view  of  the  general  principles 
laid  down  in  my  former  opinion,  to  which  I  have  referred,  it  is 
clear  that  deposits  made  by  one  person  in  his  own  name  and  in 
tnlst  for  others  must  be  added  to  all  other  accounts,  which  he  has 
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the  power  to  withdraw,  in  detennining  the  amount  of  the  aggre- 
gate deposit.  This  disposes  of  the  first  series  of  deposits  to  which 
you  refer. 

Upon  the  face  of  the  account,  and  in  the  absence  of  evidence  of 
other  facta  "  such  as  delivery  of  the  pass  book  or  notice  to  the 
beneficiary,"  these  accounts  would  stand  subject  to  the  withdrawal 
by  the  trustee  not  only  with  the  consent  of  the  beneficiaries  but 
even  against  the  will  of  the  beneficiaries. 

The  same  rule  applies  to  the  second  class  of  cases  where  the 
deposits  are  in  alternation,  as  you  suggest: 

"  John-Brown,  in  trust  for  Mary  Brown. , . .   $3,000." 
"  Mary  Brown,  in  trust  for  John  Brown. . . .   $3,000." 

The  assumption  would  be,  in  the  absence  of  evidence  of  the 
facta  suggested,  that  the  trustee  in  each  case  would  alone  be  able 
to  withdraw  the  deposit,  but,  if  in  either  ease  it  appears  that  the 
pass  book  has  been  transferred  to  the  beneficiary  or  notice  been 
given  to  him  of  the  trust  as  suggested  in  the  Totten  case,  the  trust 
apparently  under  the  decision  becomes  irrevocable  by  the  deposit- 
ing trustee.  The  conclusion,  therefore,  is  that  each  case  develops 
a  question  of  fact,  and,  in  the  absence  of  proof  of  the  existence 
of  the  additional  facts  referred  to  in  the  decision  quoted,  the 
■  trustee  has  the  power  to  withdraw  all  such  deposits,  and  the 
Bggr^ate  of  his  accounts,  including  accounts  in  this  form,  must 
not  exceed  the  sum  limited  in  the  statute.  Where  it  appears  that 
the  pass  book  has  been  transferred  or  notice  has  been  given  to  the 
beneficiary,  then  I  think  the  rule  no  longer  applies.  I  believe 
that  the  trustee,  after  such  an  act,  cannot  be  charged  with  the 
deposit  but  that  the  beneficiary  becomes  chargeable  therewith. 
The  uncertainty  of  each  case,  therefore,  depending  upon  tiie 
introduction  of  extrinsic  evidence,  althou^  it  does  not  modify 
the  rule  of  law  which  I  have  attempted  to  set  forth  herein,  indi- 
cates the  advisability  of  legislation  making  a  more  certain  test 
than  extrinsic  facts  upon  which  each  case  is  to  be  determined. 

As  to  whether  siich  trust  funds,  as  these  to  which  yon  refer, 
come  within  that  provision  of  section  143  of  the  Banking  Law 
which  relates  to  "  trust  funds  "  and  are  outside  the  limitation,  I 
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concur  in  the  opinion  of  Attorney-General  O'Brien  to  which  you 
call  my  attention,  rendered  September  30,  1884,  to  the  effect  that 
the  adjective  "judicial"  modifies  the  noun  "  ftinda  "  as  well  as 
the  noun  "  sales  "  in  that  section,  and,  therefore,  the  exception 
from  the  limitation  does  not  include  a  private  trust.  Trust  funds 
of  that  nature  are  subject  in  this  respect  to  the  same  rules  as  to 
limitation  of  amount  as  are  other  individual  deposits. 


In  the  Matter  of  the  Power  of  the  State  Fire  Mabshal  to 
Demolish  DiLAPinATED  Buildinqs, 

(Opinion  dated  JaauBr;  24,  1D13.) 

IninnDM  Law — tectlon  356  of  the  Imiaraiica  Law  —  procedure  tlieiofoi. 

The  fire  marslial  has  power  to  order  the  demolition  of  dilapidated 
buildings  liable  to  cause  Are,  losa  of  life,  or  damage  to  property  only 
wben  he  complies  strictly  with  all  the  reqairementa  of  the  Insurance 
Law  i^Terning  the  procedure  in  such  cases. 

Hon.  Thomas  J.  Aheam,  state  6re  marshal,  submitted  the 
following  inquiries : 

"  Has  the  fire  marshal  power  to  enforce  an  order  to  demolish  a 
dilapidated  building  that  is  liable  to  fire  or  to  cause  loss  of  life  or 
damage  to  property  i 

"  What  should  be  the  method  of  procedure  i  " 

Carmooy,  Attorney-General. —  Chapter  451  of  the  Laws  of 
1911,  as  amended  by  chapter  453  of  the  Laws  of  1912,  amends  the 
Insurance  Law  and  establishes  the  office  of  state  fire  marshal  and 
defines  his  duties  and  provides  for  deputies  and  assistants.  Sec- 
tion ■3.'i6  of  the  Insurance  Law,  as  amended  by  these  acts,  is  as 
follows : 

t  3.76.  Duties  of  the  state  Are  marshal  and  assistantB  to  inspect  other 
property.  The  state  tire  marshal,  his  deputies  and  assistanta,  upon  the  eom- 
plaint  of  any  ))vrson  or  whenever  he  or  they  shall  deem  it  necessary,  shall 
inspect  alt  baildings  and  premises  within  their  jurisdiction.     Whenever  any 
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i>f  aaid  oMcers  sball  find  any  buildings  or  other  Btmctures,  whicb,  for  want 
of  Tepaira,  lack  of  or  inaufficient  fire  escapes,  antomatic  or  other  Sre-alann 
apparatus  or  fire  extinguishing  equipment,  or  by  reason  of  age  or  dilapidated 
conditions  or  for  ans'  other  cause  is  especially  liable  to  fire  or  to  caus*  loss 
of  life  or  damage  to  property,  and  whenever  such  officer  shall  And  in  any 
building  or  other  premises  any  explosive  materials  or  inftaminable  conditions 
dangerous  to  life  or  property,  he  or  tbey  shall  order  the  same  to  l>e  removed 
or  remedied,  and  such  order  shall  forthwith  be  complied  with  by  the  owner, 
lessee  or  occupant  of  such  premises  or  buildings.  It  sucb  order  is  made  by 
any  deputy  or  assistant  to  tbe  state  fire  marshal  sucli  owner,  lessee  or  occu- 
pant may,  witliin  five  daya,  ap(>eal  to  tbe  state  Are  marshal,  who  shsU, 
within  ten  days,  review  such  order  and  Sle  bia  deciaion  thereon,  and  unless 
by  hia  authority  the  order  ia  revoked  or  modified  it  shall  remain  in  full 
force  and  be  obeyed  by  aueh  owner,  leasee  or  occupant.  Such  owner,  leasee 
or  occupant  may  have  the  order  or  the  final  determination  on  appeal  of  an 
order  issued  by  tbe  state  Hre  marshal  reviewed  by  a  writ  of  certiorari  in  ■ 
court  of  competent  jurisdiction  provided  proceedings  for  such  review  are 
begun  within  ten  days  after  such  order  baa  been  served  or  appeal  finally 
determined. 

The  service  of  any  auch  order  shall  be  made  upon  the  occupant  of  0>e 
premises  to  whom  it  is  directed  by  either  delivering  a  true  copy  of  same  to 
such  occupant  personally  or  by  delivering  the  same  to  and  leaving  it  with 
any  person  in  charge  of  the  premiaea,  or  in  case  no  auch  person  is  found 
upon  tbe  premises,  by  affl.xing  a  copy  thereof  in  a  conspicuous  place  on  the 
door  to  the  entrance  of  aaid  premiaea;  whenever  it  may  be  necessary  to 
serve  such  an  order  upon  the  owner  or  leaaee  of  premises  such  order  may  be 
served  either  by  delivering  to  and  leaving  with  the  said  person  a  true  copy 
of  the  aaid  order,  or.  if  audi  owner  or  lessee  is  absent  from  tbe  jurisdiction 
of  the  officer  making  the  order,  by  mailing  auch  copy  to  the  last  known  post- 
olHce  address  of  said  owner  or  lessee. 

•  *  •  Whenever  an  order  has  been  served  requiring  the  demolition  of  a 
building  or  other  structure,  or  the  removal  of  explosive  materials  therefrom 
as  hereinbefore  provided,  and  the  owner,  lessee  or  occupant  thereof  bAS  failed 
to  comply  with  auch  order  or  failed  to  apply  to  a  court  to  review  the  order 
within  the  time  herein  specified,  the  state  tire  marshal  may  cause  such 
building  or  other  structure  to  be  demoliahed  or  such  explosive  material  to 
be  removed  and  stored  elsewhere  or  deatroyed  at  the  discretion  of  the  state 
fire  marshal  and  the  expense  incurred  by  the  state  fire  marshal  in  such 
demolition  or  in  the  removal  of  explosive  materials  and  also  any  penalty 
recovered,  as  provided  for  in  this  section,  shall  constitute  a  first  lien  upon  the 
premises  occupied  by  such  building  or  structure  or  where  such  explosiv* 
material  was  stored. 

The  above,  in  my  opinion,  confers  the  power  of  demolition  and 
prescribes  the  procedure.  It  should  be  bom©  in  mind,  however,  that 
this  statute,  being  in  derogation  of  common  law  and  conferring 
unusual  Btatutory  powers  upon  an  officer,  will  undoubtedly  be 
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strictly  construed  against  the  fire  marahal  by  any  court.  It  is, 
therefore,  necessary  that  before  any  building  is  actually  demol- 
ished the  fire  marshal  should  be  able  to  establish : 

First.  That  it  is  necessary  to  demolish  the  building  to  prevent 
fire,  loss  of  life  or  damage  to  property. 

This  should  be  done  by  an  inspection  by  competent  inspectors  . 
who  would  be  able  to  give  competent  evidence,  if  called  upon  to 
do  so  in  court,  as  to  the  condition  of  the  building  and  all  adjoin- 
ing property  and  all  surrounding  conditions. 

Second.  That  each  step  in  the  procedure  prescribed  by  the 
statute  has  been  taken  in  the  manner  therein  provided. 

It  is  especially  important  that  all  leasees,  occupants,  owners, 
lienors  and  other  persons  having  an  interest  in  the  property  should 
be  served  with  notice,  either  personally  or  by  posting  and  mailing, 
as  provided  in  the  statute^  A  demolition  of  a  building  in  which 
they  have  an  interest  would  be  depriving  them  of  a  property  right 
which  might  entail  a  liability  if  done  otherwise  than  as  provided 
in  the  statute. 

The  condition  of  the  building  having  been  properly  ascertained, 
its  demolition  determined  upon,  and  the  procedure  as  to  the  service 
of  notice  having  been  fully  complied  with,  the  method  of  actual 
demolition,  whether  by  contract  or  otherwise,  is  a  matter  of 
administrative  detail  of  the  office  of  the  fire  marshal  and  not  a 
question  of  law.  The  expense  incurred  by  your  department  is  by 
this  statute  made  a  lien  upon  the  premises  occupied  by  the  build- 
ing d^nolished  and  care  should  be  exercised  in  incurring  the  sama 
All  property  capable  of  preservation  should  be  preserved  that  such 
lien  may  be  enforced  to  the  full  extent  of  the  expense  incurred. 
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In  the  Matter  of  the  Oonbthuction  op  the  Traitsfbr  Taz  Law. 
Section  227,  Relative  to  the  Transfer  of  Funds  on  Deposit  in 
the  Name  of  a  Partnership. 

(Opinion  dated   February  81,   1913.) 

Duty  of  IubIu  to  siTe  compUoIler  □otice  when  called  upon  to  truufar  fundi 
of  a  partnerthip  —  dur  iBt«nt  of  Tianafn  Tax  Lav. 

While  the  text  of  Bcction  827  of  the  T&z  Law  doea  not  refer  speciflcallj 
to  Kcurities,  depoeita  or  awets  belonging  to  or  standing  in  a  firm  name, 
a  •.'areful  reading  of  thiB  section,  aa  a  whole,  makea  the  intent  clear  that 
the  section  it  not  applicable  until  the  deatli  of  one  o(  joint  owoera  or 
depositon. 

The  fulluwing  opinion  was  rendered  in  response  to  an  inquiry 
from  Hon.  Edward  Lazanskj,  44  Court  street,  Brooklyn,  N,  Y. : 

SoHUER,  Comptroller. — Asnwering  your  favor  of  the  eighteenth 
inst.,  I  beg  to  advise  you  that  the  department  is  of  the  opinion 
that  it  is  the  duty  of  every  bank  or  other  depositary  to  give  the 
comptroller  the  notice,  under  section  227  of  the  Tax  Law,  when- 
ever the  bank  is  called  upon  to  transfer  the  funds  deposited  in 
the  name  of  a  partnership,  if  one  of  the  partners  la  deceased  at 
the  time  such  application  is  made.  The  same  ruling  would  apply 
where  a  safe  deposit  box  was  rented  in  the  name  of  the  partner- 
ship and  one  of  the  partners  dies,  relative  to  allowing  the  comp- 
troller, personally  or  by  representative,  to  examine  the  contents 
of  such  box. 

It  is  true  that  the  text  of  section  227  of  the  Tax  Law  does  not 
refer  specifically  to  securities,  deposits  or  assets  belonging  to  or 
standing  in  a  firm  name  or  partnership,  but  from  a  careful  read- 
ing of  section  227  of  the  Tax  I-aw  as  a  whole  the  intent  is  clear 
that  the  section  is  not  applicable  until  the  death  of  the  owner  or 
depositor,  or  until  the  death  of  one  of  the  joint  owners  or 
depositors. 
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Upon  the  happening  of  that  event  the  account  must  atand 
either  "  in  the  name  of  a  decedent  (if  an  individual  account) 
*  *  *  or  in  the  joint  names  of  such  a  decedent  and  one  or  more 
persons  (if  the  account  stands  in  the  name  of  two  or  more 
persona)."  And  if  the  deposit  is  in  th:^  name  of  a  firm  or  part- 
nership and  one  of  the  members  dies,  1  believe  the  event  has 
happened  which  makes  the  provisions  of  section  227  applicable 
to  such  an  account,  thereby  imposing  upon  the  bank  or  other  de- 
positary the  requirements  set  forth  in  section  227  of  the  Tax  Law 
before  the  account  can  be  transferred. 


In  the  Matter  of  the  Powers  Ain>  Duties  of  Sdbbooates  on 
Transfer  Tax  Apphaisals. 

(Opinion  dAted  April  10,  1913.) 

KzacntoTi  to  coUcct  t*x  oa  real  property  d«viM  —  wetlon  334  of  tbe  Tax 
Law  —  mar  initltiite  piocMdinsa  to  s«U  —  tnnsfen  in  eontunpUtion  of 
death  —  ■nirosata  may  act  "  upon  U*  own  motion." 

Both  real  and  personal  property  are  to  be  appraised  in  one  proceeding, 
and  the  amonnt  of  the  tax  ia  to  be  fixed  and  determined  b;  the  one 
taxing  order  of  the  aurrc^ate.  It  is  the  duty  of  the  executor  to  see 
that  property  specillealiy  deviied  or  bequeathed  ia  appraised,  as  well 
aa  the  general  aaaeta  of  the  estate.  An  executor  may  institute  proceed- 
inge  to  sell  real  estate  upon  which  the  transfer  tax  is  a  lien. 

The  isauing  of  letters  testamentary  or  of  administration  upon  the 
estate  of  a  resident  decedent  is  not  necessary  to  give  the  surrogate  juris- 
diction. If  reliable  information  ia  brought  to  the  attention  of  the  surro- 
gate that  a  decedent  haa  transferred  his  property  in  contemplation  of 
death,  he  may,  "  upon  hia  own  motion,"  refer  the  appraisal  thereof  to 
the  proper  officer. 

Hon.  George  McCann.  aurrt^ate  of  Chemung  count;  submitted 
two  queries  as  to  the  powers  and  duties  of  surrc^tes  in  transfer 
tax  matters.     The  facts  appear  in  full  in  the  opinion. 

SoHUER,  Comptroller. —  In  your  letter  of  the  fourteenth  inst. 
you  state  that  in  the  appraisal  of  estates  for  transfer  tax  pur- 
Vmn.  Rkp.  Vol.  II.—  32 
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poaee  two  questions  have  arisen  that  have  never  before  been 
brought  to  your  attention,  and  in  reply  thereto  I  will  consider 
them  in  the  order  submitted  in  your  letter. 

(Quoting  from  your  letter)  "  The  first  case  is  one  of  an  esecutor 
who  wishes  to  render  his  final  account  and  be  discharged.  The 
will  provides  for  a  devise  of  a  farm  to  one  of  the  sons  of  the 
decedent  and  the  property  goes  direct  to  the  mn,  does  not  go 
through  the  hands  of  the  executor,  and  the  executor  has  no  control 
over  it  whatsoever.  What  if  any  duty  does  he  owe  towards  the 
state  in  the  collection  of  any  tax  which  is  to  be  assessed  against 
this  farm?  Is  it  the  duty  of  the  executor  to  collect  the  tax  or  is 
it  the  duty  of  the  state  comptroller?" 

The  Tax  Law  provides  for  the  appraisal  of  both  real  and  per- 
sonal property  in  the  one  proceeding  and  the  amount  of  the  tax 
is  to  be  fixed  and  determined  by  t^e  one  taxing  order  of  the 
surrogate.  Therefore  it  is  the  duty  of  the  executor  to  see  that 
property  specifically  bequeathed  or  devised  is  appraised,  as  well  as 
the  general  assets  of  the  estate. 

Section  224  of  the  Tax  Law  refers  particularly  to  the  lien  of 
the  tax  and  the  collection  thereof  by  executors,  administrators  and 
truBteee.     A  part  of  this  section  reads  as  follows: 

"  *  •  It  such  legacy  or  property  be  not  in  mooey,  he  (referring  to  the 
executor,  administrator  or  trustee)  shall  collect  the  tax  thereon  upon  the 
appraiied  value  thereof  from  the  person  entitled  thereto. 

It  would  seem  from  this  provision  that  when  a  will  devises  real 
estate  direct  to  a  son  the  executor's  duty  to  the  state  is  to  collect 
the  tax  from  the  son.  It  is  true  the  statute  does  not  prescribe  the 
manner  in  which  the  executor  is  to  proceed  to  collect  the  tax 
where  the  projrerty  transferred  is  not  in  cash  and  the  legatee  or 
devisee  refuses  to  pay  the  tax,  unless  such  direction  may,possibly 
be  contained  in  another  para^aph  of  this  section  of  the  Tax  Law, 
which  reads  as  follows: 

■  ■  *  Every  executor,  administrator  or  trustee  ahal!  have  full  p*wer 
to  sell  so  much  of  the  property  of  the  decedent  as  will  enable  him  to  pay 
such  tax  in  the  same  manner  as  he  migtit  be  entitled  by  law  to  do  for  the 
payment  of  the  debts  of  the  testator  or  intestate. 
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This  provision  would  aeem  broad  enough  to  authorize  the  ex- 
ecutor to  iustitute  proceedings  to  sell  the  real  estate  upon  which 
the  tax  was  a  Hen,  in  the  same  manner  as  he  would  to  pay  the 
debts  of  the  decedent  where  the  personal  property  of  the  decedent 
was  insufficient  for  that  purpose. 

The  fact  that  the  statute  intended  the  executor  to  collect  all  the 
tax  as  assessed  upon  the  various  transfers  in  further  evidenced  by 
the  provision  in  section  236  of  the  Tax  Law,  stating : 

*  *  *  ;  but  no  executor,  ftdminntrator  or  tnutee  bUiJI  be  eativled  to  a 
dual  acmuuting  of  an  eatate  in  settlement  of  which  a  tax  is  due  under  the 
proTlsiona  of  this  article  nnlesa  be  ehall  produce  a  receipt  w  sealed  and 
countersigned,  or  a  eertlAed  eopj*  thereof. 

From  the  foregoing  it  is  my  opinion  that  it  is  the  duty  of  the 
executor  to  collect  this  tax  from  the  devisee,  notwithstanding  the 
fact  that  if  the  tax  is  not  collected  and  paid  within  eighteen 
months  from  its  accrual  the  statute  (Tax  Law,  %  23fi)  givee  the 
state  comptroller  the  right  to  institute  district  attorney  proceed- 
ings for  the  collection  thereof.  This  provision  was  doubtless  in- 
tended as  an  additional  remedy  for  the  collection  of  the  tax,  but  so 
far  as  I  can  see  it  was  not  intended  to  relieve  the  executor  of  his 
duty  in  the  first  instance  of  collecting  the  tax  from  the  devisee  in 
the  course  of  his  settlement  of  the  estate. 

(Quoting  from  your  letter)  "  The  second  proposition  is  one 
where  several  deeds  were  made  in  escrow  in  contemplation  of 
death.  At  the  time  of  the  death  of  the  decedent  he  had  no  prop- 
erty whatsoever.  All  had  been  transferred  or  conveyed  away 
during  his  lifetime,  therefore  there  was  no  necessity  for  the  ap- 
pointment of  an  administrator,  as  there  is  no  estate  to  administer. 
What  is  the  proper  way  to  get  at  this  matter?  Who  should  in- 
stitute proceedings  for  the  assessment  of  the  transfer  tax?  I 
would  be  pleased  to  have  you  advise  me  as  to  the  practice  which 
has  been  followed  in  these  matters." 

The  Court  of  Appeals,  in  Matter  of  Fitch,  160  N.  T.  87-91, 
held  that  where  neither  letters  testamentary  nor  ancillary  letters 
were  app)ie<I  for  that  fact  is  unnecessary  to  confer  jurisdiction 
upon  the  surrogate  to  impose  a  tax  upon  the  transfer  of  the 
property  of  a  nonresident  decedent.     It  must  follow,  therefore. 
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that  the  issuing  of  letters  testamentary  or  of  administration  upon 
the  estate  of  a  reeident  decedent  is  not  necesBary  to  give  the  surro- 
gate jurisdiction. 

Section  &30  of  the  Tax  Law  provides,  in  part,  that 

The  Burrogate,  either  upon  hU  own  motion,  or  upon  the  application  of 
Any  interested  person,  including  the  state  comptroller,  shall  by  order  direct 
the  person  ar  one  of  the  persons  appointed  pursuant  to  section  two  hun- 
dred and  twestf-nine  ol  this  article  in  counties  in  which  t^e  office  of  appraiser 
is  salaried,  and  in  other  counties,  the  count;  treuurer,  to  &x  the  fair  nwrket 
Talue  of  property  of  persons  whose  estates  shall  be  subject  to  the  payment 
of  any  tax  imposed  by  this  article. 

If  reliable  information  ia  brought  to  the  attention  of  the  sur- 
rt^te  that  a  decedent  had  transferred  his  property  in  contempla- 
tiou  of  death,  it  would  seem  from  the  provisions  of  section  230 
above  quoted  that  the  surrogate,  "  upon  his  own  motion,"  could 
enter  an  order  referring  the  appraisal  of  the  property  so  trans- 
ferred to  the  official  appraiser. 

Whenever  such  information  is  given  to  the  state  comptroller  or 
the  attorney  representing  him  in  the  county  where  the  decedent 
was  a  late  resident,  it  is  the  practice  for  the  comptroller's  attorney 
to  prepare  a  petition  on  behalf  of  the  comptroller,  ailing  upon 
information  and  belief  the  facts  in  support  of  such  transfer  in 
contemplation  of  death,  and  present  the  same  to  the  surrogate, 
praying  for  an  order  designating  the  official  appraiser  to  fix  the 
fair  market  value  of  the  property  the  transfer  of  which  may  be 
subject  to  taxation,  and  the  usual  proceedings  then  follow. 

Occasionally  proceediugs  are  instituted  by  a  surrogate  '"  upon 
his  own  motion,"  where  he  believes  an  attempt  was  made  to  avoid 
the  statute  or  the  acts  of  the  parties  would  indicate  such  an  inten- 
tion. And  it  frequently  happens  that  information  is  given  the 
comptroller  or  his  attorney  as  to  the  disposition  of  property  by  a 
decedent  a  short  time  prior  to  his  death  from  which  an  estate  othei^ 
wise  exempt  is  rendered  taxable. 
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In  the  Matter  of  the  Estate  of  John  £.  Dubenbeby,  Cattaraugus 
County. 

(OpiQoD  dat«d  Mkj  13,  1913.) 

Tiaufer  tax— tangible  ptop«rty  without  the  tUte  of  Hew  Yoik— iatereet 
in  copartuenUp  aueta  withoot  the  itate  taxable  «■  lataoslble  property. 

The  int«rest  of  a  deceased  partner,  resideiit  in  the  state  of  New  York, 
in  the  assets  of  a.  oopartDereliip  existing  in  the  state  of  Pennejlvania  is 
an  equitable  interest  in  any  surplus  remaining  after  liquidation,  a  mere 
chose  in  action,  tiie  situs  of  which  follows  the  residence  of  the  deceased 
partner,   and   is   clearly    intangible   property,   and   thereforo   taxable   as 

George  H.  Ansley,  Esq.,  of  Salamanca,  N.  Y.,  having  addressed 
ft  query  to  the  comptroller  as  to  th?  application  of  the  Transfer 
Tax  Law,  the  following  opinion  was  rendered: 

SoHMEH,  Comptroller. —  Replying  to  your  favor  of  the  fifth 
inst.  relative  to  the  appraisal  of  the  above  estate  for  transfer  tax 
purposes,  I  note  your  statement  that  this  decedent  at  the  time  of 
his  death  was  interested  in  a  copartnership  under  the  firm  name 
of  Wheeler  &  Dusenberry;  that  the  business  was  carried  on  at 
Endeavor,  Forrest  county,  Penn.,  and  consisted  of  real  property, 
standing  timber,  cut  timber  and  a  mill  site,  used  in  carrying  on  a 
lumber  business,  and  that  the  executors  of  the  estate  claim  that  the 
decedent's  interest  in  this  business  is  not  taxable,  for  the  reason 
that  it  is  tangible  property  without  the  state  of  New  York, 

It  is  true  that  chapter  732  of  the  Laws  of  1911  defines  the 
terms  "  tangible  "  and  "  intangible  "  as  applied  to  the  property  of 
a  decedent,  for  transfer  tax  purposes. 

Subdivision  1  of  section  220  of  the  Tax  Law  as  amended  by 
chapter  732  of  the  Laws  of  1911,  reads  as  follows: 

1.  When  the  transfer  is  by  will  or  by  the  intestate  laws  of  this  state  of 
any  intangible  property,  or  of  tangible  property  within  the  state,  from  any 
person  dying  seized  or  possessed  thereof  while  a  resident  of  the  state. 
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It  is  apparent  from  this  proviBion  that  tangible  property, 
whether  real  or  persona],  when  owned  hy  a  resident  of  this  state 
musi  be  within  this  state  at  the  time  of  the  owner's  death  in  order 
to  be  liable  to  taxation  when  transferred  by  will  or  intestacy. 

Tangible  property  is  defined  by  section  243  of  the  Tax  Law  as 
follows : 

The  wordi  "  tangible  property "  m  used  in  this  article  shall  be  taken  to 
mean  corporeal  property  such  as  real  estate  and  goods,  ware*  and  merchandiM, 
and  shall  not  be  taken  to  mean  money,  depoalta  in  bank,  share*  of  etoclc, 
bonds,  notes,  credits  or  evidences  of  an  intereat  in  property  and  evidences  of 
d^t. 

If  this  decedent's  interest  in  the  copartnership  in  the  State  of 
Pennsylvania  is  "  real  estate "  or  "  goods,  wares  and  merchan- 
dise," then  undoubtedly  the  executors'  contention  that  no  transfer 
tax  can  be  assessed  thereon  is  correct.  If,  however,  the  decedent's 
interest  in  the  co-partnership  is  not  "  tangible  property "  as 
defined  above,  but  is  "intangible"  property,  then  it  is  clearly 
liable  to  taxation,  because  subdivision  1  of  section  220  above 
quoted,  does  not  require  "  intangible  property "  of  a  resident 
decedent  to  be  in  this  state  at  (he  time  of  his  death  in  order  to 
be  liable  to  taxation  under  article  X  of  the  Tax  Law. 

Intangible  property  is  defined  by  section  243  of  the  Tax  Law 
as  follows : 

The  words  "intangible  property"  as  used  in  this  article  ihall  be  taken  to 
mean  incorporeal  property,  including  money,  deposits  in  bank,  shares  of  stock, 
bonds,  notes,  credits,  evidences  of  an  interest  in  property  and  evidences  of 
debt. 

In  view  of  the  definitions  of  "  tangible  "  and  "  intangible  " 
property  as  applied  to  subdivision  1  of  section  220,  the  first 
question  to  be  considered  is  whether  the  decedent's  interest  in 
this  property  is  corporeal  or  incorporeal  property. 

The  courts  of  this  state  have  hold  that  the  title  to  partnership 
property,  upon  the  death  of  one  partner,  vests  in  the  surviving 
partner,  and  all  that  the  executor  of  the  deceased  partner  has  or 
can  claim  is  the  equitable  interest  in  any  surplus  that  remains 
after  the  partnership  affairs  are  liquidated.  Williams  v.  Whedon, 
109  K.  Y.  333;  Russell  v.  McCall,  141  id.  437-450;  Preston  v. 
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Fitch,  137  id.  41-56 ;  Menagh  v.  Whitehall,  52  id.  146-158 ;  Secor 
V.  Tradeemens  National  Bank,  92  App,  Div.  204. 

In  view  of  the  these  decisions  the  executors  of  this  estate  can 
not  point  to  any  "  tangible  "  property  of  the  copartnership  in  the 
state  of  Pennsylvania  as  belonging  to  the  decedent.  The  decedent's 
interest  in  this  copartnership  property,  at  most,  is  a  mere  chose  tn 
action,  the  situs  of  which  follows  the  residence  of  the  deceased 
partner,  and  as  such  is  clearly  intangible  property, 

The  department  is  therefore  of  the  opinion  that  you  should 
insist  upon  the  decedent's  interest  in  this  copartnership  property 
being  appraised  as  a  part  of  his  estate,  the  transfer  of  which  is 
liable  to  taxation  under  the  will  of  said  decedent 


In  the  Matter  of  the  Appraisal  of  Life  Estates  Uhdeb  thb 
Tax  Law. 

(Opinion  dated  Ma^  19,  1913.) 

Tniufer  tax— life  etUtes  with  power  to  use  ■  put  oi  all  of  the  eoipu  of 
the  ftmS  —  effect  of  ■  temporaiy  otder. 

On  the  appraiBal  of  estates  where  a.  widow  is  K'^en  a  life  eitate  in 
certain  property-,  with  power  to  nae  a  part  or  all  of  the  corpua  of  the 
fund  for  her  support  ajid  maintenance,  with  remainder  over,  the  correct 
practice  is  to  appraise  the  value  of  the  interest  of  the  widow  ae  though 
it  were  a  life  eatate  only  and  to  hold  the  taxation  of  the  remainder  in 
abeyance  until  the  deatb  of  the  life  tenant 

Edward  E.  0e  Lester,  Esq.,  deputy  county  treasurer,  of  Low- 
ville,  N.  y.,  having  addressed  a  query  to  the  Comptroller  as  to  the 
application  of  the  Transfer  Tax  Law,  the  following  opinion  was 
rendered : 

SoHHER,  Comptroller. —  In  the  appraisal  of  estates  where  the 
widow  is  given  a  life  estate  in  certain  property,  with  power  to  use 
a  part  or  all  of  the  corpus  of  the  fund  for  her  support  and  main- 
tenance, with  remainder  to  the  decedent's  son,  your  practice  in  ap- 
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praising  the  value  of  the  interest  of  the  widow  as  though  it  was  a 
life  estate  only  and  holding  the  taxation  of  the  remainder  in  abey- 
ance until  the  death  of  the  life  tenant,  is  correct,  and  I  do  not  be- 
lieve the  amendment  to  section  230  of  the  Tax  Law,  by  chapter  800 
of  the  Laws  of  1911,  providing  for  the  entry  of  a  "  temporary  " 
order  affects  the  practice  in  this  respect 

Chapter  800  of  the  Laws  of  1911  (in  effect  July  tweaty-eighth 
of  that  year) ,  amended  sections  230  and  241  of  the  Tax  Law.  The 
6th  paragraph  of  section  230  was  amended  in  refer«ice  to  taxing 
contingent  remainders,  by  providing  Uiat, 

When  prop«rty  is  traiiifcrr«d  in  trust  or  otherwise,  uid  tbc  rights,  interest 
or  estates  of  the  trftniferee*  are  dependent  upon  oontii^eRcies  or  cofiditloBS 
whereby  tbej  nuiy  be  wholly  or  In  part  crckted,  defeated,  eiteoded  or  sbridged, 
a  tax  shall  be  imposed  upon  laid  transfer  at  tbe  highest  rate  which,  on  the 
happening  of  any  of  the  said  oontingencies  or  conditions,  would  be  possiblo 
under  the  provisions  of  this  article,  and  such  tax  so  imposed  shall  be  due 
and  pajabte  forthwith  by  the  executors  or  trustees  out  of  the  property  traus- 
f erred,  and  the  ntrrogate  thail  enter  a  temporary  order  determtfimf  (fte 
mmmmt  of  mid  taa  m  occordonce  with  this  provition;  •  *  •  a^tf  the 
ettecvtOT  or  tnutee  of  foch  e»tatt,  or  (he  Ugal  repreimtlatice  having  chargr 
of  the  trust  fund,  thall  immediately  upon  the  happening  of  said  conttngen- 
oie»  or  conditions  apply  io  Ihe  surrogate  of  the  proper  county,  upon  a  verified 
petition  Htttn^  forth  all  the  facts,  and  giving  at  least  ten  day*'  notice  by 
mail  to  all  interested  persons  or  corporations,  for  an  order  modifying  th-! 
temporary  taxing  order  of  said  surrogate  so  at  to  provide  for  Ike  pnal 
astessment  and  determination  of  the  tax  in  aecordanee  leitk  th«  MltimaCf 
transfer  or  devolution  of  said  property. 

A  part  of  the  amendment  to  section  241  by  chapter  800  of  the 
Laws  of  1911,  refers  particularly  to  the  payment  of  tax  on  contin- 
gent rranainders,  as  follows: 

Whenever  the  tax  on  a  contingent  remsinder  has  been  determined  at  the 
highest  rate  which  on  the  happening  of  any  of  said  contingencies  or  conditions 
would  be  possible  under  the  provisions  of  this  article,  the  state  comptrollei, 
in  the  counties  wherein  this  tax  is  payable  direct  to  him,  and  in  all  other 
counties  the  treasurer  of  said  counties,  respectively,  when  such  tax  is  paid 
shall  retain  and  hold  to  the  credit  of  said  estste  so  much  of  the  tax  aaaeaseil 
upon  such  contingent  remainders  as  represents  the  difference  between  tbe  tax 
at  the  highest  rate  and  the  tax  upon  such  remainders  which  would  be  dui 
if  tbe  contingencies  or  conditions  had  happened  st  the  date  of  the  appraisal 
of  laid  estate,  and  the  state  comptroller  or  the  county  treasurer  shall  depoeH 
the  amount  of  tax  so  retained  in  some  silent  trust  coupaay  or  truat  eMU- 
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paniM  or  Mvingi  buika  ia  tkia  itate,  to  the  credit  of  nieh  estftt«,  pajing 
the  intereat  thereon  whea  collected  bj  him  to  the  executor  or  tnutee  irf  said 
Mtate,  to  b«  applied  bj  aaid  executor  or  truitee  as  provided  b;  the  decedent's 
wUL 

Thflee  amendments  suggest  the  practice  that  a  temporary  order 
tnuBt  firat  determine  the  tax  ae  it  would  be  if  the  remainders  had 
Tested  in  possession  and  enjoyment  on  the  date  of  the  appraisal, 
and  by  the  same  order  determine  the  tax  on  t^e  property  as  it  might 
ultimately  vest  upon  the  happening  of  the  contingencies  expressed 
in  the  will,  whereby  the  remainder  would  vest  in  persons  taxable  at 
the  highest  rate. 

It  ia  therefore  apparent  that  the  entry  of  a  temporary  order  was 
only  to  apply  to  cases  where  the  remainders  were  contingent,  as 
BQcb  orders  must  necessarily  be  of  a  temporary  nature  until  the 
ultimate  vesting  of  the  property. 

In  the  case  you  have  under  consideration  the  son  takes  a  vested 
remainder,  subject  to  the  widow's  life  estate  and  also  subject  to  be 
divested  to  the  extent  the  widow  may  avail  herself  of  the  right  to 
invade  the  property.  And  the  right  to  invade  the  property  does  not 
make  the  son's  estate  contingent  as  to  its  vesting,  but  only  con- 
tingent as  to  the  amount  he  may  ultimately  receive. 


In  the  Matter  of  die  Estate  of  Feteb  T>.  Sidhst,  Schoharie 

County,  N.  T. 

(Opinion  dated  Uaj  1«,  1913.) 

Tianffn  tax  — penonal  ectate  ininfflclnit  to  pay  legadaa  —  beqncit  of  a 
home  and  mpport  la  the  nature  of  an  aunlt^  ~  penalties  for  noopiy- 
m«nt  of  tax. 

The  bequest  of  a  home  and  aupport  is  in  the  nature  of  an  annuity, 
chargeable  on  the  real  estate,  and  the  value  thereof  should  be  comput«d 
by  the  superintendent  of  iiuurance.  The  value  of  such  bequest  should 
be  based  on  the  expectancy  of  life  of  the  beneSeiary,  and  not  on  the 
actual  duration  thereof. 

The  surrogate  haa  authority  to  remit  the  intereat  on  the  amount  of 
tax  due  from  ten  to  six  per  cent  if  he  believe  the  resaona  for  delay  In 
appraising  briof  the  application  within  the  provisions  of  |  6  of  the  Tax 
Law. 
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Horace  G.  Tenant,  Esq.,  of  Schoharie,  K.  Y.,  having  submitted 
the  proviaions  of  the  will  of  Peter  D.  Sidney,  late  of  the  county  of 
Schoharie,  deceased,  to  the  comptroller  for  construction  as  to  the 
application  of  the  proviaions  of  the  Transfer  Tax  Law,  the  follow- 
ing opinion  was  rendered: 

SoHMEB,  Comptroller. —  I  have  examined  the  will  of  Peter  D. 
Sidney  which  you  forwarded  in  your  letter  of  the  fourteenth  inst 
and  note  your  request  for  the  department's  view  as  to  the  manner 
in  which  the  transfers  of  this  decedent's  property  should  be  as- 
sessed, bearing  in  mind  that  the  said  Peter  D.  Sidney  died  Septem- 
ber 17,  1888. 

The  decedent  by  the  second  clause  of  his  will  gives  his  farm  and 
real  estate  to  his  nephew  John  Sidney,  "  subject  to  the  following 
bequests,  in  the  event  there  should  not  be  personal  property  suf- 
ficient for  that  purpose." 

I  note  your  statement  that  there  was  no  personal  property ;  that 
the  decedent  only  owned  a  one-half  interest  in  the  farm  above  de- 
vised ;  and  that  the  personal  estate  was  insufficient  to  pay  the  lega- 
cies. I  assume,  however,  that  the  value  of  this  decedent's  inter- 
est in  this  real  estate  is  more  than  $500  after  tiie  payment  of  debts, 
testamentary  expenses,  etc.,  as  otherwise  there  would  be  no  t&3 
under  the  law  in  force  in  1688. 

By  the  second  clause  of  decedent's  will  he  gives  to  Nancy  M. 
Sidney  a  home  on  and  support  out  of  the  farm  above  devised  U' 
John  Sidney  so  long  as  she  shall  live,  etc.  In  your  letter  you  statt 
that  the  said  Nancy  M.  Sidney  remained  on  the  farm  until  she 
died,  in  the  year  1905.  Therefore  the  other  provisions  of  the  will 
in  case  she  relinquished  her  right  to  this  home  and  support  are  not 
material  for  consideration  at  this  time. 

The  department  is  of  the  opinion  that  the  bequest  of  a  borne  and 
support  is  in  the  nature  of  an  annuity,  chargeable  on  thia  real 
estate,  and  thit  the  value  thereof  shouli.'  be  computed  by  the  Super- 
intendent of  Insurance.  If  the  proof  shows  that  the  home  and 
support  of  the  said  Nancy  M.  Sidney  was  of  the  value  of  $146  per 
year  and  that  she  was  nearly  forty-six  years  of  age  when  this  dece- 
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dent  died,  the  value  of  this  bequest  ahould  be  baaed  cm  her  ex- 
pectancy of  life  and  not  on  the  actual  duration  thereof.  See  Mat- 
ter of  White,  208  N.  Y.  64. 

The  third  clause  of  decedent's  will  is  aa  follows: 

I  gm  Mid  bequrath  to  Helen  Sidnejr  a  home  on  and  support  out  of  the 
fum  above  devised  to  John  Sidney  so  long  u  ahe  ih»ll  live,  and  if  ahe  the 
■aid  Helen,  shall  «t  anj  time  leave  the  said  home,  and  relinquish  all  claims 
thereto,  and  for  support  out  of  the  said  farm,  then  in  that  case  I  direct  that 
she  be  paid  hj  tay  executor,  hereinafter  named  the  sum  of  Five  hundred  dol- 
lars, and  is  also  to  have  one  cow  to  be  given  her  bj  my  executor. 

And  the  fourth  clause  makes  the  same  provision  for  Mai^aret 
Sidney. 

You  will  observe  that  do  time  ia  stated  in  the  will  when  the  said 
Helen  Sidney  and  Mai^aret  Sidney  must  elect  whether  they  will 
accept  the  h<Hne  on  and  support  out  of  the  farm  in  full  satisfaction 
of  their  bequests,  respectively.  So  it  would  aeem  that  they  were 
each  entitled  to  receive  the  value  of  their  home  and  support  for  the 
period  from  decedent's  death  until  they  voluntarily  relinquiahed 
their  ri^t  to  such  home  and  support ;  and  upon  the  bappffliing  of 
that  event,  which  you  state  occurred  several  years  after  the  de- 
cedent's death,  they  were  both  entitled  to  $500  and  a  cow. 

In  appraiaing  their  bequests,  therefore,  it  will  be  necessary  to 
determine  the  value  of  the  home  and  support  for  the  years  the  said 
Helen  and  Margaret  Sidn€^  lived  on  this  farm,  and  to  this  amount 
should  be  added  the  $500  and  the  value  of  the  cow  they  eat^  re- 
ceived. 

After  the  value  of  Uiese  bequests  has  been  determined,  if  it  ap- 
pears  that  the  net  value  of  the  decedent's  estate  is  leas  than  the 
value  of  the  bequests  chargeable  thereto  and  payable  therefrom, 
they  must  each  be  reduced  pro  rata,  and  in  that  event  there  would 
be  nothing  of  a  taxable  nature  transferred  to  the  nephew  John  Sid- 
ney by  the  first  clause  of  the  will. 

I  think  tile  proof  in  the  transfer  tax  proceedinga  should  show 
that  the  decedent  owned  only  a  one-half  interest  in  the  real  prop- 
erty he  refers  to  in  his  will  as  "  my  farm  and  real  estate,"  and  also 
that  Herbert  Sidney,  who  haa  purchased  the  decedent's  intereat  in 
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this  farm  has  assumed  to  pay  the  tax  due  upon  tho  transfers 
imder  the  will  of  said  decedent,  for  the  purpose  of  eBtablishing 
at  this  time  the  lien  of  this  tax  which  may  otherwise,  under  section 
245  of  the  Tax  Law,  be  presumed  to  be  satisfied. 

The  tax  accrued  on  the  bequest  to  Nancy  M.  Sidney  cm  the  date 
of  her  death,  in  1905,  and  interest  is  due  from  that  time  until 
the  tax  is  paid  the  treasurer  of  Schoharie  county. 

On  the  two  other  bequests  the  tax  accrued  when  the  said  Heleoi 
and  ^largaret  Sidney  relinquished  their  right  to  a  home  and  sup- 
port from  the  farm,  as  their  respective  interests  were  contingent 
until  the  happening  of  that  event 

Section  5  of  the  act  of  1885,  as  amended  by  chapter  713  of  the 
Laws  of  1887,  provides  that  the  penalty  of  ten  per  c«it  per  annum 
imposed  by  section  four  of  this  act,  for  the  nonpayment  of  said 
tax,  shall  not  be  chained  where  in  case  of  claims  made  against  the 
estate,  necessary  litigation,  or  other  unavoidable  cause  of  delay  the 
estate  of  the  decedent,  or  any  part  thereof,  can  not  be  settled  until 
the  end  of  eighteen  months  from  the  death  of  said  decedent,  and  in 
such  cases  only  six  per  cent  per  annum  shall  be  charged  upon  the 
aaid  tax,  from  the  expiration  of  such  eighteen  months  until  the 
cause  of  such  delay  is  removed. 

Under  this  provision  the  surn^ate  would  have  authority  to  re- 
mit the  interest  from  ten  to  six  per  cent  if  he  believes  the  reasons 
for  delaying  the  appraisal  of  the  estate  until  this  time  brings  tiie 
application  within  the  provisions  of  section  5  of  the  Tax  Law  abore 
referred  to. 


In  the  Matter  of  Determikino  to  What  Extekt  and  TTitdek 
What  Conditions  Cebtaiit  Unexpehded  Balances  Mat  be 
tTssD. 

(Buling  dated  February  B,  1913.) 

iDunlty  Law,  toctlOD  65  — State  Cliaiitiei  Law,  Kctloa  49 — appiopiIatioBi 
for  state  heapitali  and  itatc  charitable  InrtitatloDi. 

Section  65  of  the  Inaaaitj  Law  aai  Kction  49  of  the  State  Oharitir* 
L«w  construed. 
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Hon.  Wm.  Sobmer,  state  comptroller,  has  made  a  ruling  as  to 
what  extent  and  under  what  conditions  unexpended  balances  of 
specific  appropriations  may  be  used  under  the  State  Charities  Law 
and  the  Insanity  Law  for  other  purposes  mentioned  in  the  act 
making  the  appropriations. 

The  decision  of  the  comptroller  was  based  upon  the  following 
opinion  from  the  Hon,  Thomas  Carmody,  attorney-general : 

Section  65  of  the  Insanity  Law  contains  the  following  pro- 
rision,  which  applies  to  state  hospitals  for  the  insane : 

If  sn  »ppTopriAtion  be  made  for  the  erection,  alteration,  repairs  or 
improvementa  of  buildings  or  plant  in  an  appropriation  act  specifying  two 
or  more  objects  for  which  the  appropriation  is  made  and  anf  one  of  Buch 
objects  ihould  have  been  aecompliabed  for  a  sum  less  tlxku  the  amount  specl- 
fled  in  the  act,  the  unexpended  balance  shall  be  applicable  to  the  completion 
of  any  other  work  specified  in  the  act,  provided  that  after  due  sdvertlBement 
DO  bids  shall  have  been  received  within  the  amount  Bpecifically  appropriated 
therefor. 

This  clause  was  incorporated  into  the  law  by  ehapter  325  of  the 
Laws  of  1907. 

Section  49  of  the  State  Charitiee  Law  contains  practically  the 
same  provision  in  the  following  language,  and  applies  to  the  state 
institutions  reporting  to  the  fiscal  supervisor : 

If  an  appropriation  be  made  for  the  erection,  alteratioD,  repair!  or 
improvements  of  buildioga  or  plant,  at  a  state  institution  reporting  to  tbe 
fiscal  supervisor  in  an  appropriation  act  specifying  two  or  more  objects  tor 
which  the  appropriation  aball  be  applied,  and  any  one  of  such  objects  shall 
have  been  acconipltslied  for  a  less  sum  than  the  amount  specifled  in  the  act, 
the  unexpended  balance  shall  be  applicalile  to  the  completion  of  any  other 
work  specified  in  the  act,  if,  after  due  advertisements,  no  bids  shall  have  been 
received  within  the  amount  spettiflcatly  appropriated  therefor. 

This  portion  of  section  49  was  enacted  by  chapter  457  of  the 
Laws  of  1905. 

It  has  been  the  custom  of  the  l^islature  to  make  several  appro- 
priations in  tbe  same  act  for  each  of  the  state  hospitals  and  the 
state  charitable  institutions  reporting  to  the  fiscal  supervisor.  An 
example  of  tbeee  appropriations  is  found  in  chapter  530  of  the 
Laws  of  1912  relating  to  the  Eastern  New  York  Reformatory  at 
Kapanoch,  the  wording  of  the  Appropriation  Act  being  as  follows: 
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EABTEin  Nrw  YoBK  Refoiuatokt,  Napahoch. 
For  equipping  cliapel,  l!v«  tliouoAnd  dollar*,  95,000  00 

For  hospit&l   building,  fifty  thouund  dollan,  S0,ODO  00 

For  extrAordinary  npAirs  And  new  equipment,  two  thousand 

dollara,  2,000  00 

Evidently  it  was  the  intention  of  the  legislature  in  adopting 
these  provisions  of  the  Insanitj  Law  and  State  Charities  Law  to 
make  available,  for  the  state  institutions  afFected,  the  unexpended 
balance  of  an  appropriation  for  a  specific  purpose,  whenever  there 
is  a  deficiency  in  an  appropriation  covered  by  the  same  act  for 
some  other  specific  purpose^ 

The  general  fiscal  provisions  governing  state  expenditures  are 
found  in  the  State  Finance  Law.  Section  36  of  that  act  provides, 
"  Money  appropriated  for  a  specific  purpose  shall  not  be  used  for 
any  other  purpose,"  and  section  38  provides: 

A  contract  or  contracts  made  in  pursuance  of  an  appropriation  by  the 
state  for  a  apeciflc  object  Hhall  be  for  the  completion  of  the  work  contem- 
plated by  the  appropriation,  and  in  the  aggregate  shall  not  exceed  the  amount 
of  such  appropriation. 

Both  of  the  above  sections  of  the  State  Finance  Law  were 
enacted  by  the  legislature  in  1899.  Since  the  provisions  of  the 
Insanity  Law  and  the  State  Charities  Law,  above  quoted,  were 
enacted  since  that  time,  they  operate  to  except  the  appropriations 
described  therein  from  the  general  provisions  of  the  State  Finance 
Law.  These  sections,  however,  containing  as  they  do  exertions 
to  the  well-eettled  policy  of  the  state  in  relation  to  the  expendi- 
tures of  money,  should  be  strictly  construed  and  the  unexpended 
balance  of  one  appropriation  should  be  nsed  for  the  other  purposes 
mentioned  in  the  appropriation  act  only  upon  a  strict  compliance 
with  the  provisions  contained  in  these  sections  of  the  Insanity 
Law  and  the  State  Charities  Law. 

^Vhere  the  work  for  which  one  appropriation  is  made  has  been 
completed,  and  there  is  an  unexpended  balance,  this  balance  may 
be  used  for  the  completion  of  some  other  construction  work  men- 
tioned in  the  appropriation  act,  provided  that  after  due  advertise- 
ment no  bids  have  been  received  for  the  cfMupletiou  of  the  latter 
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work  within  the  amount  specifically  appropriated  therefor  by  the 
act  of  the  l^islature. 

The  unexpended  portion  of  the  amount  appropriated  for  any 
Bueh  construction  work  can  be  used  for  extraordinary  repairs  and 
new  equipment  only  where  plans  and  specifications  for  such 
repairs  have  been  made,  due  advertisement  had,  propoBals  received 
and  no  bids  obtained  for  the  completion  of  such  extraordinary 
repairs  or  the  furnishing  of  such  new  equipment  within  the 
amount  appropriated  therefor  by  the  act.  Such  unexpended 
balances  cannot  be  used  for  the  purchase  of  equipment  or  for 
repairs  which  the  institutions  affected  are  permitted  to  make  in 
amounts  lesa  than  $1,000  without  competitive  bidding. 
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In  the  Matter  of  Filisq  a  Certificate  of  Iscorporatiok  as 
A  "  Fbeioht  Tebminai,  Coeporation." 

(Ruling  dated  Febniu?  20,  1913.) 

TnnuporUtlon  Corpotatlons  Law,  article  i»-a  —  objects  in  charter. 

The  lecretary  of  state  should  not  (tie  a  proposed  certificate  of  incar> 
poration  whicli  contains  statements  showing  the  objecta  of  the  proposed 
corporation  are  to  carrj  on  business  as  a  freight  terminal  corporation 
unleaa   compliance   with   article   1&-B  of   the  Transportation  Corporation 

There  have  been  presented  to  the  Hon.  Mitchdl  May,  secretary 
of  state,  two  proposed  certificates  of  incorporation.  One  entitled 
the  North  and  East  River  Terminal  Companv,  Inc.,  provides: 

Second.  The  specific  objects  tor  which  it  is  formed,  are  the  following, 
rii.:  for  the  purpose  of  building  for  its  own  use.  equipping,  furnishing, 
fitting,  purchasing,  chartering,  navigating  or  owning  steam,  sail  or  other 
boats,  ships  or  other  property  to  be  in  use  in  businpes,  trading,  commerce 
or  navigation,  and  for  the  carriage,  transportation  or  storing  of  lading, 
freight,  mails,  property  or  passengers. 

To  carry  on  the  bUEiness  of  freighting,  elevating,  ligliterage,  storage, 
wharfage,  warehousing,  forwarding,  docking,  storing  and  berthing  of  Bhipe, 
steam  vessels,  boats  and  every  other  kind  of  water  craft,  rereiving,  unload- 
ing, transferring,  transporting,  storing,  warehousing,  elevating  and  for- 
warding by  car,  float,  boat,  and  in  any  other  way,  all  kinds  of  goods,  wares, 
Riercliandise  and  any  other  commercial  commodity  or  thing  of  value,  whether 
bonded  or  otherwise,  and  the  doing  of  any  act  or  thing  connected  therewith, 
or  incidental  to  such  business,  act  or  thing:  erecting,  constructing  and 
maintaining  elevators,  coal  pockets,  bulkheads,  piers,  basins,  floating  and 
other  docks,  warehouses,  terminal,  transfer  and  other  facilities,  buildings 
for  manufacturing  and  trnfflcking,  the  purchasing,  arqiiiring  and  holding 
property,  rights,  privileges  and  franchises  necessary  or  incidental  to  tb« 
convenient  transacting  and  conducting  of  the  aforrsaid  business,  and  of 
selling,  leasing,  mortgaging,  and  conveying  the  same  or  any  part  thereof; 
the  issuing  of  storage,  dock  and  warehouse  receipts,  negotiable  and  tion- 
n^oteable,  covering  all  kinds  of  goods,  wares,  merchandise  and  any  other 
commercial  commodity  or  tiling  of  value  whether  bonded  or  otherwise;  the 
purchase,  sale,  chartering,  leasing  or  renting  of  ships,  steamers,  veueU  and 
A12 
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every  other  kind  of  water  craft,  and  all  good:*,  watee,  merchandiHe,  or  any 
other  commodity  or  thing  of  value;  the  collection  and  receipt  of  dockage, 
wharfage,  and  xtorsge  dues  and  other  compensation;  and  the  advancing  ol 
freights,  duties,  tire  and  marine  insurance  and  liens  of  every  kind  and  nature 
upon  goods,  wares  and  merchandise  or  other  property  received  on  storage  or 
for  the  purpose  of  tieing  warehoused,  forwarded  or  transported  upon  the 
pledge  of  said  goods,  wares  and  merchandise  or  other  property,  whether 
bonded  or  otherwise,  or  upon  tlie  pledge  of  storage,  dock  or  wareliouse  receipts 
thereforj  and  to  furnish  facilities  tor  towing,  lighterage,  and  transportation 
upon  the  aeas,  estuaries,  sounds,  gulfs,  harbors,  bays,  takes,  rivers,  canals, 
creeks,  or  other  waterways,  and  to  furnish  and  supply  facilities  for  and  to 
engage  in  tb«  business  of  carriage,  transportation,  storage  and  lading  of 
freight,  goods,  wares,  mercliandise  and  other  property  of  whatsoever  nature 
upon  aucb  waters  or  waterways. 

To  purchase,  lease,  exchange  or  otherwise  ac<)nire  any  and  all  rights, 
privileges,  permits  or  franchise  suitable  or  convenient  (or  any  of  the  purposes 
of  its  business;  and  to  carry  on  the  business  of  general  warehousing  in  all 
its  several  branches:  to  issue  certiflcates  and  warrants,  negotiable  or  other- 
wise, to  persons  warehousing  goods  with  the  company,  and  to  make  advances 
or  loans  upon  the  security  of  such  goods  or  otherwise;  to  construct,  purchase, 
take  on  lease,  permit  or  franchise,  or  otherwise  acquire  any  wharf,  pier,  dock 
or  works,  capable  of  being  advantageously  used  in  connection  with  the 
abippijg  and  carrying  or  other  business  of  the  company;  and  generally  to 
carry  on  and  undertake  any  business  undertaking,  transaction  or  operation 
commonly  undertaken  by  warehousemen. 

To  carry  on  a  general  shipping  and  forwarding  business  to  wit:  to  receive, 
handle,  ship,  forward  and  transport  goods,  wares,  merchandise  and  all  clasiea 
of  freight  by  land  or  by  water. 

To  transfer,  carry  and  transport  goods,  wares,  merchandise  and  personal 
property  of  every  kind  and  description,  from  or  to  any  points  or  placea  iu 
the  United  States  or  elsewhere,  by  means  of  vehicles,  horses,  waf^ons,  auto- 
mobiles, boats  or  any  other  means  or  method  of  transportation;  to  contract 
or  arrange  with  railroads,  ferries,  steamboats  or  other  companies,  and  with 
individuals  to  transfer,  carry  and  transport  such  personal  property  for  and 
OD  behalf  of  this  corporation;  and  generally  to  do  and  transact  a  transpor- 
tation business,  with  all  the  rights,  privileges  and  powers  necessary  or 
desirable  for  the  transactioo  of  such  business  or  incident  to  tlie  conduct  of 


The  other  entitled   the   Xew   York  Kailroad   and   Steamboat 
Company^  Inc.,  provides: 

To  carry  on  the  business  of  freighting,  elevating,  lighterage,  storage, 
wharfage,  warehousing,  forwarding,  docking,  storing,  berthing  of  ships, 
balnea,  vessels  and  boats  and  water  craft,  ol  all  kinds  and  cla-sea,  and  to 
TeceiTc,  deliver,  handle,  load,  unload,  transfer,  store,  elevate  and  forward 
by  car,  float,  boat  and  in  any  other  way,  all  kind*  of  goods,  wares  and  raer- 
Dept.  Rep.  Vol.  II.— 33 
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ch&ndise  ftnd  thing  of  value  and  to  do  any  act  or  thing  connected  with  or 
Incidental  to  the  aforesaid  busineiB  or  growing  out  of  or  connected  with 
Mid  bueineBB  to  conatruet,  repair,  equip,  maintuin,  own,  buy,  sell,  mortgage, 
hire,  leaee,  let,  charter  and  generally  in  any  and  all  lawful  wayi  whataoewr 
to  deal  is  ahipe,  barges,  vesseU,  boats  and  water  craft  of  all  kiiida  and 
clasBes  and  trucki,  wagons,  cars,  automobileB  and  means  of  conveyance  of 
all  kinda  and  classes  ^  to  own,  hold,  maintain,  construct,  lease,  let.  buy,  sell, 
mortgage  and  deal  in  docks,  wliarves,  bulklieada,  piers,  sheds,  basins,  build- 
ings, warehouses,  elevators,  bins,  pockets,  chutes,  floating  docks  and  evCTj 
and  all  facilities  and  properties  for  carrying  on  the  aforesaid  business;  to 
purchase  or  otherwise  acquire,  hold,  sell,  assign  and  transfer  shares  of  capital 
■tock  and  bonds  or  other  evidences  of  indebtedness  of  other  corporations 
and  to  exercise  all  the  privileges  of  ownerships,  including  voting  upon  the 
•tock  BO  held;  to  borrow  money  without  limit,  to  issue  bonds,  debenture* 
and  other  evidences  of  debt;  to  sell,  mortgage«nd  pledge  any  or  all  of  its 
property  or  assets;  to  own,  hold,  purcliaae,  mortgage  and  convey  real  estate 
inside  and  outside  of  the  State  of  New  York;  to  acquire,  use,  sell  and  grant 
liceuses  under  patent  rights,  and  to  enter  into  and  carry  out  contracts  of 
every  kind  pertaining  to  the  aforesaid  business. 

Under  the  language  of  theae  certificates  above  set  forUi,  two 
questions  arose  as  follows: 

1.  May  the  various  purposes  set  forth  in  the  first  certificate  be 
combined  in  a  certificate  purporting  to  be  drawn  under  article 
III  of  the  Transportation  Corporations  Law  and  may  the  certifi- 
cate be  filed  as  presonted? 

2.  Should  the  second  certificate  be  adopted  and  filed  under  the 
Business  Corporations  Law  because  certain  of  the  purposes  set 
forth  in  the  statement  of  objects  seem  to  bring  it  within  the  pur- 
view of  article  X-a  of  the  Transportation  Corporations  Law  i 

The  secretary  of  state  declined  to  file  either  certificate,  acting 
under  the  follovring  opinion  of  the  Hon.  Thomas  Carmody, 
attorney-general : 

"  Section  2  of  the  Business  Corporations  Law  provides  that  a 
corporation  may  be  organized  to  carry  on  any  lawful  business 
purposes  but  not  for  the  purposes  provided  for  under  the  Trans- 
portation Corporations  Law.  Article  III  of  the  Transportatiwi 
Law  relates  to  navigation  corporations.  The  purposes  for  which 
oj^nizations  are  permitted  are  given  in  section  10,  as  follows: 

"I  10.  Formation  of  corporation.  Seven  or  more  persons  may  become  a 
corporation,  tor  the  purpose  of  building  for  their  own  use.  equipping,  fninUh- 
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ing,  fitting,  purchaaing,  chartering,  navigating  or  owning  steain,  sail  or 
other  boats,  shipa,  vesaels  or  other  property  to  be  used  in  any  lawful  busineaa, 
trade,  coMmerce  or  navigation  upon  the  ocean,  or  any  seaa,  soundB,  lakes, 
rivert,  canala  or  other  waterways,  and  for  the  carriage,  transportation  or 
storing  of  lading,  freight,  mails,  property  or  pasaengera  thereon  by  making, 
signing,  acknowledging  and  tiling  a  certiflcate,  stating  the  name  of  the 
corporation,  the  specific  objects  for  which  it  is  formed,  the  waters  to  be 
navigated,  and  in  case  of  oci^an  Bteamers,  the  porta  between  which  such 
Tcsoels  are  intended  to  be  navigatttd,  the  amount  of  its  capital  stock,  which 
shall  not  be  less  than  five  thousand,  nor  more  than  four  million  dollars. 

Article  X-a  of  the  eame  law  was  added  in  1911  and  relates  to 
freight  terminal  corporations,  I'lider  section  153  terminal  docks, 
terminal  stations  and  transportation  docks  are  defined  as  follows: 

(b)  "  Terminal  docks "  means  any  dock  or  docks,  pier  or  piers,  wharf  or 
wharves,  marginal  wharf,  butkhesd  or  bulkheads,  basin  or  basins,  mooring 
place,  anchorage  or  other  place  at  which  shipping  of  any  sort  may  receive  or 
discharge  freight  or  be  itself  berthed,  detained,  protected  or  operated  in 
connection  with  other  terminal   facilities. 

(c)  "Terminal  stations"  means  a  building  or  buildings,  structure  or 
structures  erected  or  acquired  or  occupied  or  used  under  the  provisions  of 
this  article  in  connection  with  terminal  ways  for  the  receipt,  handling, 
delivery  or  shipment  of  freight,  including  terminal  stores  and  appurtenances 
and  appliances  necessary  for  the  operation  thereof,  ts'hether  such  buildings 
and  other  structures  or  portions  thereof  are  used  excluaively  for  terminal 
stations  or  terminal  stores  or  in  part  (or  warehousing,  manufacturing  or 
other  purposes. 

(i)  "Terminal  facilities"  means  any  or  all  terminal  way  or  ways,  ter- 
minal station  or  stations,  marginal  wharf,  terminal  basin  or  basins,  terminal 
store  or  stores,  waterfront  property,  and  transportation  of  property  thereon, 
theraby,  thereto  or  therefrom  by  this  article  provided  for  or  mentioned  and 
equipment  thereof  and  therefor. 

The  purposes  are  then  given  in  section  154,  as  follows: 

I  164.  Incorporation. —  Three  or  more  persons  may  become  a  corporation 
for  the  supply,  maintenance  and  operation  of  freight  terminal  facilities  — 
including  docks,  wharves,  bulkheads,  basins,  tugs.  Hosts,  lighters  and  other 
shipping,  and  wharfage  and  lighterage  for  the  receipt,  delivery,  storage  or 
handling  of  freight:  terminal  ways  for  initial  or  dnsl  local  transport  of 
freight  received  for  shipment  or  delivery  in  or  from  the  locality  in  which 
the  business  of  such  corporation  shall  be  carried  on;  terminal  stations  and 
stores  for  the  receipt,  storage,  handling,  protection  and  preservation  of 
freight;  terminal  warehousing;  freight  collection,  delivery  and  express 
service  to  and  from  terminal  docks,  terminal  ways,  terminal  stations, 
tcnainal  stores  and  warehounes  of  and  for  freight  tor  transport,  handling, 
storage,   warehousing,   carriage,   manufacture  or   use   thereby,   thereat  or   in 
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■uch  lociility;  terminal  factory  facilitJM,  including  room,  power,  heat,  ligbt 
mud  machinerj  for  the  use,  manufacture,  handling,  diaplaj,  sale  and  ahip- 
ment  of  inch  supplies,  materials  and  product*  as  at  aucti  locality  ihall  or 
ma;  be  received  or  shipped  aa  freight  from  or  bj  an;  terminal  wharf,  way, 
itatian,  store,  warehouseman,  manufacturer,  or  carrier  doiag  busineaa  at 
■uch  locality;  sjid  equipment  for  such  docks,  ways,  stations,  atorea,  w^re- 
houaea,  service  and  factories  —  by  making,  signing,  acknowledging  and  Blinf 
»  certificate  stating  the  name  of  the  corporation  —  which  Bhall  include  the 
words  "freight  terminal  company;"  ita  objecta  aa  above  set  forth;  the 
amount  of  ita  capital  stock,  not  lesa  than  one  million  dollars  if  ita  principal 
place  of  business  is  to  be  in  the  borough  of  Manhattan,  Ave  hundred  thou- 
•and  dollars  if  in  the  borough  of  Brooklyn,  two  hundred  and  fifty  thousand 
dollar*  if  in  either  of  the  boroughs  of  the  Bronx,  Queena  or  tUefamond,  in 
the  City  of  New  York,  and  one  hundred  thousand  dollars  if  in  any  other 
locality  of  the  state. 

I  think  it  is  clear  that  the  Busineea  Corporations  Law  haa  bo 
application  to  the  oi^anization  of  either  of  the  proposed 
corporations. 

In  the  fint  caae  the  title  of  the  corporation  indicates  purposes 
outside  of  the  law  and  this  is  substantiated  by  the  purposes  ex- 
pressed  in  the  proposed  charter,  nor  are  the  purposes  snob  as  are 
provided  for  in  article  III  of  the  Transportation  Oorporati(«i« 
Law.  A  comparison  of  purposes  expressed  in  the  law  and  in  the 
charters  shows  that  the  latter  have  a  far  broader  scope  than  are 
any  covered  by  the  definiti(His  and  provisions  of  article  X-a  of 
the  law. 

Counsel  for  the  first  applicant  has  veiy  ably  ar^ed  that  incor- 
porators are  at  their  option  in  organizing  either  under  article  III 
or  article  X-a  of  the  law.  He  contends  there  is  nothing  reatrictive 
about  the  new  article  except  those  provisions  which  forbid  die  use 
of  the  title  "  freight  terminal  corporation  "  to  corporations  other 
than  those  organized  under  the  article  and  the  requirement  that 
such  companies  have  a  capital  of  $1,000,000. 

It  is  not  possible,  however,  to  accept  this  view.  The  new  statute 
is  very  evidently  intended  to  provide  for  the  incorporation  of  oom- 
panies  with  just  such  powers  as  are  given  in  these  certificates.  It 
must  be  conceded  that,  "  receiving,  unloading,  transferring,  trans- 
porting, storing,  warehousing,  elevating  and  forwarding "  and 
"  erecting,  constructing  and  maintaining  elevatdrs,  coal  pockete, 
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buUcbeads,  piers,  basins,  floating  and  otber  docks,  warebouses,  tei^ 
minal  txansfer  and  other  facilities  "  are  certainly  powers  expressly 
prescribed  for  terminal  corporations  in  the  statute  as  quoted. 

Even  admitting  that  article  111  was  broad  enough  to  permit 
such  organization,  and  this  I  very  much  doubt,  it  is  clear  that  tne 
legislature  has  now  attempted  by  precise  regulation  to  control  the 
organization  of  such  corporations.  To  hold  that  the  statute  has  no 
application  unless  the  incorporators  consent  to  be  subject  to  it 
would  be  manifestly  contrary  to  the  legislative  intent. 

yurtbermore  terminal  corporations  organized  under  the  new 
law  are  by  section  156  made  subject  to  regulation  by  the  public 
service  commissions.  The  commissions  previously  have  never 
exercised  any  jurisdiction  under  other  statutes.  That  terminal 
corporations  organized  at  present  should  be  able  to  escape  respon- 
sibili^  to  the  commission  would  be  the  result  of  allowing  oi^ani- 
zation  under  article  111. 

The  secretary  of  state  should  refuse  to  file  either  certificate. 
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In  the  Matter  of  the  Eligibility  of  a  Cohvict  to   Pahoi.k 
Under  Two  Indeterminate  Sentences. 

(Ituling  dated  JanuAry,  1018.) 


A  person,  convicted  of  the  two  Crimea  at  burglary  and  grand  larceny, 
charged  in  tlie  same  indictment  and  arising  out  of  tlie  same  tranaaFtioD, 
who  has  received  two  indeterminate  Bentenees  for  the  commiasion  of  such 
Crimea,  is  rtigible  to  parole  at  the  expiration  of  the  minimnm  tenna  of 
such  aentences. 

On  January  15,  1913,  a  person  was  convicted  of  the  crime  of 
burglarj',  third  degree,  and  grand  larceny,  second  d^ree,  charged 
in  the  same  indictment  and  growing  out  of  the  same  transaction. 
The  sentences  imposed  were:  For  the  burglary  a  term  of  not  less 
than  two  years  nor  more  than  four  and  a  half  years ;  and  for  the 
larceny  a  term  of  not  lees  than  two  and  a  quarter  years  and  not 
more  than  four  years. 

Based  upon  an  opinion  of  Hon.  Thomas  Oarmody,  attorney- 
general,  the  superintendent  of  state  prisons,  Hon.  Joseph  F.  Scott, 
has  held  that  a  person  convicted  under  the  circumstances  above 
state  is  eligible  to  parole  at  the  expiration  of  the  minimum  temu 
of  such  sentences. 

The  opinion  of  the  attorney-general  was  as  follows: 

Section  211-a  of  the  Prison  Law,  added  to  chapter  47  of  th« 
Laws  of  1909,  by  chapter  669  of  the  Laws  of  1910,  is  as  follows: 

I  Sll-a.  Parole  of  rertain  mdrlerminatet.  Eaph  prreon  confined  in  a  it«t« 
prison  who  haa  never  before  been  convicted  of  a  crime  pnniBhable  b]' 
imprisonment  in  a  state  prigon.  havin)(  an  indeterminate  sentence  wboae 
minimum,  unless  fixed  bv  law,  ia  more  than  one-half  the  maximum  penalty 
prescribed  b;  law  for  the  crime  of  which  he  waa  convicted,  or  who  may 
hereafter  receive  auch  aentetice.  sbaM  when  he  haa  aerved  a  period  of  time 
equal  to  one-lialf  the  maximum  peiinlty  prescribed  by  law  for  the  crime  Off 
which  he  was  convicted,  be  aubject  to  the  jurisdiction  of  the  board  of  parole 
018 
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for  Btitte  prisons  t,ad  ssid  board  Bhall  have  the  same  authority  u  to  the 
parole  and  discharge  of  such  prisoner  that  it  would  have  had  if  the  minimum 
sentence  impoeed  b;  the  court  had  been  for  a  period  equal  to  one-half  the 
maximum  penalty  prescribed  by  law  for  the  offense  of  which  he  was  convicted, 
but  no  person  shall  be  paroled  who  has  served  less  than  one  year. 

Section  230  of  the  Prison  Law,  as  amended  by  chapter  79 
of  the  Laws  of  1912,  defines  a  definite  sentence  aa  a  sentence  to 
imprisonment  in  a  state  prison  for  a  definite,  fixed  period  of 
tima  The  same  section  defines  an  intermediate  sentence  as  a 
sentence  to  imprisonment  in  a  state  prison  having  a  minimum 
and  a  maximum  limit  fixed  by  the  court. 

It  is  clear  that  the  two  sentences  imposed  by  the  court  in  the 
case  in  question  are  indeterminate  sentences.  There  is  no  doubt 
as  to  the  power  of  the  court  to  impose  an  indeterminate  sentence 
upon  one  convicted  of  a  crime,  who  has  never  before  been  con- 
victed of  a  crime  punishable  by  imprisonment  in  a  state  prison. 

Section  406  of  the  Penal  Law  is  as  follows: 

I  406.  PutiUhment  for  aeparate  crime  committed  in  bvilding  liy  fyurglar. 
A  person  who,  having  entered  a  building  under  such  circumstances  as  to 
constitute  burglary  in  any  degree,  commits  any  crime  therein,  is  punishable 
therefor,  as  well  as  for  the  burglary;  and  may  be  prosecuted  for  each  crime, 
separately,  or  in  tbe  same  iudictment. 

In  view  of  the  provisions  of  section  406,  above  quoted,  the 
punishment  imposed  in  this  case  cannot  be  said  to  be  cumulative. 
I  think  that  this  section  was  intended  to  confer  upon  the  court 
imposing  the  sentence  the  power  to  include  therein  punishment 
for  the  commission  of  the  crime  of  burglary  and  any  other  crime 
committed  as  a  part  of  the  same  transaction,  and  to  impose  in- 
determinate sentences  for  the  commission  of  such  other  crime 
and  the  burglary, 

I  do  not  think  that  the  commission  of  the  crime  of  grand  lar- 
ceny, which  was  a  part  of  the  same  transaction  as  the  burglary 
should  be  regarded  as  a  second  offense  so  as  to  deprive  the  per- 
son committing  the  same  of  the  benefit  of  being  considered  a  first 
offender  and  of  the  parole  privil^es  applicable  to  indeterminate 
sentences. 

A  similar  case  was  passed  upon  by  a  former  attorney-general 
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in  an  opinion  to  the  state  aiiperintendent  of  prisons  under  date 
of  ^'oveinber  19,  Ii)10.  That  opinion  held  that  indeterminate 
seutauces  could  be  imposed  upon  a  prisoner  uouvieted  of  the  two 
offenses  of  burglary  and  grand  larceny  charged  in  the  same  in- 
dictment and  growing  out  of  the  same  transaction,  and  ^at  such 
prisoner  would  bo  parolable  wh^i  he  had  served  the  minimum 
terms  of  the  two  sentences.  This  opinion  was,  howe\-er,  ex- 
pressly based  upon  the  case  of  People  ex  rel.  Dawkins  v.  Frost, 
reported  in  129  App.  Div.  i9S.  An  examination  of  this  case 
shows  that  the  court  passed  merely  upon  tie  validity  of  the 
first  indeterminate  sentence  and  held  that  any  question  concern- 
ing the  second  indeterminate  sentence  was  premature.  The  lower 
court,  at  special  term,  presided  over  by  Justice  Crane,  in  pass- 
ing upon  the  matter,  held  that  the  second  indeterminate  sen- 
tence waa  valid  and  within  the  provisions  of  what  was  formerly 
section  50(1  of  the  Penal  Code  (now  section  406  of  the  Penal 
Law).   58  Miec.  Rep.  418. 

The  attorney -general,  on  January  16,  1911,  rendered  an  opin- 
ion to  the  state  superintendent  of  prisons  in  a  case  where  one 
McNeill  had  been  convicted  of  the  crimes  of  burglary,  third 
d^ree,  and  grand  larcency,  second  d^ree,  upon  two  separate 
counts  in  the  same  indictment  arising  out  of  the  same  tran^ 
action,  and  sentenced  for  a  term  of  not  less  than  four  y<«its 
nor  more  than  five  years.  It  appears  that  the  court  in  that  case 
imposed  one  sentence  as  pimishment  for  the  commission  of  both 
crimes.  The  opinion  held  that  inaemucb  as  the  maximum  terms 
of  sentence  for  each  of  the  crimes  in  question  was  five  years,  mak- 
ing ten  years  altogether,  McXeill  should  not  be  paroled  until 
after  he  had  ser^'ed  the  minimum  sentence  of  four  years. 

I  am,  therefore,  of  the  opinion  that  where  a  person  convicted 
of  the  two  crimes  of  burglary  and  grand  larceny  charged  in  the 
same  indictment,  and  growing  out  of  the  same  transaction,  has 
received  two  indeterminate  sentences  for  the  commission  of  such 
crimes,  he  is  eligible  to  parole  at  the  expiration  of  the  minimom 
of  the  terms  of  such  sentences. 
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In  the  Matter  of  Escape  prom  a  State  Phison  and  What  Con- 
stitutes Such  OiTeuse. 

(Bnling  datpd  January  30.  1913.) 

SwUon  1694,  Penal  Lav  —  sMtion  179,  Prigon  Law. 

A  prisoner,  committed  to  a  state  priMO,  while  engaged  in  the  improve- 
ment of  public  highwHvi  within  two  and  one-halt  miles  of  the  prison 
and  in  the  lustody  of  officers  of  tlie  prison,  who  eludes  such  officers  and 
leaves  the  atate,  has  violated  section  I6B4  of  the  Penal  Law. 

Id  the  month  of  November,  1912,  certain  convict*,  among  whom 
was  one  Edward  Roberta,  were  employed  by  the  superintendent  of 
state  prisons  in  the  improvement  of  a  public  highway  within  two 
and  one  half  miles  from  Clinton  prison.  While  so  employed,  the 
said  Roberts  eluded  the  officers  who  were  guarding  him,  and  left 
the  state.  He  was  taken  into  custody  and  returned  January  25, 
1913. 

The  superintendent  of  state  prisons  held  that  under  an  opinion 
rendered  by  Hon.  Thomas  Carmody,  attorney-general,  the  facts 
stated  constituted  an  escape.  The  opinion  in  question  was  as 
follows : 

Section  179  of  the  Prison  Law  is  aa  follows: 

I  170.  Kmployment  of  convicts  on  public  kighieayt.  The  superintendent 
of  state  prisons  may  employ  or  cause  to  be  employed,  not  to  exceed  three 
hundred  of  the  convicts  confined  in  each  state  prison  in  the  improvement  of 
the  public  highways,  within  a  radius  of  thirty  miles  from  such  prison  and 
outside  of  an  incorporated  city  or  village. 

The  agent  and  warden  of  each  prison  may  make  such  rules  as  he  may 
deem  necessary  far  the  proper  rare  of  such  prisoners  while  so  employed, 
subject  to  the  approval   of  the  superintendent  of  state  prisons. 

The  agent  and  warden  of  each  prison  may  designate,  subject  to  the  approval 
ol  the  superintendent  of  ntate  prisons,  the  highways  and  portions  thereof 
upon  which  such  labor  shall  be  employed ;  and  such  portions  so  designated 
and  approved  shall  be  under  his  control  during  the  time  such  improvements 
are  in  progress,  anil  the  state  engineer  and  surveyor  shall  lis  the  grade  and 
width  of  the  roadway  of  such  highways  and  direct  the  manner  in  which 
the  work  shall  be  done. 
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The  superintendent  of  eUte  prisons  is  hereby  kuthoriied  to  putch«Be  any 
raaehinery,  tools  and  materials  necessary   in  such  employment. 

Section  1(J94  of  the  Penal  Law  is  as  follows: 

I  1604.  Pritoner  escaping.  A  prisoner  who  being  confined  in  a  prison, 
or  being  in  lawful  custody  of  an  olGcer  or  other  person  by  force  or  fraud, 
'  escapes  from  sucli  prison  or  custody  is  guilty  of  felony  if  such  custody  or 
conflncraent  is  upon  a  charge,  arrest,  commitment,  or  conviction  for  a  felony; 
and  of  a  misdemeanor,  if  such  custody  or  confinement  is  upon  a  charge,  arrest, 
commitment  or  conviction  tor  a  misdemeanor- 
Ill  view  of  the  provisions  of  the  statntea  above  quoted,  I  am 
of  the  opinion  that  the  said  Roberts  has  violated  section  1694  of 
the  Penal  Law.  He  waa  clearly  in  lawful  custody  at  the  time. 
I  assume  he  must  have  eluded  the  ofBcers  by  devices  which  would 
come  within  the  term  "  fraud  "  contained  in  the  statute.  This 
term  is  undoubtedly  used  to  cover  all  forms  of  artifice  and  deceit. 


In  the  Matter  of  CorjsTituiNo  Section  218  of  the  Pbiboh  Law 
as  to  Absolute  Discharge  of  Prisoner. 

(Ruling  dated  February  0,  1913.) 

PiiMn  Law,  lectioa  ii8  — aerving  flnt  ttioaf  term  nndei  definita  lentenc* 

Tlie  parole  board  baa  authority  to  grant  the  absolute  discharge  of  a 
paroled  prisoner  hIio  has  never  before  been  convicted  of  a  felony,  and 
has  been  sentenced  to  a  definite  term  of  imprisonment,  where  it  appears 
to  such  board  that  there  is  a  reasonable  probability  that  auch  prisoner 
will  live  and  remain  at  liberty  without  violating  the  law  and  that  his 
absolute  discharge  from  imprisonment  ia  not  incompatible  with  the  wel- 
fare of  society. 

The  superintendent  of  state  prisons  has  taken  the  position,  based 
upon  an  opinion  rendered  by  Hon.  Thomas  Carmody,  attorney- 
general,  Ihat  the  parole  board  has  authority  to  grant  an  absolute 
discharge  to  paroled  prisoners  serving  a  definite  sentenca 

The  opinion  in  qnestion  was  as  follows; 
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Section  211  of  the  Prison  Law,  as  amended  by  chapters  240  and 
489  of  the  Laws  of  1909,  is  as  follows: 

I  211.  FrUonen  lubject  to  parole.  Every  peraon  confined  in  k  etftte  priMn, 
or  reformatory,  under  Bentence  for  b  definite  term  tor  »  felony,  who  bai 
never  before  been  convicted  of  k  crime  punisliable  by  impriBonment  in  a 
state  prison,  shall  be  subject  to  the  jurisdiction  of  the  board  of  parole  for 
state  prisons  and  ma;  be  paroled  in  the  same  manner  and.  subject  to  the 
same  conditionn  and  penalties  as  prisoners  confined  under  indetermiDate 
senteDces.  The  minimum  and  maximum  terms  of  the  sentences  of  said 
prisoners  are  hereby  fixed  and  determined  to  be  as  follows:  The  definite 
term  for  which  each  person  is  sentenced  shall  be  the  maximum  limit  of  his 
term  and  if  the  definite  term  fw  which  the  person  is  sentenced  is  two  years 
or  less  the  minimum  limit  of  his  term  shall  be  one  year.  It  the  definite 
term  for  which  the  person  is  sentenced  is  more  than  two  years,  one-half  of 
the  definite  t«rm  of  his  sentence  shall   be  the  minimum  limit  of  bis  term. 

Section  218  of  this  law,  prior  to  its  amendment  by  chapter  286 
of  the  Laws  of  1912,  in  effect  April  12,  1912,  provided  for  an 
absolute  discharge  of  a  paroled  prisoner  under  certain  circnin- 
Btances  where  auch  prisoner  had  been  sentenced  to  an  indeter- 
minate sentence. 

Section  218  of  the  Prison  Law,  as  amended  by  chapter  286  of 
the  Laws  of  1012,  is  as  follows: 

I  218.  Ahiolule  discharge  of  paroled  prisoner.  It  it  shall  appear  to  said 
board  of  parole  that  there  is  reasonable  probability  that  any  prisoner  so  on 
parole  will  live  and  remain  at  liberty  without  violating  the  law,  and  that 
his  absolute  discharge  from  imprisonment  is  not  incompatible  with  the  wel- 
fare of  society,  then  said  board  sliall  issue  to  said  prisoner  an  abRoIute 
discharge  from  imprisonment  upon  such  sentence,  which  shall  be  effective 
therefor. 

It  is  clear  that  section  218,  as  amended,  confers  authority  upon 
the  board  of  parole  to  grant  an  absolute  discharge  from  imprison- 
ment to  a  paroled  prisoner  where  it  appears  to  snch  board  that 
there  is  a  reasonable  probability  that  the  prisouer  will  live  and 
remain  at  liberty  without  violating  the  law  and  that  his  absolute 
discharge  from  imprisonment  is  not  incompatible  with  the  welfare 
of  society. 

Inasmuch,  however,  as  a  prisoner  serving  a  definite  sentence 
is  not  eligible  to  parole  if  he  has  ever  before  been  convicted  of 
a  crime  punishable  by  imprisonment  in  a  state  prison,  the  authority 
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of  the  board  of  parole  to  grant  the  absolute  discbarge  of  a  priscmer 
sen'ing  a  definite  sentence  is  applicable  to  auch  prisoners  only  who 
have  never  before  been  convicted  of  a  crime  punishable  by 
imprisonment  in  a  elate  prison. 


In  the  Matter  of  When  a  Term  op  Iupbibonment  Beqiits. 
(Buling  dftted  Fpbruary  1,  1913.) 
CoMtntiBx  teetlott  333  of  tb«  Priion  L«w  —  reuntenc*. 

A  priRoner,  wbo  h&a  been  returned  from  a  State  prison  becftuce  of  *n 
improper  sentence,  and  resenteoced  to  »  term  of  impriionment  »s  of  th« 
date  of  the  origioal  Bentence,  b^ins  his  term  of  imprisoniiieiit  for  tbe 
purpose  of  cominutatioii,  on  the  date  he  wm  flrst  reoeived  at  tbe  prison. 

S.  L,  Richards  was  sentenced  to  Auburn  prUon  on  November  11, 
1911,  for  a  term  of  not  less  than  four  years  nor  more  than  six 
years  and  six  months.  He  was  received  at  the  prison  on  NovembOT 
22,  Idll.  Tbe  attention  of  tbe  court  having  been  called  to  tbe 
fact  that  the  prisoner  had  been  previously  convicted  of  a  felony 
in  the  state  of  New  York,  it  was  ordered  that  he  be  returned  to 
the  Monroe  County  Court  for  resentence.  On  January  14,  1913, 
the  prisoner  was  resentenced  "  to  be  imprisoned  in  tbe  state  priBfoi 
at  Auburn,  N.  Y.,  for  a  term  of  five  years,  said  sentence  to  be  aa 
of  November  11,  1911." 

The  superintendent  of  state  prisons  baa  held  that  under  tbe 
circumstances  above  stated,  the  term  of  imprisomeut  began  on  the 
date  of  actual  incarceration.  This  decision  is  based  upon  an 
opinion  of  Hon.  Thomas  Carmody,  attorney-general,  as  follows: 

Section  232  of  article  IX  of  the  Prison  Law  relating  to  cwn- 
mutations,  is  as  follows: 

I  232.  Term  of  imprisonment,  when  to  begin.  For  tbe  purpoce  of  this 
article  tbe  term  of  imprigonment  of  each  convict  shall  begin  on  the  date  of 
his  or  ber  actual  incarceration  in  a  state  prison  or  penitentiary. 

It  is  clear  that  the  term  of  imprisonment  for  the  purpose  of 
allowance  of  c<Hnmutation  is  controlled  by  tlie  date  of  the  actual 
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incarceration  of  the  prisoner.  That  part  of  the  aentence  in  this 
case  stating  that  the  sentence  was  "to  be  as  of  November  11, 1911," 
is  merely  explanatory  of  the  fact  that  such  sentraice  was  imposed, 
not  as  an  additional  sentence,  but  in  place  of  the  sentence  of 
Kov^nber  11,  I'Jll,  and  the  same  effect  should  be  given  to  such 
sentence  as  r^ards  its  b^inning  as  would  have  been  given  to  the 
original  sentence. 

It  is,  therefore,  my  opinion  that  the  prisoner's  term  of  im- 
prisonment be^an  on  the  date  of  bis  actual  incarceration  in  the 
prison  —  namely,  November  22,  1911. 
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In  the  Matter  of  the  Power  of  the  State  Boakd  of  Tax  Commib- 
stoNEBS  to  Refund  Jfortgage  Tax  Illegallj  Assessed. 

(Ruling  dated  Mk^  2T,  1»13.) 


The  Btat«  board  of  tax  commi be! oners  has  no  power  to  refund  a  mort- 
gage tax  illegally  aaseised,  exoept  where  such  power  is  expreeslj  given 
b;  statute;  and  such  statute  must  clearl;  give  such  power  and  be  strictly 
construed. 

Wliere,  therefore,  the  statf  board  of  tax  com  mission  era  has  assessed  a 
mortgage  tax  in  excesi  of  the  amount  legally  due,  and  makes  a  new 
determination  reducing  sucli  tax  under  an  order  of  the  court,  said 
board  ba«  no  authority  to  refund  the  difference  Ijetween  the  tax  paid 
and  the  amount  found  by  the  new  determination,  inaamucb  as  it  has 
no  statutory  authority  to  mak«  such  refund  therefor. 

The  facte  in  this  matter  were  as  foUuws: 

The  state  board  of  tax  commissioDers  od  July  10,  1911,  made  s 
detcrminatiou  and  apportionment  under  section  260  of  the  Tax 
Law  in  assessing  a  mortgage  tax  for  a  mortgage  executed  by  the 
American  Ice  Company  to  the  Knickerbocker  Trust  CJompany,  as 
trustee,  on  February  1,  1909,  which  mortgage  was  recorded  in  the 
New  York  county  clerk's  office  on  March  16,  1909.  The  board  de- 
termined that  a  tax  of  $4,324.50  was  due  in  addition  to  what  had 
already  been  paid.  The  American  Ice  Company  brought  a  pro- 
ceeding of  certiorari  to  review  the  board's  determination,  which 
resulted  in  a  decision  by  the  Court  of  Appeals  that  prior  incum* 
brances  on  the  property  covered  by  the  mortgage  should  have  been 
deducted.  The  board  thereupon  made  a  new  determination  in  ac- 
cordance with  the  decision  of  the  Court  of  Appeals,  which  resulted 
in  a  reduction  of  the  tax  by  the  sum  of  $894.50.  During  the  p«si- 
dency  of  the  certiorari  proceeding,  the  American  Ice  Company 
paid   the  mortgage  tax   to  the  register  of   the  county  of  New 
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York,  under  protest,  and  the  tax  waa  then  distributed  and  appor- 
tioned among  the  various  tax  districts  of  the  state  by  the  tax  board 
under  the  provisions  of  section  200  of  the  Tax  Law. 

The  American  Ice  Company  now  wants  the  state  board  to  refund 
the  sum  of  $804,50,  which  it  baa  paid  in  excess  of  the  new  deter- 
mination of  the  board. 

Upon  these  facts  the  board  submitted  to  Hon.  Thomas  Carmody, 
the  altomey-general  of  the  state,  the  following  questions: 

Has  the  stale  board  of  tax  commissioners  power  to  make  an 
order  directing  the  register  of  the  county  of  New  York  to  pay 
this  sum  of  $894.50? 

Has  the  state  board  of  tax  commissioners  power  to  make  an 
order  authorizing  and  directing  each  of  the  other  recording  officers 
of  the  various  tax  districts  among  which  this  tax  has  been  dis- 
tributed, to  pay  to  the  register  of  the  county  of  New  York  their 
relative  proportion  of  said  sum  of  $894.50? 

In  distributing  the  tax  under  the  new  determination  of  the  board 
among  the  appropriate  tax  districts  of  the  state,  should  the  board 
deduct  the  prior  incumbrances  proportionately  in  the  same  manner 
as  directed  by  the  Court  of  Appeals  in  apportioning  the  property 
within  and  without  the  state  ? 

The  state  board  of  tax  commissioners  adopted  the  opinion  as  a 
ruling  of  the  attorney -general  which  was  as  follows; 

The  general  principle  of  law  in  r^ard  to  the  refunding  of 
taxes  is : 

The  state  may  authorize  the  refund  of  taxrs  already  paid,  •  ■  *  but 
it  must  be  by  a  valid  and  cormtitutional  act  of  the  legislature.  *  *  *  In 
the  abxence  of  such  a  statute,  do  power  to  refund  taTes  is  lodged  in  the 
executive  or  admin iHtrative  officers  of  the  state  or  municipality;  and  if  the 
power  is  given  to  them  by  law  it  must  be  strictly  followed.    37  Cye.  1172. 

I  can  find  in  the  Mortgage  Tax  Law  no  provision  authorizing 
the  refund  of  taxes.  Section  263  of  the  Tax  Law,  giving  the  state 
hoard  supervisory  power  over  the  recording  officers  in  connection 
with  mortgage  taxes,  does  not  confer  such  authority,  as  was  held  by 
my  predecessor  in  an  opinion  to  your  board  dated  February  6, 
1909.  (Attorney-General'B  Report  1909,  p.  524.) 
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Inasmuch,  therefore,  as  there  ie  no  etatntorir  aiitharity,  your 
board  cannot  refund  the  sum  in  question  to  the  American  Ice 
Company.  A  case  controlling  upon  the  question  ia  People  ex  rel. 
Ediaon  Electric  Illuminating  Co.  v.  Weraple,  133  X.  Y.  617.  In 
this  case,  the  statute  gave  the  state  comptroller,  in  relation  to  eoi^ 
porate  franchise  taxes,  the  power  to  revise  or  readjust  a  tax  as- 
sessed by  him  upon  application  of  the  corporation  taxed.  The 
assessment  of  the  comptroller  having  been  found  excessive  hy  the 
Court  of  Appeals,  the  direction  of  the  court  was  sought  requiring 
the  repayment  of  the  sum  paid  in  excess  to  the  corporation.  The 
court  held  that  the  comptroller  had  no  authority  to  refund,  and 
said: 

But  the  legislature  did  not  confer  power  upon  the  comptroller  or  the 
court  to  direct  the  refunding  of  an;  tax  paid  into  the  treasury  to  the 
corporation  that  paid  it.  There  may  be  cases  where  it  would  be  just  and 
perhaps  necessary  to  refund  the  money  paid,  but  such  cases  are  reserved  for 
the  action  of  the  legislature  itself.  •  ■  •  xhe  legislature  never  intended 
to  clothe  the  comptroller  with  povrer  to  pay  back  to  corporations  taxes  when 
he  was  of  the  opinion  that  they  were  illegally  assessed.  *  *  ■  In  a 
case  where  there  waa  no  liahility  to  taxation,  and,  consequently,  oiluld  not 
be  any  account  between  the  corporation  end  the  comptroller,  the  legislature 
may  carry  out  the  decision  of  the  court  by  making  a  proper  appropriation 
of  the  money. 

I  am,  therefore,  constrained  to  hold  that  your  honorable  hoard 
has  not  power  to  make  an  order  directing  the  roister  of  the  county 
of  New  York  to  refund  the  sum  mentioned,  or  to  make  an  order 
directing  the  various  recording  officers  among  whom  the  money 
was  distributed  to  pay  their  pro  rata  share. 

It  should  be  observed  that  this  opinion  is  solely  in  relation  to 
final  determinations  of  your  board  assessing  excessive  taxes. 

I  am  also  of  the  opinion  that  your  board  in  making  the  appor- 
tionment of  the  tax  assessed  under  your  new  determination  among 
the  various  tax  districts  of  the  state  should  make  appropriate  de- 
ductions of  the  prior  incumbrancer  upon  the  property  covered  by 
the  mortgage. 

Following  the  receipt  of  the  opinion  of  the  attorney-general  in 
relation  to  the  power  of  the  state  Imard  of  tax  commissioners  to 
refund  a  mortgage  tax  illegally  assessed  against  the  American  loQ 
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Ctnopany,  the  state  board  of  tax  commissioners  requested  the  at- 
torney-general to  state  whether  or  not  such  opinion  prohibits  the 
board  from  directing  a  refund  of  taxes  paid  to  recording  officers 
under  protest  upon  the  recording  of  instmiucots  the  taxability  of 
which  are  not  finally  determined  until  passed  upon  in  review  by 
the  state  board  of  tax  commissioners  whei-e  said  board  finally  de- 
terminee  that  such  instniments  are  not  subject  to  taxation  and 
where  it  clearly  appears  that  the  recording  officer  was  in  error  in 
collecting  the  tax. 

Dem.  Rkp.  Vol.  II.—  M 
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New  BA^'KING  Cobi'Oratiohs. 
The  Co-operative  Savings  and  Luau  Association  of  Hambiii^, 
Kew  York,  has  filed  its  certificate  of  incorporation  for  examin- 
ation with  the  state  banking  department.  The  proposed  institu- 
tion IB  located  at  Hamburg,  N.  Y.,  and  the  directors  are :  Smith 
F.  Colvin,  Reuben  F.  Knoche,  Joseph  Dauheiser,  Joseph  E. 
Leaeh,  Conrad  J.  Kleinfelder,  Frank  G.  Weber,  Carlton  E.  Eno,  ' 
John  Van  Eppo,  J.  Frank  Schummer,  Lawrence  H.  Bley,  Daniel 
S.  Connell,  Henry  R.  Stratmeier,  Albert  Stratmeier,  Walter 
L.  Taylor  and  William  G.  Wesp,  all  of  Hambui^,  N.  Y. 


The  Bani  of  the  United  States  of  the  Borough  of  Manhattan, 
city  of  New  York,  has  filed  with  the  state  banking  department 
for  examination,  its  certificate  of  incorporation.  The  directors 
are:  Emanual  Allmayer,  H.  Louis  Jacobson,  William  Tager, 
Hmry  Loeb,  of  New  York,  N".  Y.,  and  Israel  Sbapero  of  ArvMi^ 
L.  I. 


The  state  banking  department  has  issued  to  the  Voorheesville 
Savings  and  Loan  Association  of  Voorheesville,  Albany  County, 
N.  Y.,  a  certificate  of  authorization.  The  directors  are:  Frank- 
lin E.  Vosbui^h,  William  W.  Crannell,  William  H.  Relyea,  O. 
B.  Vunck,  John  C.  Guffin,  James  Cummings,  W.  F.  Shaw,  J.  L. 
Whitbeck,  Charles  L.  Canton,  George  A.  Hallenbeck,  Albert 
Vanderpoel,  all  of  Voorheesville,  N.  Y.,  and  Frederic  V.  Griea- 
man,  of  Albany,  N.  Y. 

A  certificate  of  authorization  has  also  been  iesued  by  the  state 
banking  department  to  the  County  Safe  Deposit  Company,  of 
White  Plains,  N.  Y.  The  directors  are :  Frederick  Qdler,  John  J. 
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Riker,  James  F.  Horan,  Russell  Marston,  Lewis  B.  Gawtry, 
Cornelius  R.  Agney,  Elias  W.  Dusenberry,  of  New  York,  N.  Y. ; 
and  Joseph  H.  Head,  J.  Douglas  Mead  and  Cornelius  P.  Young, 
of  White  Plains,  N.  Y, 

The  Bank  of  Dderan,  N.  Y.,  has  filed  with  the  state  banking 
d^artment  for  examination  its  certificate  of  incorporation.  Its 
directors  are:  R.  C.  Pingrey,  J,  F.  Sproul,  V.  R.  Lynde,  L.  G, 
Jonee,  C.  S.  Persona,  J.  0.  Walidorff,  J.  B.  Howe,  E.  L.  Whiting, 
Eugene  S.  Oyer,  all  of  Delevan,  N.  Y. 
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Bkpobt  of  Public  Health  Commission. 

Truumitted  to  the  J^sislaturp,  March  11,  1913. 

In  my  message  addressed  to  you  od  February  nineteenth, 
transmitting  the  report  of  the  public  health  commission  appointed 
by  me  on  January  tenth,  and  urging  its  adoption,  I  stated  that  a 
draft  of  a  bill  to  carry  these  reeommeudations  into  effect  would 
follow,  I  beg  to  submit  such  a  draft  herewith,  and  to  earnestly 
urge  its  early  and  favorable  consideration  at  your  hands. 

The  chief  esecutive  of  the  1'nited  States,  in  his  inaugural 
address,  said: 

"  Nor  have  we  studied  and  perfected  the  means  by  which  gov^ 
ernment  may  be  put  at  the  service  of  humanity  in  safeguarding 
the  health  of  the  nation,  the  health  of  its  men,  and  its  women, 
and  its  children,  as  well  as  their  rights  in  the  struggle  for  exist- 
ence. This  is  no  sentimental  duty.  The  firm  basis  o£  govern- 
ment is  justice,  not  pity.     These  are  matters  of  justice." 

This  bill  ia  a  justice-promoting  measure.  By  its  enactment 
the  state  would  perform  in  a  more  nearly  adequate  degree  the 
imperative  duty  resting  upon  it  to  protect  the  health  of  its  citi- 
zens. This  measure,  i£  enacted,  would  place  the  state  of  New 
York  in  the  front  rank  of  those  stales  in  which  the  people,  through 
their  duly  constituted  representatives,  have  taken  wise  and  far- 
sighted  action  to  promote  health,  vigor  and  efficiency. 

WiLLIAU    SiTLZEB. 

Albany,  March  11,  1913. 

(The  bill  referred  to  in  the  foregoing  mcMnge  is  Senate  Bill  No.  liSt,  Int. 
1242,  introduced  by  Mr.  Seeley  March  12,  1913,  copiM  of  which  ma;  be  famd 
by  applying  to  the  publiahen  of  the  State  Department  Beport*. —  Bditou.} 
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Upon  my  induction  into  the  office  of  governor  of  this  state, 
I  found  that  the  e'xpenses  of  the  administration  of  the  govern- 
ment of  the  state  had  aevcra]  times  multiplied  during  the  past 
generation,  and  that  the  expenses  had  mounted  to  so  startling 
a  figure  that  an  investigation  of  the  causes  for  such  result  was 
imperative,  in  order  that  the  people  of  the  state,  who  are  obliged 
to  furnish  the  revenue  for  the  support  of  government,  might  be 
advised  thereof,  and  in  order  that  application  of  sound  business 
and  financial  principles  to  the  affairs  of  the  state  might  be 
advanced. 

In  mj  first  message  to  the  legislature,  I  invited  attention  to  this 
most  important  subject;  and,  actuated  by  a  desire  to  safeguard 
the  rights  of  the  people  and  to  give  them  a  wise  and  economical 
business  administration  of  the  state's  affairs,  I  availed  myself 
of  the  authority,  granted  to  the  governor  by  the  executive  law, 
to  appoint  a  committee  to  couiluct  such  investigation.  The  report 
of  that  committee  is  now  before  me,  and  I  herewith  transmit  it 
to  the  legislature.  It  ia  so  complete,  concise  and  intelligent  that 
an  analysis  of  it  in  this  message  is  not  only  unnecessary,  but,  in 
my  judgment,  it  would  be  unwise  for  me,  by  such  analysis,  to 
divert  attention  from  the  report  itself,  which  is  worthy  of  the 
attentive  reading  and  careful  consideration  of  every  member  of 
the  legislature,  and  of  the  people  generally  throughout  the  state. 
Therefore,  it  seems  to  me  wiser  to  submit  the  report  of  the  com- 
mittee of  inquiry  to  the  legislature  with  my  general  recommenda- 
tion that  it  be  approved,  and  that  the  bills  which  are  suggested 
be  enacted  into  laws. 

If  the  notion  has  taken  lodgment  in  any  mind  that  the  pre- 
rogatives of  the  legislature  have  been  in  the  least  invaded  by  the 
work  of  the  committee  of  inquiry,  a  moment's  reflection  will  dissi- 
pate that  view.  There  has  been  no  effort,  in  any  way.  to  interfere 
with  the  constitutional  power  of  the  legislature;  and,  beyond  that, 
the  committee  of  inquiry  has  carefully  avoi<Icd,  as  a  reading  of 
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the  report  will  demonstrate,  any  appearance  of  the  assumption 
of  interference  with  the  recognized  authority  of  the  co-ordinate 
branches  of  the  state  government. 

Thus  it  will  be  readily  appreciated  that  the  conomittee  of 
inquiry  omitted  all  investigation  as  to  the  legislative  and  judicial 
branches  of  the  state  government.  It  devoted  its  efforts  to  investi- 
gations with  respect  to  the  administration  of  the  state's  affairs 
for  the  purpose  of  suggesting  necessary  economies  and  recom- 
mending the  promotion  of  eificieuey  in  such  administration.  The 
results  of  its  labors  will,  1  have  no  doubt,  be  appreciated  by 
the  legislative  branch  of  the  state  government,  as  it  is  by  the 
executive. 

In  the  organization  of  the  committee  of  inquiry,  my  anxious 
endeavor  was  to  secure  the  services  of  wise  and  competent  men 
who  could  be  depended  upon  to,  disinterestedly  and  without 
malice  or  partisanship,  devote  themselves  to  the  important  work 
committed  to  them.  The  result  of  the  committee's  work  abun- 
dantly justifit^j  my  confidence  in  its  membership.  The  remark- 
able industry  and  energy  of  the  committee  cannot  be  too  highly 
commended.  In  an  all  too  brief  period  of  time,  it  has  performed 
extensive  and  arduous  labors  with  a  thoroughness  that  challenges 
favorable  comparison  with  the  work  of  any  public  investigation 
of  which  I  am  aware. 

The  untirinj^  devotion  of  its  members  to  the  accomplishment 
of  the  lofty  purposes  of  the  investigation  has  set  a  standard  and 
furnished  an  example  of  patriotic  endeavor,  which,  it  is  hoped, 
will  be  emulated  in  the  future.  Its  work  commands  the  admira- 
tion of  public  ofScials,  and  compels  the  gratitude  of  the  people  of 
the  state. 

The  chairman  of  the  committee,  John  N.  Carlisle,  is  one  of 
the  leading  lawyers  of  the  state,  and  a  citizen  of  the  true  puMie 
spirit,  as  well  as  a  man  of  the  highest  character  and  the  broadest 
capacity.  The  second  member  of  the  committee,  John  H. 
Delaney,  has  earned  his  way  to  recognition  in  the  business  world 
as  a  wise  administrator,  and  has  now  taken  his  place  in  the  public 
life  of  the  state  as  a  citizen  devoted  to  the  general  welfare.     Tlie 
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third  member  of  the  committee,  H.  Gordon  Lynn,  has  earned 
an  enviable  reputation  as  an  accountant,  and  a  systematizer  of 
business  management.  lu  addition  to  his  expert  knowledge,  he 
brought  to  bear  upon  the  work  of  the  committee  his  thorough 
acquaintance  with  affairs  of  public  accounting  gathered  in  the 
city  of  Kew  Vork,  all  illuminated  by  his  pronounced  devotion  to 
the  cause  of  economic,  efficient  and  good  government. 

The  counsel  to  the  committee,  John  T.  Norton,  is  deputy 
attorney-general,  former  member  of  assembly,  former  corpora- 
tion counsel  of  the  city  of  Troy,  honored  by  his  party  by  a  nomi- 
nation for  the  office  of  secretary  of  state,  and  last  year  endorsed 
by  the  bench  and  bar  of  this  vicinity  for  nomination  for  the  office 
of  associate  justice  of  the  Court  of  Appeals.  He  is  recognized  as 
one  of  the  most  able  and  scholarly  lawyers  in  practice  in  this  state. 

Naturally,  from  their  character  and  experience,  these  distin- 
guished public  servants  aimed  at  the  highest  ideals,  and  the  only 
regret  that  comes  to  me  is  that  such  devoted  service  to  the  people 
was  necessarily  for  only  eo  limited  a  period.  They  have  done  a 
splendid  work.  They  have  saved  the  taxpayers  millions  of  dollars. 
They  have  confirmed  my  confidence  in  their  ability.  They  have 
earned  the  gratitude  of  the  people  of  the  state. 

It  is  the  recommendation  of  the  committee  of  inquiry  in  its 
report  that  the  great  work  which  it  has  thus  hastily,  but  with 
remarkable  thoroughness,  accompliahed,  should  not  be  a  passing 
wiirk  of  wisdom,  to  be  read,  admired,  commended  and  then 
neglocled. 

In  a  somewhat  similar  effort  to  promote  efficiency  and  economy 
in  the  administration  of  the  federal  government,  more  than  two 
years  have  been  occupied  by  a  commission  at  Washington.  The 
work  of  the  committee  of  inquiry,  during  the  brief  space  that  has 
intervened  since  the  beginning  of  this  year,  will  not  suffer  by 
<-<imparison  with  the  two  years'  work  performed  at  Washington. 

If  efficiency  and  economy  in  the  administration  of  the  state's 
atTuirs  are  to  be  furthered  and  made  a  permanent  endeavor,  the 
work  must  be  continued.  The  committee  recommends  the  estab- 
liNhincnt  of  a  department  of  efficiency  and  economy,  and  wisely 
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supplemeotfl  that  recoaunendatioa  bj  legislation  which  will 
uphold  the  hands  of  the  commisaioner  of  efficiency  and  economj 
by  putting  into  operation,  for  the  general  welfare  of  the  people, 
a  BTstematic  business  and  financial  management  of  the  state's 
business  and  financial  affairs.  It  is  high  time  the  state  of  New 
York  was  placed  on  a  business  basis  in  the  administration  of  its 
affairs. 

If  the  legislature  will  approve  these  recommendations,  a  long 
step  forward  in  the  interest  of  efficient  and  economic  administra- 
tion will  be  at  once  taken,  and  a  permanent  policy  will  be  estab- 
lished which  will  reduce  to  the  minimum  the  expenses  of  the 
administration  of  the  state's  government;  and,  thus,  the  interests 
of  the  taxpayers  throughout  the  state  will  be  safeguarded  against 
waste,  extravagance  and  inefficiency. 

With  the  interests  of  the  people  at  large  before  our  minds,  it 
seems  to  me  that  it  is  the  imperative  duty  of  the  legislative  and 
executive  branches  of  the  state  government  to  regulate  the  busi- 
ness management  of  the  state's  affairs  upon  the  lines  advised  by 
the  committee.  I  am  convinced  that  there  is  no  room  for  doubt 
as  to  the  wisdom  of  adopting  this  course. 

It  is  therefore  without  hesitation  and  with  die  full  conscious- 
ness that  I  am  performing  to  the  extent  of  my  constitutional 
authority  a  patriotic  duty  to  the  people  of  the  state,  that  I 
recommend,  the  enactment  into  law  of  these  measures  for  the 
promotion  of  efficiency  and  economy  in  the  administration  of  the 
state's  business  and  financial  concerns. 

The  legislation  recommended  by  the  committee  of  inquiry  has 
had  my  most  careful  consideration.  Its  wisdom  is  abundantly 
justified  in  the  committee's  rcptirt.  It  rests  upon  good  reason. 
These  progressive  measures  have  been  (lai-efully  prepared.  They 
are  in  the  interest  of  the  people.  They  define  a  wise  public 
policy.  Their  enactment  into  laws  will  rebound  to  the  credit  of 
the  legislature  that  approves  them. 

The  work  of  the  committee  of  inquiry  has  inaugurated  a  busi- 
ness system  for  the  stste.  The  old  methods  of  waste  and  extrava- 
gance, or  worse,  must  be  discarded.    The  people  demand  an  honest 


Dig,, z.d  by  Google 


Diversion  of  Watebb  of  Niaoaka  Bivek.  537 

TninBDiitUd  to  the  Legislature,  April  7,  1BI3. 

and  efBcient  business  adminiBtration  of  their  aSairs.  Thcv  iirc 
entitled  to  nothing  leas.  If  the  reconunendationa,  herewith  sub- 
mitted, shall  find  place  in  the  body  of  the  state's  law,  the  great 
Empire  State  of  New  York  will  take  the  place,  which  rightly 
belongs  to  it,  at  the  head  of  its  sister  states,  furnishing  to  its 
people  a  wiae,  honest,  efficient  and  economical  administration  of 
government.  The  people  of  the  state  so  demand.  It  is  our  duly, 
as  representatives  of  the  people,  to  ^lact  this  demand  into  law. 
William  Sulzsb, 
Albany,  March  24,  1918. 


DlVERSON  OF  WaTEBS  OF  NiAQAKA  ElVEB. 
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On  the  third  instant  the  attomey-genetal  wrote  me  a  letter 
regarding  the  diversion  of  the  waters  of  the  Niagara  river  for 
hydro-electric  power,  which  is  aa  follows: 

"  STATE  or  NEW  YORK, 
*'  Office  of  the  Attoksey-Gbhbral, 

"Albany,  April  3,  1913. 
"To  His  Excellency,  Goveekor  Sclzek,  Albtmy,  N.  Y.: 

"My  deah  Governor  Sdlzee. —  I  believe  that  the  situation 
in  resppct  to  the  diversion  and  use  of  the  waters  from  Niagara 
River  for  hydro-elec-tric  power,  as  at  present  permitted,  should 
receive  the  prompt  attention  of  the  If^islature  oi  the  State  of 
Xcw  Yurk, 

"  The  title  to  the  center  of  Niagara  River,  both  in  the  bed 
of  the  stream  and  in  the  waters  that  paaa  over  it,  is  in  the  State 
of  New  York,  subject  to  such  rights  as  individual  riparian 
owners  may  have,  and  subject  also  to  federal  control  in  the 
interests  of  commerce,  and  for  the  purpose  of  protecting  the 
navigability  of  the  stream. 

"  I  believe  that  fedenil  coritrol  under  the  Constitution  is  lim- 
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ited  to  these  two  purposes,  and  that  the  federal  government  has 
not  power  to  regulate  the  diversion  of  water  for  power  purposes, 
or  for  any  purpose  other  than  that  expressly  given  it  in  the 
federal  Constitution. 

"  On  January  11,  1909,  the  United  States  government  and 
Great  Britain  entered  into  a  treaty  for  the  purpose  of  regulating 
the  diversion  of  water  from  the  Niagara  Kiver,  which  treaty 
permitted  a  diversion  not  to  exceed  twenty  thousand  cubic  feet 
per  second  on  the  American  side  of  the  river.  The  federal 
government,  pursuant  to  the  terms  of  this  treaty,  enacted  a  law 
known  as  the  Burton  Act,  which  prohibited  a  diversion  in  excess 
of  fifteen  thousand  six  hundred  cubic  feet  per  second,  and  which 
empowered  the  Secretary  of  War  to  issue  permits  under  the 
limitations  of  this  Act  for  the  use  of  the  waters  of  the  river  for 
power  purposes.  Pursuant  to  this  power,  the  Secretary  of  War 
issued  a  permit  to  the  Niagara  Falls  Power  Company  and  to  the 
Hydraulic  Power  Company  of  Niagara  Falls,  permitting  the 
former  to  divert  eight  thousand  six  hundred  cubic  feet  per 
second,  and  the  latter,  six  thousand  five  hundred  cubic  feet  per 
second ;  aggregating  a  total  of  fifteen  thousand  one  hundred  cubic 
feet  per  second,  or  five  hundred  cubic  feet  per  second  less  than  the 
diversion  permitted  by  the  Burton  Act 

"  The  State  of  New  I'ork  has,  during  the  past  two  years, 
vigorously  opposed  the  principle  of  federal  control  as  embodied 
in  the  Burton  Act,  and  was  represented  before  the  Committee 
on  Foreign  Affairs  in  Congress  repeatedly  in  opposition  to  liie 
extension  of  that  Act,  which  expired  on  March  4,  1913;  since 
which  time  there  has  been  no  federal  control  of  the  diversion  of 
the  waters  of  Niagara  River,  unless  the  permits  issued  under 
the  Burton  Act  are  still  valid,  which  I  do  not  believe. 

"An  investigation  of  this  matter  was  made  by  Colonel  Lucas, 
eraployed  as  consulting  engineer  by  the  Canal  Board.  I  have 
his  report  before  me,  which  is  to  the  effect  that  since  the  expira- 
tion of  the  Burton  Act  the  Niagara  Falls  Power  Company  haa 
been  using  about  ten  thousand  five  hundred  cubic  feet  of  water 
per  second,  and  the  Hydraulic  Power  Company  of  Niagara  Fall? 
jibntit  nine  thousand  five  hundred  cubic  feet  per  second,  or  a  total 
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diversion  of  twenty  thousand  cubic  feet  per  second,  being  the 
total  amount  permitted  to  be  diverted  from  the  river  by  the  treaty 
between  this  country  and  Great  Britain. 

"  The  report  of  Colonel  Lucas  as  to  the  amount  now  being 
diverted  is  based  upon  admissions  of  the  officers  of  the  companies. 

"  I  submit  for  your  consideration  a  brief  memorandum  of  the 
facta  and  a  discussion  of  the  law  applicable  thereto,  as  I  undei^ 
stand  it 

"  The  HvDRAtiLic  Poweb  Compaht  op  Niagara  Falls. 

"  The  Hydraulic  Power  Company  takes  water  from  the  river 
and  conducts  it  by  a  canal  fourteen  by  one  hundred  feet,  through 
the  City  of  Niagara  Falls  for  a  distance  of  about  one  mile  to  its 
power  plant,  dropping  the  water  in  penstocks  to  the  turbines 
below,  securing  a  head  of  about  two  hundred  and  twelve  feet. 

"  I  believe  this  diversion  cannot  be  legally  made  as  a  riparian 
owner.  As  such  owner  the  company  may  have  the  right  to  use 
the  water  in  front  of  its  property  for  power  or  other  purposes. 
But  I  do  not  think  the  right,  if  it  exists,  justifies  the  diversion 
of  the  water  from  the  river  as  it  is  diverted  by  the  canal  used  by 
the  company,  notwithstanding  the  fact  that  the  water  is  returned 
to  the  river  below  the  plant  of  the  company. 

"  In  addition  to  its  riparian  rights,  however,  this  company 
secured  from  the  legislature  in  1896  (Chapter  908)  an  act  recog- 
nizing and  confirming  the  right  of  the  company  to  take,  draw, 
use  and  lease  and  sell  to  others  the  waters  of  Niagara  Biver  for 
domestic,  municipal,  manufacturing,  fire  and  sanitary  purposes, 
and  also  to  develop  power  therefrom  for  its  own  use  and  to  lease 
and  sell  to  others  to  use  for  manufacturing,  heating,  lighting  and 
other  business  purposes;  the  quantity  being  limited  and  restricted 
to  such  amounts  of  water  as  may  be  drawn  by  means  of  the 
hydraulic  canal  of  said  company,  which  canal  is  limited  to  a 
width  of  one  hundred  feet  and  to  a  depth  and  slope  suflicient  to 
carry  at  all  times,  a  maximum  uniform  depth  of  fourteen  feet 
of  water.  This  act,  however,  provides  that  the  rights  therein 
granted  and  conferred  shiill  not  impair  the  practical  navigation 
of  Niagara  River.     'J'liis   att   rccoguizca  an  existing  right,  but 
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limits  its  exercise.  -It  does  not  in  express  terms  undertake  to 
grant  any  right  or  powers  to  the  company  in  addition  to  those 
theretofore  appurtenant  and  exercised  as  riparian  owner. 

"  I  believe,  therefore,  that  whatever  rights  the  company  now 

haa  to  divert  water  from  the  Niagara  River,   without  passing 

upon  the  validity,  at  this  time,  of  the  permits  issued  by  the  Secre- 

.   tary  of  War  under  the  Burton  Act,   must  be  justified  by  ita 

ripu-ian  ownership,  and  not  by  any  grant  from  the  legislature. 

"  Niagara  Falls  Poweb  Compaht. 

"  This  company  takes  water  from  the  river  at  a  point  south 
of  the  intake  of  the  Hydraulic  Company,  and  conducts  it  by  a 
surface  canal  to  its  power  plant,  which  lies  a  hundred  feet,  or 
thereabouts,  east  of  the  river,  dropping  the  water  by  penstocks 
about  one  hundred  and  thirty-six  feet  into  the  turbines,  whence 
it  is  discharged  below  the  Falls  by  a  subterranean  tunnel  running 
imder  the  City  of  Niagara  Falls. 

"  This  company  has,  from  time  to  time,  received  from  the  legis- 
lature grants  which,  if  valid,  are  sufficient  to  authorize  it  to  take 
water  from  the  river  for  power  purposee,  and  to  generate  power 
in  the  shape  of  electricity  or  otherwise.  I  am  informed,  however, 
that  this  company  asserts  its  right  to  the  diversion  of  these  waters 
as  riparian  owner.  The  grant  from  the  legislature.  Chapter  513 
of  the  Laws  of  1892,  limits  the  diversion  of  water  to  such  an 
amount  as  shall  be  sufficient  to  produce  two  hundred  thousand 
effective  horse  power.  The  act  also  provides  that  the  grant 
thereby  made,  as  well  as  any  former  grant,  shall  not  be  considered 
as  conferring  an  exclusive  right,  or  any  right  to  infringe  upon 
the  State  Reservation,  nor  the  right  to  obstruct  navigation  in  the 
Niagara  River. 

"As  regards  the  company's  riparian  rights,  I  am  of  the  opinion 
that  this  would  not  justify  the  diversion  of  the  water  out  of  the 
bed  of  the  river  to  the  distance  that  it  is  now  diverted,  notwith- 
standing the  fact  that  it  is  afterwards  returned  to  the  river.  The 
company  must,  therefore,  be  prepared  to  justify  its  use  of  the 
water  under  the  legislative  grants  mentioned  and  under  the  per- 
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mits  issued  by  the  Secretary  of  War.  Inasmuch  as  the  Burton 
Act  has  expired,  under  which  the  permits  of  the  Secretary  of 
War  have  been  issued,  I  am  not  prepared  to  say  that  these  permits 
have  any  further  validity  or  that  any  diversion  of  water  from 
the  river  can  be  justified  under  these  permits. 

"  Neither  company  pays  the  Stat©  any  revenue.  In  this  con- 
nection it  is  important  to  observe  that  the  Canadian  companies, 
for  diversion  of  the  water  from  the  Canadian  side  of  the  river, 
pay  the  following  rentals: 

"  $1.50  for  each  horse  power  up  to  twenty  thousand; 
*'  $1.00  for'the  next  ten  thousand  horse  power; 
"  $.75  for  tlie  next  ten  thousand  horse  power ; 
"  $.50  for  every  horae  power  thereafter. 

*'  Kecommendations. 

"  I  believe  it  to  be  incumbent  upon  the  State  of  New  York  to 
act  promptly  with  a  view  to  protecting  the  scenic  grandeur  of 
the  Niagara  River  and  its  navigability.  This  the  State  may  do 
in  its  sovereign  right  and  capacity ;  and  this  the  State  should  do 
in  view  of  the  fact  that  the  Burton  Act  has  expired  and  that 
express  federal  control  over  the  diversion  of  waters  from  the  river 
has  thereby  ceased. 

"  I  believe  it  to  be  the  duty  of  the  State  to  recognize  the  pro- 
visions of  the  treaty  between  this  country  and  Great  Britain, 
which  prohibits  the  diversion  ou  the  American  side  of  the  river 
exceeding  twenty  thousand  cubic  feet  per  second.  It  is,  indeed, 
probable  that  the  limitation  should  be  restricted  to  that  estab- 
lished by  the  federal  government  in  the  Burton  Act,  namely,  to 
fifteen  thousand  six  hundred  oiibic  feet  per  second.  At  least, 
no  diversion  should  be  permitted,  I  believe,  beyond  that  amount 
until  a  thorough  examination  of  the  matter  indicates  that  the 
beauty  of  the  Falls  would  not  be  impaired  by  a  diversion  of  a 
larger  quantity  of  water. 

"  Whether  or  not  the  companies  at  present  using  the  waters  of 
the  Niagara  River  without  compensation  may  be  restrained  from 
so  doing,  or  whether  or  not  the  franchises  heretofore  granted  by 
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the  State  may  be  rescinded,  are  matters  that  may  be  attended  to 
hereafter  id  the  courts.  Legislative  action,  however,  I  believe 
to  be  imperative  at  this  time,  along  the  lines  above  suggested. 

"  It  may  not  be  wise  for  the  State  at  this  time  to  take  any 
action  that  would  adversely  affect  the  property  interests  that 
have  been  acquired  under  the  permits  heretofore  granted.  In 
view  of  the  fact,  however,  that  these  companies  have  received  these 
enormous  benefits  without  compensation,  I  suggest  the  advisa- 
bility of  imposing  a  special  franchise  tax  upon  the  franchises 
received,  or  upon  the  profits  of  the  companies,  until  such  time 
as  the  State  shall  have  adopted  a  policy  of  dealing  with  tlie  surplus 
waters  of  navigable  streams. 

"All  of  which  is  respectfully  submitted. 

"  (signed)  Tuouab  Cabmodt, 

"A  ttomey-Oeneral." 

'  This  able  exposition  of  the  subject  matter  by  the  distinguished 
attorney-general  speaks  for  itself,  and  I  concur  substantially  in 
bis  recommendations  that  the  legislature  should  now  take  prompt 
action  in  the  premises  with  the  view  of  protecting  the  scenic 
grandeur  of  Niagara  Falls,  and  conserving  the  rights  of  the 
people  of  the  state. 

The  Stale  of  New  York  is  committed  to  the  policy  of  conserv- 
ing al!  of  its  natural  resources,  and  particularly  of  developing 
its  vast  waterpowers  so  that  they  can  be  utilized  for  the  benefit 
of  all  the  people. 

William  Sclzbb. 

Albany,  April  7,  1913. 


Ballot  Refobm  and  Direct  Primabibm. 

TranBinltted  to  the  Leciiltture  April  10,  1913. 

As  the  legislative  session  is  drawing  to  &  close,  I  deem  it  my 
duty,  in  the  interest  of  the  general  welfare,  to  again  call  your 
attention  to  the  insistent  demand  of  the  people  throughout  the 
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state  for  a  reform  of  the  election  laws;  for  &  more  eimple  and 
shorter  ballot;  and  for  direct  state-wide  primaries. 

To  that  end  I  renew  my  reeommendationa  that  the  legislature 
take  up  these  very  important  questions  without  further  delay  and 
pass  bills  ere  the  adjournment  for  their  accomplishment 

The  democratic  party  in  convention  assembled,  at  Syracuse, 
adopted  the  following  plank  as  a  part  of  its  platform : 

We  favor  the  amendment  of  existing  election  laws  trhereTCr  experience  has 
demonstrated  that  changes  are  neceaiury  to  improve  their  effective  operation 
and  to  decrease  the  expense  of  elections;  and  in  particular  to  facilitate  the 
malting  of  independent  nominations. 

We  condemn  the  republican  assembly  of  1612  for  refusing  to  join  the  demo- 
cratic senate  in  passing  tlie  Loomia  bill  which  reduced  the  expense  of  electioos 
by  decreasing  the  number  of  days  of  registration  and  lowering  tbe  aalariee 
of  election  officiate. 

The  democratic  party  was  the  tlrst  to  recognize  the  demand  for  a  state-wide 
direct  primary  and  so  declared  in  the  Bochegter  platform  of  1610  and  the 
democratic  legislature  of  1611  despite  republican  opposition  enacted  the  first 
state-wide  direct  primary  law  in  the  tiietory  of  the  atate.  We  again  declare 
in  favor  of  tbe  principle  of  the  direct  primary  and  vie  pledge  our  legislature 
to  adopt  such  amendments  to  the  existing  laws  as  vrill  simplify  and  perfect 
the  direct  primary  system. 

The  progressive  party  in  its  convention,  last  fall,  adopted  the 
following  plank  as  a  part  of  its  platform: 

We  pledge  tbe  enactment  of  a  real  direct  primary  law  applicable  to  every 
elective  office  and  a  presidential  preference  primary  law. 

The  republican  party  in  its  convention,  last  year,  adopted  the 
following  plank  as  a  part  of  its  platform : 

We  favor  the  short  ballot,  surrounding  primary  elections  with  tbe  same  safe- 
guards as  regular  elections,  the  direct  election  of  party  committees,  the  direct 
nomination  of  party  candidates  in  congresaional,  senatorial,  assembly,  county 
and  municipal  subdivisions,  and  the  direct  election  of  delegates  to  stat«  con- 
ventions, with  the  Tipht  of  party  electors  to  directly  express  their  preference 
for  nominations  for  state  offices  if  they  so  desire. 

We  further  advocate  that  the  cumbersome  method  of  nomination  of  inde- 
pendent candidates  for  offices  by  petition  he  simplified  so  that  those  who  are 
dissatisBed  with  the  nominations  made  by  regular  political  parties  may  have 
tbe  names  of  their  candidates  placed  upon  the  ballot  in  a  less  burdensome  way. 

It  is  thus  apparent  that  all  the  political  parties  in  our  state  are 
irrevocably  committed  to  these  salutary  reforms.     As  a  matter 
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of  fact  all  the  members  of  the  l^;islature  are  bound  by  these 
pledges,  and  will  be  false  to  their  promises  unless  legislation  is 
enacted  at  this  session  for  electoral  reform  and  a  etate-wide  direct 
primary. 

In  m;  message  to  the  legislature  at  the  beginning  of  the  year 
I  said :  "  We  are  pledged  to  the  principle  of  direct  primary 
laws  state-wide  in  their  scope  and  character,  and  I  urge  the 
adoption  of  such  amendments  as  will  simplify  the  procedure  and 
make  complete  and  more  effective  the  direct  primary  system  of 
the  state." 

Believing  as  I  do  in  these  reforms  I  renew  my  recommendations, 
and  unhesitatingly  affirm  that  nothing  will  gratify  me  more  than 
to  be  able  to  attach  my  signature  to  bills  that  will  give  the  people 
of  the  state  the  best  election  laws  and  the  most  complete  direct 
primary  law  possessed  bv  any  state  in  the  Union. 

It  is  my  opinion  that  the  people  of  the  state  are  in  faror  of 
nominating  all  candidates  for  elective  office  from  governor  and 
United  States  senator  down  to  constable.  The  primary  law  should 
be  as  simple,  and  as  honest,  and  as  practicable,  as  legislation  can 
make  it  Every  safeguard  now  thrown  around  the  ballot  box  on 
election  day  should  be  invoked  to  protect  the  ballot  box  on  primary 
election  day. 

The  electors  can  rely  on  me  to  favor  these  changes  in  our  election 
laws  as  I  shall  every  other  reform  to  restore  the  government  of  the 
people  to  the  people.  I  have  always  claimed  that  the  people  can 
be  trusted  to  conduct  their  government,  and  were  just  as  capable 
of  nominating  candidates  for  office  as  they  were  of  electing  candi- 
dates to  office.  In  a  government  such  as  ours  we  must  rely  on 
the  people,  and  we  should  legislate  iii  their  interest  and  to  pro- 
mote  their  welfara 

I  know  that  the  people  of  this  commonwealth,  in  common  with 
the  people  of  our  sister  states,  believe  that  if  they  are  qualified 
to  choose  by  their  votes  on  election  day  governors,  judges,  senators 
and  congressmen,  they  are  also  competent  on  primary  day  to 
nominate  these  same  officials,  not  some  of  these  officials,  but  all 
of  them,  and  I  therefore  urge  the  speedy  enactment  of  l^slation 


Dig,, z.d  by  Google 


Ballot  Sefobu  akd  Dibbct  Pbiuasucs.  545 

TrauBimtUd  to  the  L^isUture,  April  10,  1B13. 

that  will  make  every  candidate  for  public  office  the  choice  of  the 
people. 

If  it  ia  wise  to  trust  the  people  with  the  power  to  nominate 
aome  public  officers,  I  am  sure  it  is  wise  to  trust  them  with  the 
power  to  nominate  all  public  officers.  I  believe  it  is  aa  wise  to 
trust  them  to  nominate  a  governor  as  to  trust  them  to  nomintite 
a  constable,  and  as  wise  to  trust  them  to  nominate  a  judge  of  the 
court  of  appeals  as  to  trust  them  to  nominate  a  justice  of  the 
peace. 

The  people  have  been  given  this  power  in  man;  other  states  and 
they  have  used  it  to  bring  ubout  greatly  improved  conditions. 
Let  the  Empire  State  put  itself  in  line  with  the  foremost  slates 
in  all  the  Union,  by  favoring  nomiuatioiis  by  the  people,  for 
thus  only  can  we  secure  a  government  of  the  people. 

While  the  niaiu  defect  in  our  primary  law  is  that  we  have 
not  made  it  applicable  to  state  officers  yet  there  are  other  defects 
that  we  should  remedy.  Primary  ballots  in  some  districts  in 
New  York  city  have  been  from  eleven  to  fourteen  feet  in  length, 
and  a  law  placing  before  an  elector  on  primarj'  day  such  a  ballot 
as  this  deserves  the  ridicule  it  has  received.  Aa  long  as  assem- 
bly districts  are  made  the  unit  of  representation  such  ballots  will 
be  possible  and  I  recommejid  that  election  districts  instead  of 
assembly  districts  shall  be  made  the  unit  of  representation. 

I  also  recommend  the  abolition  of  all  committee  designations; 
the  prohibition  of  the  party  emblem  on  primary  ballots;  the  re- 
moval of  the  party  circle  from  the  primary  ballots ;  the  prohibi- 
tion of  the  use  of  party  funds  at  primary  elections ;  and  the  estab- 
lishment of  a  state  committee  membership  of  one  hundred  and 
fifty  —  or  one  for  each  assembly  district. 

I  further  recommend  reducing  the  number  of  names  required 
on  a  nominating  certificate;  the  authorization  of  registration  on 
primary  day ;  and  a  proper  limitation  of  the  amount  that  may  be 
expended  by  any  candidate  for  the  purpose  of  securing  a  nomina- 
tion. The  law  should  also  prescribe  the  expenses  which  may  be 
lawfully  incurred  in  connection  with  candidacies  for  nomiuation, 
and  should  insure  the  publicity  of  all  i 
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The  enactment  of  these  regulations  into  law,  will,  I  tun  con- 
fident, permit  the  voters  of  the  state  to  conetnict  political  organi- 
2Htioii3  from  the  boltom  iipwanls,  instead  of  pennitting  tliem  to 
be  constnicted  from  the  top  downwards.  The  power  which  con- 
trols organizations  is  usually  the  power  that  controls  nominations, 
and  the  power  which  controls  nominations  is  the  power  which  con- 
trols piililic  otKcials. 

How  vitally  important,  therefore,  that  this  power  should  be 
wielded  by  the  many  and  not  by  the  few.  The  changes  wliich  I 
advocate  in  our  primary  law  are  in  harmony  with  the  spirit  of 
tbe  times  and  of  democratic  institutions.  They  aim  to  restore 
to  the  people  rights  and  privileges  which  have  been  usurped  by 
the  few,  for  the  benefit  of  invisible  interests  which  aim  to  con- 
trol governmental  ofiicials,  to  pass  laws,  to  prevent  the  passage 
of  other  laws,  and  to  violate  laws  with  impunity.  To  these  invisible 
powers  I  am  now,  always  have  l>ecQ,  and  always  will  be  opposed. 

No  government  can  bo  free  that  does  not  allow  all  its  citizens 
to  participate  in  the  formation  and  execution  of  its  laws.  Every 
other  government  ia  a  form  of  despotism.  The  political  history 
of  recent  years  illustrates  the  truth  that  under  the  forms  of 
democratic  government  popular  control  may  be  destroyed,  and 
corrupt  infiuenccs,  through  political  oi^nization,  establish  a 
veritable  deapotiam. 

That  popular  government,  under  God,  shall  be  resurrected  and 
made  actual,  the  legislature  of  this  state  is  urged  to  carry  for- 
ward the  work  of  reforming  nnr  election  and  primary  laws,  ao 
that  in  matters  political  every  man  shall  count  for  one  and  no  man 
shall  count  for  more  than  one. 

William  Sulzeb. 

Albany,  April  10,  1913, 


Veto  of  Skxate  Direct  Primary  Bill. 
Transmitted  to  the  Senate,  April  24,  1613. 
I  herewith  return,  without  my  approval,  senate  bill  printed  No, 
1110,  entitled  "An  act  to  amend  the  Election  Law  generally." 
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This  bill  claims  to  be  the  fulfillment  of  the  pledges  of  the  last  . 
Democratic,  Bepublican  and  Progreseive  state  platforms,  and  pur- 
ports to  change  and  perfe«t  the  existing  primary  and  election 
laws,  in  efltablishing  genuine,  state-wide  direct  primaries  for  all 
candidates  to  be  elected  by  the  people. 

As  a  matter  of  fact,  the  bill  is  a  fraud,  and  does  nothing  of  the 
kind.    At  best,  it  is  a  miserable  makeshift. 

Let  me  state  that  I  have  given  careful  examination  and  much 
consid^ation  to  the  amendments  contained  in  this  bill.  It  is  m; 
conclusion,  as  I  believe  it  must  be  the  conyictton  of  any  faii^ 
minded  man  who  will  examine  this  measure,  that  the  slight 
amendments  made  to  the  existing  laws  are  mere  patchwork,  chang- 
ing only  a  few  minor  details  that  clearly  demonstrate  a  design  to 
tinker  with  a  grave  subject,  by  way  of  subterfuge,  in  order  to 
deceive  the  voters. 

These  amendments  will  accomplish  no  honest  reform,  and  would 
read  like  an  amusing  farce,  if  it  were  not  for  the  fact  that  the 
members  of  the  present  legislature  who  sanctioned  its  enactment 
are  irrevocably  pledged  and  bound  by  the  highest  moral  and 
political  obligations  to  pass  an  honest  and  a  genuine  state-wide 
direct  primary  law. 

Hence,  in  the  light  of  all  we  know  concerning  this  measure,  it 
must  be  branded  as  enacted  in  bad  faith;  wholly  fraudulent;  and 
A  glaring  breach  of  the  pledged  faith  of  every  member  of  the 
legislature.     There  is  no  escape  from  this  conclusion. 

This  measure  is  a  fraud  on  the  electors  of  the  state;  and  is  in 
no  sense  a  real  and  an  honest  state-wide  direct  primary  law ;  nor 
can  it  be  conceivably  said,  from  any  point  of  yiew,  to  fulfill  the 
pledges  in  the  state  platforms  of  the  respective  political  parties 
in  our  (<onunonweaUh. 

Among  the  many  shortcomings  of  the  bill,  it  may  be  pointed 
out  that  it  does  not  extend  the  system  of  direct  nominations  in  any 
way.  The  reduction  of  the  stipulated  number  of  signatures  for 
independent  nominations  to  a  minimum  of  five  per  cent  of  the 
votes  for  governor  in  a  political  unit,  would  actually  compel  an 
independent  candidate,  in  many  districta  in  New  York  city,  for 
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example,  to  obtain  a  greater  number  of  signatures  to  his  petition 
than  are  necessary  under  the  pres^it  law. 

The  bill  does  not  abolish  the  organization  column  on  the  pri- 
mary ballot  and  the  use  of  the  party  emblem.  The  su^ested 
change  in  the  style  of  ballot  is  not  a  change  at  all  in  the  system 
of  committee  representation,  and  necessarily  the  primary  ballots, 
particularly  in  New  York  city,  will  continue  to  reach  the  ridicu- 
lous and  scandalous  length  of  fourteen  or  more  feet. 

It  leaves  in  the  present  law  the  provision  for  state  otmventiona ; 
the  designation  of  candidates  by  politital  committees;  the  use  of 
the  party  emblem  by  the  organization  committees;  and  the  poaei- 
bility  of  voting  the  wliole  ticket  by  placing  a  cross  in  the  cirde. 
These  are  impediments  to  genuine  reform  in  our  election  and 
primary  laws,  which  the  citizens  have  the  right  to  expect  their 
representatives  in  tlie  present  legislature  to  eradicate  and  to 
abolisli. 

The  amendments  contained  in  the  bill  concerning  the  reduction 
of  the  number  of  registration  days  in  the  country  from  four  to 
two;  the  limitation  of  the  number  of  election  commissioners  ia  a 
county  to  two;  and  the  reduction  of  the  number  of  signers,  in 
some  cases  to  independent  petitions,  are  satisfactory,  as  far  as  they 
go,  but  these  possible  good  features  are  all  contained  in  the  state- 
wide direct  primary  bill,  which  I  caused  to  be  prepared,  and  to 
be  introduced,  for  the  consideration  of  the  present  legislature, 
after  I  became  thoroughly  convinced  that  the  preseit  members 
of  the  senate  and  the  assembly  did  not  intend  to  redeem,  in  this 
matter,  their  pledges  to  the  people. 

As  I  have  frequently  said  before,  and  which  I  desire  now  to 
reiterate  with  the  greatest  possible  sincerity  and  earnestness,  every 
member  of  the  present  l^islature  is  bound  by  the  highest  moral 
and  political  obligntiona  to  vote  for  genuine,  honest,  and  "state- 
wide "  direct  primary  law,  that  will  permit  the  voters  of  the  state 
to  construct  and  control  political  oi^nizations  from  the  bottom 
upward,  instead  of  permitting  them  to  be  constructed  and  ccm- 
trolled,  as  at  present,  from  the  top  downward.  It  must  be  d<Hie, 
OP  we  will  stand  convicted  of  deliberately  getting  office  under 
false  pretenses. 
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The  record  will  show  that  for  yeara  I  have  been  a  consiatent 
advocate  of  genuine  direct  primariee,  and  I  firmly  believe  that 
the  enactment  into  law  of  a  state-wide  direct  primary  bill,  along 
the  lines  of  the  measure  I  have  caused  to  be  [U'epared  and  to  be 
introduced  in  the  legislature,  will  accomplish  what  the  voters  de- 
sire, and  reflect  greater  credit  on  the  members  of  the  present 
l^l^lature  than  the  passage  of  any  other  act  that  can,  or  will  be 
presented,  for  the  consideration  of  its  members  this  year.  There 
should  be  no  adjournment  until  this  is  done.  Let  us  be  honest 
with  the  voters  and  keep  our  pledges  to  the  people.  At  all  events, 
as  the  governor,  I  shall,  and  if  the  legislature  does  not,  I  want 
the  voters  to  know  the  reason  why. 

When  we  consider  the  waste,  the  extravagance,  the  inefficiency, 
and  the  corruption,  which  have  recently  been  brought  to  light  in 
connection  with  the  administration  of  public  affairs  in  our  state, 
and  which  are  the  cause  of  painful  humiliation  to  every 
throughtful  and  patriotic  citizen,  all  due,  in  no  small  degree,  to 
the  fact  that  in  recent  years  political  power  has  been  gradually 
■lipping  away  from  the  people  who  should  always  control  it  and 
wield  it,  there  can  be  no  doubt  as  to  the  necessity  of  this  legis- 
lation and  as  to  our  duty  in  this  all-important  matter. 

Every  intelligent  citizen  is  aware  that  those  who  subvert  the 
government  to  their  personal  advantage  have  found  their  greatest 
opportunities  to  do  so  through  the  adroit  and  skillful  manipulation 
of  our  system  of  party  caucuses  and  political  conventions.  We 
have  been  given  lendership  dishonorable  to  the  various  political 
parties  of  the  state,  and  we  have  been  given  party  tickets  which 
reflect  this  dishonorable  leadership  in  disgraceful  secret  alliances 
between  big  business  interests  and  crooked  and  corrupt  politics. 
It  must  cease  or  our  free  institutions  are  doomed. 

The  honest  citizens  of  our  state  for  years  have  demanded  an 
end  to  these  shameful  conditions.  They  now  insist  on  primary 
reform,  thorough-going,  radical  and  direct  and  complete,  and  I 
would  be  unfaithful  to  these  salutary  demands  of  the  people  of 
this  state,  and  to  the  pledges  of  the  political  platforms  of  my  own 
party  if  I  were  to  give  my  official  approval  to  this  bill,  which 
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while  it  mi^t  do  somethiiig  to  improve  our  primary  law,  goes 
aucli  a  short  distance  in  the  right  direction  that  it  would  seem 
like  giving  a  stone  to  the  voters  when  the  pe<^le  are  asking  for 
bread. 

If  we  fail  to  make  our  system  of  direct  primaries  apply  to 
state  officers,  we  have  left  off  our  work  of  primary  reform  where 
the  people  expected  us  to  begin.  The  wide-spread  demand  for 
direct  primaries  in  our  state  found  its  origin  mainly  in  the  dis- 
satisfaction arising  from  the  failure  of  our  state  conventions  to 
faithfully  reflect  the  sentiments  of  the  party  voter*.  Every 
student  of  our  recent  political  history  knows  this,  and  no  one 
knows  it  better  than  I  do. 

In  withholding  executive  approval  of  this  bill  I  am  prompted 
by  the  hope  and  the  confidence  that  the  legislature,  ero  it  ad- 
journs, will  sincerely  redeem  the  promises  regarding  state-wide 
direct  primaries  of  the  political  platforms  of  the  Democratic,  the 
Republican,  and  the  Progressive  parties.  In  my  judgment  this 
must  be  done.  The  Democratic  platforms  as  adopted  in  the  last 
two  state  coBventions  are  explicit  declarations  for  "state-wide" 
direct  primary.  There  can  be  no  "  state-wide  "  direct  primary 
that  does  not  apply  to  all  state  officers.  Who  can  successfully 
deny  this? 

Any  proposition  less  than  this  begs  the  whole  question,  and 
violates  the  pledged  faith  of  all  the  parties  to  every  voter  in  the 
state.  I  am  now,  and  always  have  been  and  always  will  be  in 
favor  of  carrying  out  our  platform  ple<lge8  to  the  letter.  The  best 
way  to  strengthen  a  political  party  is  to  keep  faith.  I  want  to 
restore  to  the  people  of  the  state  the  complete  control  of  their 
state  government ;  to  afford  the  voters  of  the  state  the  freest  ex- 
pression of  their  choice  of  candidates  for  public  office ;  and  I  be- 
lieve that  my  pending  *'  state-wide  "  direct  primary  bill  embraces 
an  honest,  a  sincere,  a  comprehensive,  and  a  practical  plan  for 
these  accomplishments. 

Besides,  I  consider  that  my  "  state-wide "  direct  primary  bill 
is  an  absolutely  non-partisan  nipaanre,  which  faithfully  repro- 
dncee,  and  will  carry  into  practice,  the  pledges  of  the  three  gre«t 


Dig,, z.d  by  Google 


Traffic  on  Somdat.  551 

Filed  April  22,  1013. 

political  parties  coDcemed  in  the  last  state  election ;  and  that,  on 
its  merits,  it  will  meet  the  approval  and  have  the  support  and  the 
backing  of  a  large  majority  of  all  the  citizens  of  this  state.  I  am 
convinced  that  every  member  of  this  legislature  is  solemnly  bound 
in  honor  by  the  highest  moral  and  political  obligations  to  vote  for 
its  enactment ;  and  those  who  fail  to  do  so  will  be  forced  to  yield 
to  public  opinion  and  be  replaced  by  others  who  will  vote  to  give 
the  state  an  efficient  and  just  state-wide  direct  primary  law,  that 
will  embrace  every  office,  from  governor  down  to  constable. 

I»  it  unnecessary  for  me,  or  any  other  man,  to  say  that  in  con- 
tinuing the  delegate  system  in  nominating  state  officers,  electors 
are  not  allowed  to  nominate  directly?  In  continuing  the  delegate 
system,  we  are  therefore  ignoring  and  repudiating  our  platform 
pledges  and  betraying  the  people  with  false  pretenses.  I  shall 
not  be  a  party  to  such  repudiation ;  I  shall  not  indorse  such  a  be- 
trayal of  the  people.  No  political  party  can  make  me  a  political 
hypocrite. 

This  bill  is  disapproved. 

WiLLIAlC    SOLZEB. 

Ajubant,  April  24,  1913. 


Thaffio  on  Sunday. 

Memorandum  filed  with  assembly  bill  printed  No.  2147  entitled; 
"An  act  to  amend  the  Penal  Law,  in  relation  to  traffic  on  Sunday." 
Approved. 

This  law  amends  the  Penal  Code,  section  2147,  in  relation  to 
the  sale  of  certain  necessaries  of  life  during  limited  hours  on 
Sunday.  The  present  law  is  changed  so  as  to  provide  that  delica- 
tessen dealers  shall  not  be  considered  as  caterers ;  and  delicatessen 
dealers  may  serve,  sell  and  deliver,  cooked  and  prepared  foods 
between  the  hours  of  four  in  the  afternoon  and  seven-thirty  in  the 
evening  and  before  ten  o'clock  in  the  morning. 

At  present,  it  ia  a  well  known  fact  that  delicatessen  stores  in 
the  larger  cities  of  the  state  are  wide  open  all  day  Sunday.     This 
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bill  ia  in  substance  a  Sunday  closing  bill,  as  it  restricts  the  hours 
for  doing  business  to  a  total  of  six  und  one-half  hours  on  Suadav. 

Conditions  are  such  in  our  great  cities  that  it  would  be  a  hard- 
ship on  many  purchasers  of  necessaries  entirely  to  close  delica- 
tessen shops  all  day  Sunday.  Either  from  lack  of  money  or 
facilities  for  caring  for  a  two  days'  supply  of  food;  or,  as  is  the 
case  in  a  great  many  instances,  from  long  established  custom,  a 
large  number  of  our  citizens  buy  their  evening  meal  for  Sunday 
in  these  shops. 

This  bill  will  give  to  the  storekeeper  and  his  family,  his  clerks, 
and  his  assistants,  an  opportunity  to  attend  divine  service,  or 
secure  a  few  hours  for  needed  rest  or  recreation  on  Sunday. 

By  restricting  the  hours  of  opening  on  Sunday  to  the  time 
limited  by  this  bill,  I  am  convinced  that  no  great  inconvenience 
will  be  caused  to  the  purchasing  public,  who  patronize  these  shops, 
and  I  trust  that  his  law  will  be  strictly  enforced. 

Wm.  Sdlzbe. 

Albany,  April  22,  1913. 


Repeal  of  Long  Salxt  Chabtee. 

Memorandum  tiled  with  senate  bill  printed  Ko.  110,  entitled: 
"An  act  to  repeal  chapter  three  hundred  and  fifty-live  of  the  Laws 
of  nineteen  hundred  and  seven,  entitled  'An  act  to  incorporate  the 
Long  Sault  Development  Company,  and  to  authorize  said  company 
to  construct  and  maintain  dams,  canals,  power-houses  and  locks  at 
or  near  Long  Sault  Island,  for  the  purpose  of  improving  ihc 
navigation  of  the  Saint  Lawrence  river  and  developing  power 
from  the  waters  thereof,  and  to  construct  and  uiaiutain  a  bridge, 
and  carry  on  the  manufacture  of  commodities,'  providing  for  the 
repayment  to  such  company  of  certain  moneys  paid  by  it  under 
such  act  and  making  an  appropriation  therefor,"     Approved. 

Concerning  this  bill  I  sent  a  special  message  to  the  legislature, 
dated  January  13,  1913,  calling  the  attention  of  the  legislature 
to  the  fact  that  chapter  355  of  the  Laws  of  1907,  which  purported 
to  grant  a  charter  to  this  company  was,  without  doubt,  unconstitu- 
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tional,   and  demanding  ite  repeal   for  the  best  iBterests  of  the 
state. 

This  charter,  granted  by  the  legislature  to  the  Long  Sault  De- 
velopment Company,  was  not  only  violative  of  the  State  Consti- 
tution, but  its  provisions  were  in  other  respects  improvident,  un- 
wise and  indefensible,  both  from  an  industrial  and  an  economical 
point  of  view. 

The  repeal  of  the  charter  by  this  bill,  to  which  I  now  give 
my  approval,  will  secure  to  all  our  citizens  the  beneficial  results 
of  the  proper  development  of  our  natural  n-dources,  particularly 
of  our  now  unused  water  powers,  in  accordance  with  the  con- 
structive policy  of  real  conservation  to  which  the  state  of  New 
York  now  stands  committed. 

I  approve  this  bill, 

Wu.  SnLZEa. 

Albany,  May  8,  1913. 


Sai-b  of  Farm  Psoducth  on  Commission. 

Memorandum  filed  with  assembly  bill,  printed  Na  2337,  en- 
titled "An  act  to  amend  the  Agricultural  Law,  in  relation  to  the 
sale  of  farm  products  on  commission."    Approved. 

This  amends  the  Agricultural  Law,  by  adding  a  new  section 
12-a,  relating  to  the  sale  of  farm  products  on  commission,  by 
providing  that  on  and  after  July  1,  1913,  all  persons,  firms, 
associations  or  corporations,  receiving,  selling  or  offering  for  sale 
on  commis,-ion  within  this  state,  any  kind  of  fann  produce  shall 
pay  a  license  fee  of  ten  dollars  and  furnish  a  bond  of  three 
thousand  dollars  with  surety. 

This  bill  is  one  of  the  most  import-ant  agricultural  bills  pre- 
sented for  the  consideration  of  this  l^islature.  Some  r^ulation 
of  the  commission  business  has  been  demanded  by  the  farmers  of 
this  state  for  ten  years,  and  this  bill,  in  ita  present  form,  has 
the  support  of  the  State  Grange,  the  State  Fruit  Growers  Associa- 
tion, the  State  Agricultural  Society,  the  Commission  Merchants' 
League,  the  Fniit  and  Produce  Exchange  and  the  Butter  and 
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Egg  Dealers!  Association  of  New  York.  It  establisbea  the  prin- 
ciple that  the  commission  merchant  is  agent  and  trustee  for  the 
consignor  of  farm  produce,  and,  as  such  agent,  is  at  all  times 
responsible  to  such  consignor  for  an  honest  account  of  all  trans- 
actioQB  relating  to  the  sate  of  farm  produce  on  commission. 

This  bill  hurts  no  honest  dealer  and  will  insure  to  every 
shipper  of  farm  produce  a  stjuare  deal.  It  will  also  free  the 
markets  of  this  state  from  many  shady  transactions. 

WlLLIAU    SULZEB. 

AiBANT,  May  9,  1913, 


Ahti-Cocaink  Law. 

Memorandum  filed  with  assembly  hill,  printed  Noi  2388,  en- 
titled "An  act  to  amend  the  Penal  Law,  in  relation  to  the  sale 
or  possession  of  cocaine  or  encaiue."     Approved. 

This  is  a  good  bill  and  makes  it  illegal  to  possess  cocaine  in  any 
mixture  or  compound,  without  a  certificate  from  a  physician, 
unless  the  possessor  is  a  manufacturer,  dentist  or  veterinarian, 
and  these  may  possess  it  only  under  strict  limitations. 

The  bill  provides  that  cocaine  may  be  proscribed  by  a  physician 
for  a  patient  only  in  the  form  of  an  ointment  or  solution,  con- 
taining a  limited  percentage  of  the  drug. 

A  strict  enforcement  of  this  anti-cocaine  law  will  prevent  an 
abuse  of  this  terrible  drug,  and  have  a  tendency  greatly  to 
decrease  the  ravages  of  the  cocaine  evil  in  this  state. 

The  bill  is  in  the  interests  of  the  general  welfare,  a  reform 
in  the  right  direction,  and  meets  with  my  sincere  approval. 

Albany,  May  9,  1913. 

William  SuLZim. 


Workmen's  Compensation  Act. 

Memorandum  filed  with   senate  bill,   introductory  No.   1064, 

printeil  No.   :.'4;}0,  entitled;     "An   act  to  amend  the  insurance 

law,  in  relation  to  securing  compensation  to  workmen,  injured  in 
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the  conrae  of  their  employment,  and  repealing  certain  sections 
of  the  labor  law,  relating  thereto."    Not  approved. 

The  common  law  rule  that  the  individual  employer  was  re- 
sponsible for  injuries  only  where  he  was  personally  at  fault  has 
been  generally  discarded  by  enlightened  states  as  unsuitable  to 
modern  industrial  conditions. 

In  European  countries,  and  in  many  of  our  states,  workmen's 
compensation  laws  have  been  passed  for  tlie  purpose  of  relieving 
injured  workmen  and  their  families  from  the  inevitable  distress 
following  upon  accident  with  its  attendant  stoppage  of  wage  ■ 
income. 

These  laws  usually  cover  all  accidents,  including  those  for 
which  employers  cannot  l^ally  be  held  liable,  and  they  further 
seek  to  eliminate  or  reduce  to  the  lowest  possible  minimum  the 
eost  and  waste  of  litigation  prevalent  under  the  present  system. 

The  Empire  state  has  been  slow  in  promoting  these  admittedly 
necessary  protective  measures  of  assistance  to  o\ir  industrial 
workers.  This  needed  reform  in  our  state  industrial  system  is 
in  the  interest  of  both  the  employer  and  the  workmen  and  is  not 
a  political  question  but  wholly  an  economic  proposition. 

Recognizing  the  justice  and  merits  of  the  question,  tJie  Demo- 
cratic party  at  its  last  state  convention,  held  in  Syracuse,  in 
October,  1912,  pledged  itself,  by  providing  in  its  platform: 

Time  has  clearlj  sbovn  that  the  practice  under  the  old  concept  of  employ- 
era'  liabili^  for  injury  to  employees  is  iutulHcient  and  ineffective  to  do 
JQstlee  to  injured  workers,  and  tlieir  dependents.  We,  therefore,  pledge  the 
Democratic  party  of  the  state  of  New  York  to  the  enactment  of  a  compre- 
hensive and  just  workman's  compensstion  law,  by  which  the  industry  under 
etftte  supervision  shall  bear  the  financial  burden  of  the  industrial  risks  to 
the  life  and  limb  of  the  workers.  To  promote  such  legislation  the  legislature 
of  nineteen  hundred  and  twelve  has  already  passed  a  proposed  amendment 
to  the  state  Constitution,  and  we  pledge  ourselves  to  pass  again  this  proposed 
amendment  in  the  next  session  of  the  legislature. 

In  my  first  message  to  the  legislature  I  said,  concerning  work- 
men's compensation  laws: 

Many  of  our  states  have  enacted  workmen's  compensation  or  insurance  lawt. 
The  production  of  our  weatth  in  a  large  measure  is  a  tribute  to  the  ability 
and  tlie  efficiency  of  the  workers.     It  is  only  just  then  tjiat  those  who  do 
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the  work  ehould  rmeive  ui  equitable  share  of  that  which  they  have  helped 
to  produce.  No  compenBation  is  fait  which  does  not  secure  to  each  worka 
at  least  enough  to  permit  him,  or  her,  decent  standards  of  life.  The  workers 
themselves  have  not  always  been  able  to  secure  such  compensation  for  them- 
selves. Particularly  has  this  been  true  of  women  and  children  Id  whom  the 
•tate  should  take  an  especial  interest.  To  secure  for  these  less  accustomed  to 
the  competitive  struggle  protection  that  other  workers  have  won  for  them- 
•elves  through  organization,  wc  should  carefully  consider  the  establishment 
of  wage  boards  with  authority  to  Gx  a  living  wage  for  conditions  of  work 
below  which  standards  no  industry  should  be  allowed  to  continue  ita  opera- 
tions. Massachusetts  baa  enacted  such  tt  law.  Ohio  recently  adopted  a  con- 
■titutional  amendment  authorizing  the  state  legislature  to  do  the  same. 

From  the  outset  the  bill  now  before  me  met  with  serious 
opposition  from  those  who  are  most  vitally  interested  in  secur- 
ing the  benefits  designed  to  accrue  from  It^islation  of  this  char- 
acter. This  measure,  I  am  advised,  is  opposed  by  tiie  State 
Federation  of  Labor  and  the  American  Association  of  Labor 
Legislation,  and  other  true  friends  of  these  necessary  remedial 
industrial  reforms. 

I  have  given  much  thought  to  the  subject.  I  know  what  the 
party  platform  pledged  and  the  manner  of  performance  expected 
of  that  party  pledge.  To  my  mind  a  workmen's  compensataon 
law  which  fails  to  inspire  the  confidence  of  the  industrial  toilers 
for  whom  it  is  enacted,  and  which  meets  with  their  vigorous  and 
emphatic  protest,  cannot  be  said  to  be  an  adequate  performance 
of  such  pledge. 

I  feel  convinced  that  the  objections  urged  against  this  bill  are 
serious  and  substantial,  and  among  them  may  be  mentioned  that 
the  bill  does  not  eliminate  or  reduce  tt>  the  lowest  possible  mini- 
mum the  waste  of  litigation  which  is  the  crying  evil  under  tlie 
present  system. 

i  am  aware  of  the  present  constitutional  limitation  in  this 
state,  necessitating  an  optional  acceptance  of  the  provisions  of 
any  workmen's  compensation  act,  but  I  believe  that  it  is  feasible 
and  practicable,  as  demonstrated  by  the  experience  of  other  states 
to  provide  a  proper  and  comprehensive  workmen's  compensation 
law,  among  others  a  plan  for  a  state  insurance  fund,  contributed 
to  by  those  affected  and  managed  and  regulated  by  the  state, 
through  which  employers,  so  minded,  might  insure  their  work- 
men against  accidents.     Such  a  plan  will  provide  automatic  com- 
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pecsatioD,  and  do  away  with  Ike  unneeeesary  -waate  of  litigation 
now  80  preval^it. 

The  party  platform  pledges  nothing  leas  than  the  enactment 
of  a  comprehensive,  equitable  and  practicable  workmen's  compen- 
sation law.  That  purpose  should  be  faithfully  and  strictly  per- 
formed. I  believe  that  a  measure  other  than  the  one  now  before 
me  can  be  prepared  and  enacted  next  year,  which  will  retain 
the  good  features  of  this  measure,  and  obviate  all  objections,  and 
to  the  end  that  such  an  equitable  law  may  be  enacted,  I  deem  it 
my  dnty  in  the  interest  of  all  concerned  to  disapprove  this  bill. 
William  Sdlzeb, 

Albany,  May  15,  1913. 


OocRT  Funds. 

Memorandum  filed  with  senate  bill,  introductory  No.  1751, 
printed  No.  2282,  entitled  "An  act  to  amend  the  county  law, 
in  relation  to  reimbursement  of  persons  suffering  loss  from  deposit 
of  funds  incurred  pursuant  to  court  orders."      Not  approved. 

This  bill  provides  that  where  losses  shall  have  occurred  on 
deficiencies  prior  to  April  28,  1908,  from  investments  made  by 
county  treasurers  of  any  county,  or  by  the  chamberlain  of  the 
city  of  New  York,  of  moneys  deposited  in  court  pursuant  to 
orders,  judgment  or  decrees  of  courts  of  record,  the  city  of  New 
York  or  the  county,  as  the  case  may  be,  must  reimburse  the  person 
or  persons  whoso  moneys  so  deposited  were  depleted  upon  service 
of  the  court  order  obtained  according  to  the  procedure  provided 
in  the  bill,  the  amount  of  the  reimbursing  to  be  specified  in  the 
order. 

The  bill  is  objectionable  for  the  reason  that  it  is  special  legis- 
lation. If  the  counties  should  be  made  liable  for  the  reimburse 
ment  of  these  funds,  there  should  be  no  limitation  as  to  the  time 
when  such  deplctiun  occurred  or  from  which  tiie  reckoning  is  to 
be  madb  but  it  should  be  general  and  applicable  to  every  case. 

I  disapprove  the  bill. 

William  Sulzbb. 

Albany,  May  15,  1913. 
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Compensation  to  Owners  op  Akimals  Destroyed. 

Memorandum  filed  with  senate  bill,  introductory  No.  403, 
printed  No.  1672,  entitled:  "An  act  to  amend  the  Agricultural 
Law,  in  relation  to  compensation  to  owners  of  animals  destroyed." 
Not  approved. 

The  amendment  made  bv  this  hill  to  the  existiug  law  provides 
that  the  owners  of  aniitinls  which  have  beeu  condemned  and 
slaughtered  shall  be  entitled  to  interest  on  the  amount  due  from 
and  after  thirty  days  from  the  date  of  anch  slaughter. 

This  proposed  amendment  is  objectionable  for  the  reason  that 
it  necessarily  increases  the  state  expenditures.  At  the  present 
time  the  state  is  making  large  payments  each  year  for  animala 
which  are  diseased  and  have  been  condemned. 

It  was  suggested  by  the  committee  of  inqniry  that  the  amount 
now  paid  by  the  state  for  animals  condemned  and  slaughtered  hy 
reason  of  their  being  affected  with  disease  should  be  reduced  very 
materially  upon  the  ground  that  by  reason  of  a  diseased  condi- 
tion the  state  was  paying  a  price  away  beyond  the  value  of  the 
animal  which,  aa  they  state  had  no  value  on  account  of  the 
disease. 

The  commissioner  of  agriculture  also  recommended  that  the 
amount  now  paid  by  the  state  for  condemned,  diseased  animals 
should  be  reduced  and  if  these  recommendations  are  to  be  fol- 
lowed, this  bill  is  in  conflict  with  such  views,  for  instead  of 
accomplishing  a  reduction  it  adds  to  the  very  heavy  expenditure 
which  is  now  being  made  by  the  state  yearly. 

I  therefore  disapprove  the  bill. 

William  Sdlzbs. 

Albart,  May  15,  1913. 


Wateh  Stobaqe  Cobpobatigns. 

Memorandum  filed  with  senate  bill,  introductory  No.  214, 
printed  Ko.  218,  entitled  "An  act  to  amend  the  transffcrtation 
corporations  law,  in  relation  to  water  storage  corporations."  Noi 
approved. 

This  is  a  mischievous  bill,  and  calculated  to  do  much  harm. 

;.,Coo'^[e 
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Ita  principle  directly  violatea  the  policy  to  which  our  state  is  now 
committed  of  the  conservation  and  the  utilization  of  our  natural 
resources  for  the  equal  enjoyment  of  al]  our  citizens. 

The  basic  principle  underlying  this  measure  is  nothing  less 
than  the  granting,  I  might  almost  state  the  gift,  to  private  in- 
dividuals, or  private  corporations,  of  the  vast,  undeveloped  and 
immensely  valuable  natural  resources  of  our  state,  and  would 
mark  the  commeucement  of  a  policy  that  would  inevitably  end 
in  the  dominion  of  the  industrial  life  and  the  industrial  liberty 
of  our  citizens  by  corporate  control. 

The  polii^  of  the  measure  is  bad,  and  the  most  favorable  con- 
sideration of  its  provisions  must  condemn  its  plan  and  scope. 
Not  only,  in  my  opinion,  is  the  measure  open  to  serious  question 
as  to  its  constitutionality,  hut  its  provisions  are  absolutely  unfair 
in  its  purported  adjustment  of  compensation  to  the  state  in  return 
for  the  immense  benefits  hoped  to  be  secured.  The  extraordinary 
powers  conferred,  so  far  as  I  know,  are  without  l^slative 
precedent 

I  would  be  untrue  to  my  expressed  conviction  regarding  the 
conservation  and  the  utilization  of  our  natural  resources,  and  I 
would  feel  as  if  we  were  bartering  away  the  most  precious  heri- 
tage of  our  citizens  and  giving  active  and  effective  assistance  to 
the  stifling  of  our  industrial  progress  were  I  to  give  my  approval 
to  this  measure. 

I  know  the  power,  the  influence,  and  the  wealth  that  an  approv- 
ing stroke  of  my  pen  would  grant  to  those  interested  in  this 
bill  and  I  keenly  realize  their  power  for  reprisal.  But,  I  shall 
do  my  duty  as  I  see  it,  regardless  of  personal  consequences,  and 
strive  in  the  future  as  I  have  in  tho  past  to  secure  the  greatest 
good  for  the  greatest  number  which  will  inevitably  result  from 
the  conservation  and  development  of  our  waste  water  power  and 
other  natural  reeourccs  under  state  supervision  and  regulation 
with  equal  opportunity  of  participation  by  all  upon  equal  terms 
rather  than  their  exploitation  by  the  few  upon  favored  terms. 

I  disapprove  the  bill.  William  Sdlzkb. 

Albany,  Nay  2.'>,  1913. 

Dignz.dnyCoO'^IC 
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Ha-dro-Ei-EOtrtc  Plants. 

Memorandum  filed  with  seDate  bill,  introductory  Xo,  593. 
printed  Ko.  1216,  entitled:  "An  act  to  amend  tlie  conservation 
law,  by  repealing  article  3ix  thereof  and  enacting  a  new  article, 
in  relation  to  hydro-electric  plants  and  diatrictd  and  making  an 
appropriation  therefor,"     Not  approved. 

No  man  is  more  in  favor  than  1  am  of  the  genuine  conserva- 
tion, the  real  development,  and  the  ultimate  utilization,  in  the 
most  effective  manner,  for  the  benefit  of  all  the  people  of  the 
great  water  powers  of  the  atate  of  New  York. 

In  the  future,  as  in  the  past,  I  shall  do  all  I  can  bo  promote 
the  conservation  and  the  utilization  of  these  natural  resources  of 
our  state  for  the  general  welfare,  and  for  the  equal  participation 
of  the  same  by  all  of  our  citizens. 

My  sympathy  is  now,  and  has  been,  as  many  know,  strongly 
in  favor  of  the  purposes  of  this  bill.  My  anxiety  is  all  for  its 
policies,  and  I  would  not  hesitate  to  sign  it,  if  I  couid  see  my 
way  clear  to  do  bo  in  the  face  of  several  mooted  points  which 
have  been  raised,  in  connection  with  the  whole  subject  matter,  by 
some  of  the  most  public  spirited  and  disinterested  citizens  of  our 
commonwealth. 

This  bill  appropriates  $650,000  to  make  a  beginning,  and  I 
am  advised,  by  patriotic  citizens  who  have  carefully  investigated 
the  plan  and  scope  of  this  measure,  that  it  will  sooner  or  later 
coat  the  tax-payers  of  the  state  millions  and  millions  of  dollars. 

In  view  of  the  fact  that  there  is  great  doubt  as  to  the  sufficiency 
of  water  at  certain  seasons  of  the  year  to  create  power  that  can 
be  developed  at  this  place,  there  ia  great  fear  that  the  whole 
project  may  prove  a  failure  after  the  expenditure  of  vast  sums 
of  money,  and  if  this  should  be  the  same  it  would  retard  pro- 
gressive conser\'ation  and  true  utilization  of  water  powers  for 
the  people  for  a  quarter  of  a  century. 

If  we  are  to  begin  utilizing  the  natural  water  powers  of  the 
state,  for  the  benefit  of  the  people,  we  should  commence,  it  seems 
to  me,  at  that  place  in  the  atate,  where  we  have  the  greatest 
water  power,  and  not  where  we  have  the  least.  In  other  worda, 
we  should  develop  that  w.iter  power  that  is  of  so  great  a  volnme 
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that  power  and  heat  and  light  can  be  generated  for  the  benefit 
of  all  the  people,  id  every  portion  of  the  atate,  and  not  for  a  few 
in  a  selected  locality.  Let  na  be  sure  we  are  right  befwrc  we 
go  ahead.    That  is  the  only  Bafe  way. 

Then  again,  this  measure  is  severely  criticized  as  loosely  d^a^vu, 
defective  in  places,  and  of  doubtful  constitutional  provisions. 
Whether  I  agree  with  these  criticisms  or  not  is  now  immaterial. 
I  am  satisfied  that  if  the  bill  should  become  a  law  it  would  be 
the  subject  of  long  and  expensive  litigatiou,  aud  thus  have  a 
tendency  to  check  the  progressive  policies  of  our  industrial 
development  for  many  years  to  come. 

Another  serious  objection  comes  with  much  greater  force  from 
the  friends  of  the  barge  canal.  They  are  opposed  to  the  plan  em- 
bodied in  t^ia  bill  od  the  ground  that  it  will  cripple  the  efficiency 
of  the  barge  canal.  I  should  be  the  last  man  in  the  state  to  do 
anything  to  injure,  or  to  limit,  the  efficiency  of  this  great  canal. 

Whether  this  contention  of  the  canal  people  is  correct,  or  not. 
I  am  reluctant  to  overlook  their  serious  protests;  and  being  i» 
much  doubt  about  it,  I  have  concluded  the  best  policy  for  me 
to  pursue  is  to  resolve  the  doubt  in  favor  of  the  barge  canal. 

As  a  friend  of  the  capital  city,  and  of  the  cities  and  towns  and 
Tillages  in  its  vicinity,  I  am  anxious  to  do  everything  I  can  to 
promote  their  commercial  welfare,  but  I  do  not  want  to  do  it  at 
the  sacrifice  of  any  other  agency  of  the  state.  We  must  be  fair 
and  just  in  these  matters,  and  general  instead  of  special,  whenever 
it  is  possible,  in  so  far  as  material  benefits  are  concerned. 

When  I  became  governor  I  deteriuiueil  to  do  everytbing  in 
my  power  to  repeal  the  Long  Sault  I>evelopiuent  Company's 
charter,  and  thus  restore  to  the  people  of  the  5tate,  the  greatest 
natural  resource  within  its  confines.  To  that  end  I  had  prepared 
and  introduced  in  the  legislature  a  repeal  bill,  and  urged,  in 
season  and  out  of  season  its  passage.  It  finally  passed.  That 
repeal  bill  is  now  a  law.  Hence  the  great  water  powers  of  the 
Tx»ng  Sault  on  the  St.  Lawrence  are  now  at  the  command  of  the 
people  of  New  York.  They  constitute,  iu  the  opinion  of  experts, 
an  asset  beyond  the  dreams  of  avarice. 

If  the  »tatc  is  poinc  t"  develop  and  utilize  its  water  powers 
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along  the  lines  of  the  measure  now  before  me,  mj  judgment  is, 
and  I  say  this  after  very  careful  consideration,  and  the  maturest 
deliberation,  that  we  should  begin  where  the  volume  of  water  and 
horse  power  is  beyond  question. 

Experts  are  all  in  accord  that  the  greatest  natural  undeveloped 
water  power  in  this  country  is  the  Ixmg  Sault,  along  the  St. 
Lawrence,  on  the  northern  frontier  of  the  state  of  New  York. 
The  water  power  here  is  tremendous,  and  the  uniformity  of 
volume,  during  all  the  seasons  of  the  year  unsurpassed,  for  the 
reason  that  the  Great  Lakes,  the  largest  body  of  fresh  water  in 
the  world,  form  an  unparalleled  natural  reservoir. 

With  the  present  improved  mechanical  methods  of  transmis- 
sion of  electrical  energy,  it  is  now  a  demonstrated  fact  that  this 
power  generated  on  the  St.  Lawrence  can  be  distributed  over  the 
entire  state  of  "iJcw  York. 

Is  it  not  wise  to  concentrate  the  first  development  of  water 
power  there  ratlier  than  at  Visoher  Ferry,  on  the  Mohawk  river  ? 
In  the  former  place  enough  power  and  beat  and  light  can  bo 
(renerated  for  the  entire  state;  at  the  latter  place,  according  to 
disinterested  experts  only  enough  can  be  generated  to  supply  a 
very  limitorl  area  of  population. 

If  we  begin  and  fail  it  will  take  years  to  start  again,  so  why 
not  b^in  at  the  best  place,  where  the  probability  of  failure  is  3i> 
remote  that  even  a  layman  can  see  success  ahead. 

In  view  of  all  that  has  h&m  said  for  and  against  this  measure, 
I  am  reluctantly  constrained,  for  the  reasons  herein  stated,  to 
withhold  my  approval,  and  have  conchided,  for  the  general  wel- 
fare, to  appoint  a  commission  of  experts  and  disinterested  citi- 
zens, who  are  more  or  less  familiar  with  the  whole  subject  matter, 
to  thoroughly  investigate,  not  only  the  project  under  considera- 
tion, but  the  Long  Sault  water  powers,  the  Niagara  water  power;', 
and  the  Genesee  water  powers  and  others,  with  a  view  of  deter- 
mining what  is  the  best  thing  to  do  ultimately  and  finally  for  all 
concerned,  and  to  report  their  conclusions  with  appropriate  bills, 
for  the  consideration  of  the  next  legislature. 

WiLLUH  Stn^EB. 

Albany,  .Vffi/  27,  IfllS. 
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